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PREFACE, 


IT  IB  a  dictate  of  patriotism,  as  well  as  of  piety^ 
to  review  the  state  and  condition  of  ourselves,  and 
pf  oar  &ther8  before  us,  to  recount  the  blessings 
which  have  been  enjojed,  and  the  evils  which 
have  been  suffered,  for  the  great-  purpose  of  refor-' 
nation  and  amendment* 

To  induce  us  to  do  so,  and  that  we  maj  profit 
by  experience,  the  same  uniform  order — ^the  same 
law  of  cause  and  effect,  is  established  in  the  morale 
as  in  the  physical  world.  But  we  are  so  much  the 
creatures  of  habits  our  virtues  and  our  vices  being 
alike  habitual,  that  we  seldom  enter  upon  such  ex- 
amination, with  a  view  to  the  improvement,  either 
of  our  dispositions  or  our  circumstanced. 

Besides,  experience  teaches,  that  it  is  Unwise  td 
change  our  course,  merely  becaui^e  we  have  expe- 
rienced evils  in  pursuing  it,  as  imperfection  is 
stamped  on  every  thing  human.  The  wise  man, 
therefore,  seldom  and  with  caution,  leaves  the  path 
pointed  out  by  experience,  and  experiments  are  '' 
generally  made  by  visionaries  and  wild  prcjectorSf 
and  of  course,  usually  fail.  Hence  a  fixed  habit  in 
acquired  adverse  to  all  attempts  at  improvements 

This  habit,  has  still  more  the  force  of  instinct^ 
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30  PREFACE. 

in  relation  to  the  government,  under  which  we  and 
our  fathers  have  lived,  than  it  has  in  relation  to 
individual  concerns. 

The  influence  of  this  habit^  will  be  clearly  seen, 
in  the  following  sketch  of  a  historj  of  our  jurispni^ 
dence,  by  a  careful  attention  to  the  causes,  which, 
in  the  first  organi2:ation,  and  administration  of  the 
government,  have  operated  to  advance,  or  retard 
its  improvement.  Although  f  can  in  this  place  give 
but  a  bare  sketch,  1  flatter  myself  that  it  may  not 
be  wholly  destitute  of  interest,  nor  entirely  use- 
less. 

The  first  settlers  of  New-England  brought  with 
them  from  the  Mother  Country,  a  confirmed  habit 
ol  viewing  the  Legislature,  in  whatever  form  or- 
ganized, as  absolutely  supreme ;  as  moulding  and 
controlling  every  other  department  of  government, 
and  as  subject  to  the  control  of  no  earthly  power. 
Indeed,  from  the  organization  of  the  British  Gov- 
ernment, under  which,  they  and  their  fathers  had 
lived,  they  had  been  led  to  consider  the  omnipo- 
tence of  Parliament  a»  their  only  security ;  to  the 
House  of  Commons,  however,  they  had  been  ac- 
customed to  look,  as  their  peculiar  guardian  and 
protector  against  the  power  of  the  Crown, 

These  views  and  these  habits  are  clearly  seen 
in  the  first  organization  of  the  Colonial  Govern- 
ments. But,  as  they  were  organized  under  differ- 
ent circumstances,  and  in  various  forms,  the  differ- 
ent modes  of  administering  those  Governments 
gradually  introduced  different  views,  as  to  the  na- 
ture, and  most  fit  organization  of  Civil  GoveriH 
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mOkt    In  Connecticut,  the  Legislature  coneisted 

of  two  branches  elected  annuallj  by  the  Freemen, 

and  were  vested  with  Judicial  powers. 

The  people  became  habituated  to  look  to  the 
Legislature,  as  possessing  the  sole  inherent  and 
exclusive  right  of  governing  and  regulating  the  in- 
ternal police  of  the  state,  as  expressed  in  the  5th 
Article  of  our  Bill  of  Rights. 

The  Legislature  of  that  Colony  erected  Courts 
from  time  to  time  for  the  trial  of  causes,  not  be- 
cause  they  were  themselves  incompetent  to  decide 
them,  but  because  as  business  increased' in  the 
Colony,  they  could  not  devote  their  time  to  hear 
them ;  for  they  still  retained  the  power  of  deciding 
all  cases  in  the  last  resort.  This  system  contin- 
ued until  long  after  the  organization  of  Govern- 
ment  in  this  State. 

The  Judges  were  appointed  annually  by  the  Legis- 
lature. But  as  the  Legislature  consisted  of  two  Hou- 
5e&,each  House  acting  separately,  and  each  having  a 
negative  upon  the  other,  as  well  in  the  appointment 
of  Officers,  as  in  acts  of  Legislation,  the  Judges 
held  their  offices,  by  a  tenure  sufficiently  perma- 
nent, and  the  Courts  were  highly  respected  by  the 
people.  Indeed,  the  first  settlers  of  Connecticut, 
as  well  as  those  of  the  other.  Colonies,  brought  with 
them  from  Great  Britain,  a  habit  of  yielding  to  the 
magistrate,  not  only  a  high  degree  of  respect,  but 
unreasonable  powers.  Hence  in  the  administra- 
tion of  justice,  in  the  Colony  of  Connecticut,  the 
Magistrates  exercised  the  power  of  discharging  a 
Jury  who  should  refuse  to  return  a  verdict  accord- 
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ing  to  their  directions,  and  of  empannelling  ano« 
ther  to  try  the  cause.  Tet  at  some  subsequent  pe* 
riod,  thej  vibrated  to  the  other  extreme,  in  permit^ 
ting  the  Jury  to  decide  all  questions  of  law  as  well 
as  of  fact.  Whether  this  change  was  gradual,  or 
was  made  bj  a  Ij^slative  enactment,  or  was  pro* 
duc^d  bj  the  sentiments  of  the  people  too  powers 
iullj  expressed  to  be  resisted  by  the  Magistrates, 
1  have  not  been  able  to  ascertain.  It  is  sufficient 
for  our  purpose  to  know,  that  for  a  long  period  of 
time  before  the  emigrations  tothef^ew-Hampshire 
Grants  commenced,  the  Judges  were  not  permitted 
to  give  their  opinion  to  the  Jury  in  the  first  in<- 
stanqe,  even  in  matters  of  law,  until  the  Jury  had 
returned  a  verdict ;  then,  if  a  majority  of  the  Judg- 
es were  opposed  to  the  verdict,  each  Judge  char<- 
ged  the  Jury  in  favor  of  the  verdict  or  against  it^ 
figreeably  to  his  individual  opinion.  The  parties 
seemed  to  consider  that  each  had  ^  right  to  the 
chance  of  a  verdict  in  his  favor.  Whence  the  or-p 
igin  of  this,  whether  it  was  founded  on  the  same 
principle  in  the  human  character,  as  that  on  which 
was  founded  the  Ordeal  of  the  ancient  common 
law,  it  is  not  to  our  purpose  to  inquire.  Our  sol^ 
object  is  to  inquire.  What  were  the  views  and  hab- 
its of  the  people  of  Connecticut  in  relation  to  Gov- 
ernment, especially, in  relation  to  the  Judiciary  de-^ 
partment  ? 

For  many  years  before  the  Revolutionary  War, 
the  people  of  Massachusetts  had  lived  under  a 
{loyal  Government;  they  had  the  privilege  of  electa- 
ipg  their  Representatives  annually,  who  composed 
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the  popular  branch  of  the  Legislature  with  very 
JiDiited  powers.  The  people  of  that  Province,  bj 
unreinitted  conflicts  between  the  Executive  and 
their  Representatives,  during  a  long  period  of  mis- 
mle,  imbibed  a  deep-rooted  prejudice  against  the 
Executive  and  the^Judiciarj.  Thej  were  habitua- 
ted  to  look  to  their  Representatives  in  the  House 
oi  AssemUj,  as  their  only  guardians  and  protect- 
ors against  arbitrary  power.  They  were  naturally 
led  to  believe,  that  could  they  have  the  privilege 
of  electing  all  the  officers  of  Government,  annual- 
ly, fhey  should  be  in  a  state  of  perfect  security  and 
happiness.  Happily,  however,  for  the  people  of 
that  Province,  there  was  a  redeeming  spirit  in  the 
patriotism  and  political  science  of  John  Adams 
and  other  patriots  of  that  day,  who  for  the  public . 
good,  dared  to  breast  and  correct  popular  preju- 
dices ;  and  who,  for  the  purpose  of  gaining  a  tem- 
porary popularity,  could  never  be  induced,  by  their 
individual  influence,  to  add  a  force  to  a  deleterious 
popular  current  Conscious  that  the  dignity  of 
their  characters  required  no  official  support,  they 
never  thought  of  deserting  the  lasting  good  of  the 
people,  for  the  sake  of  an  office,  basely  acquired 
at  the  expense  of  the  public  welfare.-<-Friendship 
in  politics  was  not  with  them  an  article  of  barter, 
nor  office  a  subject  of  bargain  and  sale.  By  such 
men  these  prejudices  were  overcome,  in  the  form- 
ation of  their  State  Constitution.  But  their  influ- 
ence could  not  reach  those  who  had  previously 
emigrated  to  the  New-Hampshire  Grants.  They, 
still  intoxicated  with  the  enjoyment  of  the  right  of 
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suffrage,  relied  on  that  solely  for  the  enjoyment 
and  security  of  their  civil  rights. 

The  people  of  Connecticut,  we  have  seen,  had 
enjoyed  the  right  of  suffrage,  in  (he  annual  elec^ 
tion  of  all  the  officers  of  Government ;  and  in  their 
then  simple  state  of  society,  and  under  a  peculiar 
and  controlling  influence,  they  enjoyed  a  high  de^- 
gree  of  happiness,  and  a  vast  majority  of  the  peo'- 
pie  became  strongly  attached  to  that  form  of  gov* 
crnment  A  small  minority,  consisting  of  the  minor 
sects  and  denominations  of  Christians,  who  were 
treated  as  dissenters,  alone  had  reason  to  com-- 
plain ;  and,  suffering  what  they  at  least  consider* 
ed  as  persecution,  did  loudly  complain.  But  they 
believed  the  persecution  which  they  suffered,  arose 
wholly  from  the  intolerant  spirit  of  the  Executive^ 
the  Governor  and  Council,  who  were  elected  by  a 
general  ticket,  and  of  course  represented  the  pre-* 
vailing  sect,  in  all  their  prejudice  and  spirit  of  in-* 
tolerance. 

These  people  struggled  long  with  all  the  zeal, 
with  all  the  perseverance,  and  all  the  obstinacy  of 
a  persecuted  sect,  but  they  struggled  in  vain.  Their 
influence  was  indeed  sometimes  felt  in  the  House 
of  Representatives,  but,  as  the  Governor  and  Coun* 
cil  had  a  negative  upon  that  body,  their  case  be* 
came  hopeless,  and  they  naturally  looked  to  the 
New-Hampshire  Grants  as  a  safe  retreat  from  re- 
ligious persecution.  There  were  therefore  among 
the  emigrants  a  far  greater  proportion  of  the  mi- 
nor sects,  than  of  the  prevailing  sect.  Indeed, 
two  entire  societies  of  Separates,^  one  from  Con- 
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tiediciit  and  one  from  Massachasetts,  emigi^ated  to 
the  New-Hampshire  Grants,  for  the  purpose  of  en- 
jojing  religious  freedom.  These  societies  miiting 
together^  brought  their  minister  with  them,  and 
made  a  settlement,  more  important,  and  inore 
flodrishing,  than  any  other  in  the  territory.  Among 
these  settlers  were  the  Robinsons,  Deweys,  Fays, 
Walbridges,  and  others,  who  had  an  influence  and 
principal  agency  in  establishing  the  title  under 
New-Hampshire,  and  finally  achieving  the  inde- 
peodence  of  the  State.  For  some  years,  the  scat- 
tered settlers  in  other  parts  of  the  territory  look- 
ed to  Bennington  for  counsel  and  protection ;  and 
it  is  not  too  much  to  say,  that  the  persecution  of 
these  people,  causing  them  to  make  this  settlement, 
and  producing  in  them  a  strong  attachment  to  the 
cause  of  ciril  and  religious  liberty,  with  an  uncon- 
querable determination  to  maintain  them,  was 
among  the  principal  causes  of  establishing  the  in- 
dependence of  Vermont.  What  has  not  the  Chris- 
tian religion  done  for  the  spread  and  maintenance 
of  civil  liberty ! 

These  people  could  never  conceive  that  any 
power  in  legislation  could  be  vested  in  a  Governor 
and  Council  consistently  with  the  enjoyment  of 
their  civil  and  religious  rights.  With  the  idea 
of  a  body  thus  constituted,  they  associated  the 
ideas  of  aristocracy  and  intolerance.  Under  oth- 
er circxonstances,  with  the  idea  of  a  body  similar^ 
ly  organized,  but  powerless,  they  would  associate 
the  idea  of  timidity — a  want  of  firmness  and  inde^ 
pendence. 
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The  settlers  on  the  New-Hampshire  Grants  in 
the  year  1778,  who  had  achieved  their  indepen- 
dence and  formed  a  constitution  of  government^ 
were  principally  from  Massachusetts  and  Con- 
necticut, but  very  considerable  numbers  were 
from  the  Colony  of  Rhode-Island ;  among  whom 
were  some  of  the  most  influential  men  in  the  for- 
mation of  the  Constitution  and  administratidn  o^ 
the  Government 

To  the  first  planters  of  that  Colony  we  are  to 
look  for  those  views  of  government,  and  those  hab« 
its,  which  the  people  of  that  Colony  acquired,  so 
peculiar  to  themselves. 

When  the  Puritans  fled  from  persecution  in  Eng- 
land, and  planted  themselves  in  America  for  the 
purpose  of  enjoying  religious  freedom,  it  was  evi- 
dently the  freedom  of  the  church  collectively  which 
they  sought — not  liberty  of  conscience  to  individ- 
uals, but  the  liberty  of  the  church  to  exercise,  with- 
out restraint,  all  that  power  over  the  consciences 
of  individuals,  which  they  considered  indispensi-' 
ble  to  preserve  the  purity  of  the  church. — They 
were  no  more  averse  to  a  religious  establishment, 
or  the  punishment  of  heresy,  than  those  of  the  es- 
tablished church  in  England.  The  great  point  of  dif- 
ference between  them  was  this : — those  of  the  es- 
tablished church  contended,  that  it  belonged  to 
the  King  as  the  head  of  the  church  to  establish  ar- 
ticles of  faith,  and  to  the  civil  power  to  punish  her- 
esy. Neither  the  one  nor  the  other,  could  con- 
ceive that  the  purity  of  the  church  could  be  pre- 
served, if  the  laity  were  left  each  one  for  himself 
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to  fenu  tus  own  crude  notions  in  relation  to  ik§ 

peat  doctrines  of  the  gospel.    Both  agreed  that 

articles  of  faith  must  t>e  established,  and  that  an 

imity  of  faith  could  be  preserved  only  by  the  pun-> 

jflhment  of  heresy.    The  charge  of  inconsistency 

therefore  in  the  ^t  planters  of  Massachti^etts,  in 

fleeing  from  persecution  in  England,  and  becoming 

peisecutors  in  America,  is  Utterly  destitute  of  foun^ 

dation.    They  came  to  America  for  the  great  pur-> 

pose  of  plaotii^  and  preserving  a  pure  church; 

aad  histoij  informs  Us  with  what  2eal  and  perse-^ 

yerance  they  immediately  entered  upon  the  good 

work.     Banishment  was  one  of  the  inilder  punish-* 

meats  inflicted  upon  obstinate  hereticks.     The 

banished  hereticks  fled  to  Rhode-f  sliUid  and  there 

planted  a  Colony.    That  a  people  thus  situated 

should  imbibe  very  extravagant  ideas  of  religious 

liberty^  was  perfectly  natural.    And  as  they  had 

been  persecuted  and  banished  by  the  civil  govern^ 

fbent  united  with  the  ecclesiastical,  they  naturally 

held  in  otter  detestation  the  whole  system  of  gov-' 

enment  in  the  neighbouring  Colonies,  atid  eted 

imbibed  a  strong  prejudice  against  their  whole 

system  of  police,  their  mannefs  and  habits.    They 

became  cSxtremely  jealous  and  fearful  of  the-exer^ 

else  of  power  in  any  form.    Hence,  in  that  Colony 

the  most  democratick  government  in  America,  the 

people,  litei*ally  governed  in  every  thing.    Thid 

led  to  a  perfect  independence  of  thought  and  ac 

tion;  and  when  accompanied,  as  in  many  instant 

ees  it  was,  with  a  native  strength  of  intellect,  they 

Were  rendered  more  conspicuous,  by  a  peculiaf 
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boldness  and  strength  of  expression,  and  an  impcM 
sing  manner  which  placed  them  in  the  highest  rank 
of  nature's  nobilitj. 

The  Judges  were  elected  annually  by  the  Le- 
gislature, not  for  the  purpose  of  deciding  causes, 
for  the  Jury  decided  all  questions  of  law  and  fact; 
but  merely  to  preserve  order,  and  to  see  that  the 
parties  had  a  fair  chance  with  the  Jury.     And  in 
the  infancy  of  the  Colony,  when  the  state  of  soci- 
ety was  simple,  and  agriculture  almost  the  sole  ob- 
ject of  pursuit,  justice  might  have  been,  and  prob- 
ably was  very  well  administered,  each  case  being 
decided  on  its  own  circumstances,  by  the  applica- 
tion of  the  principles  of  natural  justice.     Since 
that  time,  however,  by  an  astonishing  increase  of 
manufactures  and  commmerce,  and  a  vast  accu- 
mulation of  wealth,  the  rights  and  relations  of  in- 
dividuals have  become  more  diversified  and  com- 
plex, and  an  independent  Judiciary,  with  a  more 
enlightened,  settled  and  uniform  administration  of 
justice,  has  been  called  for  by  all  the  intelligent 
part  of  community.     But  the  body  of  the  people,, 
have  by  the  force  of  habit  become  so  strongly  at- 
tached to  their  colonial  form  of  government,  that 
all  efforts  to  form  a  Constitution,  have  heretofore 
proved  abortive.     They  are  now  making  another 
effort, — the  Legislature  of  that  State  have  passed 
an  act  calling  a  Convention  to  form  a  Constitution  ; 
that  they  may  succeed  must  be  the  ardent  wish  of 
all  the  wisest  and  best  men,  in  that  and  in  her  sis- 
ter States.    If  they  do  succeed  in  establishing  an 
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independent  Judiciary,  Vermont  will  be  the  only 
state  in  the  Union  where  the  Judges  are  elected 
annually. 

The  views  and  habits  of  the  settlers  on  the' 
New-Hampshire  Grants  collected  from  the  differ- 
ent Colonies,  are  clearly  seen  in  the  constitution 
and  form  of  government  which  they  established. 
The  Legislature  was  composed  of  two  Houses ; 
one  consisting  of  the  Governor  and  Council,  styled 
the  Supreme  Executive ;  the  other  composed  of 
Representatives  from  the  different  towns,  styled 
the  General  Assembly,  and  vested  with  supreme 
legislative  power.  Both  branches  were  elected 
annually  by  the  people,  and  by  the  same  class  of 
voters,  as  the  principle  of  universal  suffrage  was 
adopted.  Yet  because  the  Governor  and  Coun- 
cil were  elected  by  a  general  ticket,  and  were 
styled  the  Supreme  Executive,  they  dared  not  vest 
them  with  any  legislative  power.  But  with  unlim- 
ited confidence  in  the  House  of  Assembly,  they 
did  not  hesitate  in  vesting  them  with  legislative 
power  unlimited  and  supreme. 

The  Constitution  provided  for  the  election  of  the 
Judges  of  the  County  Courts,  Sheriffs,  and  other 
County  Officers,  by  the  freemen  of  the  respective 
Counties,  to  hold  their  offices  during  good  behav- 
iour. But  as  they  provided  for  the  election  of  the 
Judges  of  the  Supreme  Court,  by  a  joint  ballot  of 
the  Governor  and  Council  and  House  of  Assembly, 
they  thought  it  unsafe  to  trust  men  thus  appointed 
more  than  one  year.  The  Legislature  were  author<«. 
ised  to  erect  aCourt  of  Chjancery,  and  the  Constitu- 
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tion  provided  that  at  the  expiration  of  every  seven 
years,  a  Council  of  Censors,  consisting  of  thirteen 
persons  should  he  elected  hy  the  freemen ;  whose 
duty  it  should  be,  among  other  things,  to  enquire 
whether  the  Constitution  had  been  preserved  invi- 
olate in  every  part ; — ^whether  the  flxecutive  and 
Legislative  branches  of  the  Government  had  per- 
formed their  duty  as  guardians  of  the  people,  or 
had  assumed  to  themselves,  or  exercised,  other  or 
greater  powers  than  they  were  entitled  to  by  the 
Constitution — to  enquire  whether  the  laws  had 
been  duly  executed— ^to  pass  public  censures— to 
order  impeachments,  and  to  recommend  to  the 
Legislature  *the  repeal  of  such  laws  as  should  ap-i 
pear  to  them  to   have  been    enacted    contrary 
to  the  principles  of  the  Constitution— to  propose 
amendments  of  the  Constitution,  and  to  call  a  Con* 
vention  to  decide  on  their  ratification.    Upon  this 
last  provision  of  the  Constitution,  Doct  Williams,  in 
his  History  of  Vermont,  remarks,  *^  The  benefits 
which  were  expected  to  result  from  a  Council  of 
Censors  have  not  taken  place,  and  impartiality  re-> 
quires  us  to  acknowledge,  that  from  the  experi- 
ence of  thirty  years,  it  does  not  appear  that  the 
plan  is  adequate  to  the  object'^ 

The  above  are  the  outlines  of  the  first  Constitu*- 
tion,  so  far  as  is  necessary  to  state  them,  in  order 
to  give  a  history  of  the  Jurisprudence  of  the  State. 
It  was  undoubtedly  the  best  possible  form  of  gov-^ 
ernment,  that  could,  at  that  time  have  been  devi« 
«ed.  It  was  that  form  of  government,  which  grew 
out  of  the  then  condition,  feelings  and  habits  of 
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the  people ;  and  many  of  our  aged  and  venerable 
patriots  have  a  strong  habitual  attachment  to  it. 
They  saj^  and  with  truth,  that  the  people  have  en- 
joyed a  high  degree  of  happiness  under  their  pre^ 
ent  form  of  government.  But  it  does  not  follow, 
that  it  is  the  be^t  possible  form  of  government  for 
the  people  in  their  present  condition — a  people 
who  have  made  so  great  and  so  rapid  advances  in 
weaUh  and  refinement. 

Under  this  constitution  of  government,  the  Ju- 
diciary was  organized  in  much  the  same  manner  as 
in  the  State  of  Connecticut,   before  the  late  im- 
provements in  their  Constitution,    A  term  of  the 
Supreme  Court  was  holden  annually  by  all  the 
Judges  in  each  County  in  the  State  for  the  trial  of 
civil  and  criminal  cases.    And  during  the  first  Sep** 
tenary  very  little  inconvenience  resulted  from  this 
ambulatory  system ;  for,  as  formerly  in  CionnecU'* 
cut,  almost  every  case  was  settled  by  the  verdict 
of  a  Jury,  and  questions  of  law  were  very  rarely 
f^tated,  except  on  a  Jury  trial.     The  rights  and 
relations,  of  individuals,  at  that  period  were  simple, 
but  for  reasons  already  mentioned,  they  have  now 
become  more  complicated,  and  consequently,  a 
more  scientifick  administration  of  justice  is  requi- 
red. 

During  the  first  Septenary,  the  Legislature  fre- 
quently interfered  with  the  Judiciary  department 
They  passed  an  act  prohibiting  the  prosecution  of 
any  real  or  possessory  action,  or  any  action  on  con- 
tract They  passed  acts  vacating  and  annulling 
judgments.     They  constituted  themselves  a  Court 
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of  Chancerj.    They  appointed  a  board  of  Com- 
missioners with  full  power  to  decide  in  a  summarj 
manner  all  disputes  relative  to  the  title  of  lands. 
They  also  frequently  granted  new  trials  in  cases 
which  had  been  finally  decided  by  the  Judiciary. 
The  powers  thus  exercised  by  the  Legislature  with 
the  approbation  of  a  majority  of  the  people,  natur- 
ally confirmed  the  idea,  that  the  power  of  the  Le- 
gislature was  unlimited  and  supreme.     No* idea 
was  entertained  that  the  Judiciary  had  any  power 
to  enquire  into  the  constitutionality  of  acts  of  the 
Legislature,  or  pronounce  them  void  for  any  cause, 
or  even  to  question  their  validity.      Indeed,  the 
framers  of  the  Constitution  could  never  have  in- 
tended to  confer  on  the  Courts  the  power  of  pro- 
nouncing an  act  of  the  Legislature  void  for  any 
cause,  when  they  provided  for  an  annual  election 
of  the  Judges  by  the  same  Legislature  who  were  to 
pass  the  laws. 

At  the  end  of  the  first  Septenary,  the  Council  of 
Censors  in  the  exercise  of  their  constitutional  pow- 
ers reviewed  the  proceedings  of  the  Legislature 
for  the  past  Septenary. 

The  following  passages  from  their  address  to 
the  people,  distinctly  shew  the  want  of  two  co- 
ordinate branches  in  the  Legislature,  and  of  aji  in- 
dependent Judiciary: — ^'  Nor  ought  the  fickleness 
of  the  Legislature  and  their  want  of  deliberatif  m  in 
passing  laws  to  escape  the  observation  of  this 
Council.  Few  acts  of  general  concern  but  have 
undergone  alterations  at  the  next  session  afler  pas&* 
ing  them,  and  some  of  them  at  many  dijQTerent  aes* 
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ftioDS.  The  revised  laws  have  been  altered,  rcJ- 
altered,  made  better,  made  worse,  and  kept  in  such 
a  fluctuating  position,  that  persons  in  civil  commis- 
sions scarce  know  what  is  law  or  how  to  regulate 
their  conduct  in  the  determination  of  causes.  If  the 
Legislature,  in  this  particular,  have  intended  to  be 
feithfol  guardians  of  the  people,  they  have  acted  as 
very  unsteady  or  improvident  ones.  It  is  the  opin- 
ion of  tViis  Council,  that  the  General  Assembly,  in 
all  the  instances  where  they  have  vacated  judg- 
ments, recovered  in  d  ue  course  of  law,  (except 
where  the  particular  circumstances  of  the  case  ev- 
idently made  it  necessary  to  grant  a  new  trial) 
have  exercised  a  power  not  delegated  or  intended 
to  be  delegated  to  them  by  the  Constitution.  This 
mode  of  pniceeding  is  an  assumption  of  the  Judi- 
cial Power  in  the  last  resort,  and  renders  nugato- 
ry that  important  article  of  the  Bill  of  Rights, 
which  provides,  that  in  all  suits  between  man  and 
man,  the  parties  have  a  right  to  a  trial  by  Jury, 
which  ought  to  be  held  sacred.  It  supercedes  the 
necessity  of  any  other  law  than  the  pleasure  of  the 
Assembly,  and  of  any  other  Court  than  themselves, 
for  it  is  an  imposition  on  the  suitor  to  give  him  the 
trouble  of  obtaining,  after  several  expensive  trials, 
a  final  judgment  agreeably  to  the  known  established 
laws  of  the  land,  if  the  Legislature,  by  a  sovereign 
act  can  interfere,  reverse  the  judgment,and  decree 
ID  such  manner  as  they,  unfettered  by  rules  shall 
think  proper.  Ifsuch  is  their  constitutional  authori-  ^ 
ty,  it  would  be  a  mercy  to  prohibit  any  other  person 
than  themselves,  the  exercise  of  judicial  powers. 
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The  Legislatire  body  is  in  truth,  by  no  meanB  coffin 
petent  to  the  detennination  of  causes  between  party 
and  party,  lior  was  by  oiir  Constitution,  or  that  of 
any  other  country,wbo  make  pretences  to  freedom^ 
evef  considered  so^ot  taking  into  view  the  amazing 
expense  that  it  would  bring  upon  the  publick,  and 
the  disadvantage  of  its  engrossing  that  time,  which 
ought  to  be  occupied  in  their  more  proper  and  im- 
portant employment  of  legislating.  If  one  set  of 
men  are  to  enact  and  execute  our  laws,  and  When 
they  do  not  find  one  to  answef*  a  particular  pur^ 
pose,  to  make  it  instanter,  or  in  other  words  if 
they  are  to  possess  all  the  authority  as  judges^ 
which  they  as  legislators  are  pleased,  from  time  to 
•  time  to  confer  on  themselves,  unhappy  indeed  is 
the  lot  of  this  people.^'  This  was  in  the  year  17  86 
before  the  adoption  of  the  Constitution  of  the  Uni- 
ted States,  and  before  it  was  ascertained  that  in  a 
Republican  Government,  to  secure  the  people  in 
the  full  enjoyment  of  their  civil  rights,  it  is  indis- 
pensible  that  the  powers  of  the  Legislature  be  lim- 
ited, and  that  practically  they  cannot  be  limited 
but  by  an  independent  Judiciary,  without  which^ 
declarations  of  rights  and  limitation  of  power  be- 
come a  dead  letter.  « 

The  Council  of  Censors  it  appears  had  learned 
from  experience  the  necessity  of  limiting  the  pow-^ 
ers  of  the  Legislature,  of  prohibiting  them  from  an 
interference  with  the  Judiciary  department,  and^ 
for  this  purpose,  inserted  the  following  article  in 
the  Constitution  which  was  adopted : — ^^  The  Le- 
gislative, Executive  and  Judiciary  departments 
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fehall  be  separate  and  distinct,  so  that  neither  ex« 
erase  the  powers  properly  belonging  to  the  oth- 
er."   Yet  as  they  provided  for  an  annual  election 
of  the  Judges,  it  is  evident  that  they  considered 
this  article  as  merely  directory.     They  did  not  at 
that  time  consider  such  Constitution  established 
by  the  people,  to  be  in  its  very  nature  the  supreme 
law  of  the  land,  of  course  paramount  to  all  laws 
enacted  by  a  Legislature,  deriving  all  their  power 
from  the  same  Constitution.    Nor  did  they  con- 
ceive that  Courts  would  consider  it  as  such,  or, 
that  they  would  pronounce  any  act  of  the  Legis- 
lature void,  as  being  repugnant  to  the  Constitution. 
That  these  were  the  views  of  the  Council  of  Cen- 
sors who  framed  our  present  Constitution,  is,  how- 
ever, not  left  to  conjecture.    In  page  637  of  the 
Vermont  State  Papers  will  be  found  conclusive 
evidence  that  they  never  entertained  an  idea  that 
the  Courts  were  vested  with  power  to  set  aside,  or 
declare  void  an  act  of  the  Legislature,   as  being 
repugnant  to  the  Constitution,  or  to  give  any  re- 
dress to  the  person  whose  rights  should  be  viola- 
ted by  such  act.     After  having  censured  the  Le- 
gislature for  passing  a  certain  act,  which  was, 
clearly,  a  gross  violation  of  the  Constitution,  they 
conclude,  ^  And  this  chain  of  adamant  would  be 
eflfectually  rivetted,  as  redress,  without  a  dissolu- 
tion of  the  Government,   could  not  be  expected; 
none  but  the  Legislature,  whose  interest  it  would 
be  to  withhold  it,  being  competent  to  give  it."  And 
long  after  the  period  to  which  we  have  alluded, 

the  doctrine  that  the  Constitution  is  the  supreme 
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law  ot  the  land^  and  that  the  Judiciary  have  au- 
thority to  set  aside  and  pronounce  void  all  acts  of 
the  Legislature  repugnant  thereto  was  considered 
anti-republican*  If  it  be  so,  it  is  because  it  main- 
tains  the  authorit  j  of  the  master  over  the  servant — 
the  authority  of  (he  people  over  the  Legislature. 
It  has  become  a  sel£>evident  proposition^  that 
the  people  have  a  right  to  establish  such  form  of 
government  as  they  please ;  yet  it  will  be  but  a 
mere  form,  unless  the  power  of  the  Legislature  be 
limited ;  and  no  other  method  has  been  devised, 
and  probably  none  other  can  be  devised,  to  ren-. 
der  such  limitation  effectual,  than  that  of  estab- 
lishing an  independent  Judiciary.  Experience  has 
shewn,  that  the  Representatives  of  the  people  in 
a  Legislature,  with  unlimited  .powers,  form  a  bo- 
'  dy  dangerous  to  the  liberties  of  the  people.  They 
consider  themselves  as  the  people  collected  in  a 
body,  and  are  disposed  to  exercise  all  the  power 
which  such  body  would  in  fact  possess.  Beside, 
it  is  the  great  business  of  a  Legislator,  not  to  in- 
quire what  the  law  is,  to  seek  after  a  settled  rule 
by  which  his  conduct  is  to  be  governed,  but  to  de- 
cide what  the  law  shall  be :  and  he  naturally  im- 
bibes a  habit  and  temper  of  mind,  adverse  to  all 
control,  or  limitation  of  power.  This  is  more  ap- 
parent in  a  Legislature,  consisting  of  one  popular 
Assembly.  The  members  acquire  a  more  invete- 
rate habit  of  acting  according  to  their  sovereign 
pleasure,  and  from  their  situation  are  very  much 
exposed  to  act  without  any  restraint,  either  moral 
or  constitutional. 
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And  if  there  be  another  branch  of  the  Legisla- 
tare  vested  with  power  only  occasionally,  to  dis- 
torb  them  in  their  career  of  legislation,  without 
having  any  efficient  check  upon  them,  they  become 
the  more  impatient  of  control,  and  more  obstinate. 

On  the  other  hand,  it  is  the  business  of  the  Ju- 
rist, to  ascertain  what  the  law  is ;  it  is  the  business 
of  his  life,  and  he  not  only  acquires  a  habit  of  sub- 
mitting to  it— of  being  goTerned  by  it,  but  he  be- 
comes attached  to  the  law  as  a  system,  to  learh 
which  has  cost  him  so  much  time  and  labor.  Hence 
we  find  that  Jurists  in  the  Legislature,  are  more 
cautious  in  the  exercise  of  their  constitutional  pow- 
ers, and  more  opposed  to  alterations  of  the  law 
and  innovations  upon  their  favourite  system  than 
any  other  class  of  men.  It  is  obvious  then,  that  . 
the  Judiciary  is  the  only  proper  board  to  confine 
the  Legislature  within  the  limits  prescribed  by  the 
people  in  the  Constitution. 

Since  the  adoption  of  the  Constitution  in  1786, 
the  Legislature  have  not  so  frequently  passed  acts 
violating  the  rights  of  property,  or  vacating  and 
annulling  judgments;  but  they  continued  to  grant 
new  trials,  for  some  years,  it  is  believed,  with  little 
opposition.  But  the  increasing  light  of  science 
and  experience,  since  the  Constitution  of  the  Uni- 
ted States  was  adopted,  having  rendered  the  prin- 
ciple familiar,  that  a  constitution  of  government 
established  by  the  people,  is  the  supreme  law  of 
the  land,  and  an  act  granting  a  new  trial  being 
emphatically  a  Judicial  act,  it  has  been  contended 
that  such  act  is  a  palpable  violation  of  the  Consti- 
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tution,  and  therefore  void.  The  Legislature,  not- 
withstanding, feel  that  they  have  the  power  to 
grant  new  trials,  and  if  they  cannot  tell  whence  it 
is  derived,  they  feel  themselves  fully  competent 
to  its  exercise  in  the  most  perfect  manner.  And 
the  people  of  Vermont  can  never  be  secure  against 
acts  of  the  Legislature,  violating  the  rights  of  prop- 
erty, especially  in  times  of  party  excitement,  until 
the  Legislature  shall  be  composed  of  two  co-ordi- 
nate branches,  and  the  Judges  of  the  Supreme 
Court  shall  hold  their  offices  during  good  behav- 
iour. Until  the  Constitution  shall  provide  for  this, 
we  must  suffer  under  a  constant  change  of  the 
statute  laws,  nor  can  we  expect  the  most  perfect 
system  of  Jurisprudence.  In  despotic  governments, 
;  the  laws  are  framed  by  the  Prince ;  and  having  an 
interest  in  the  welfare  of  his  subjects,  as  they  and 
the  property  which  they  possess  are  his,  he  will 
provide  the  most  beneficial  code,  as  between  sub- 
ject and  subject  By  the  aid  of  the  most  enlight- 
ened Jurists,  he  will  enter  into  all  the  minutest  de- 
tails of  municipal  law,  and  may  render  it  remarka- 
ble for  the  equity  of  its  provisions,  as  between  sub- 
ject.— Still  as  between  the  crown  and  the  subject, 
there  is  no  law — ho  security.  To  freemen,  there- 
fore, the  whole  system  is  utterly  detestable. 

In  free  governments,  like  our  own,  the  people  are 
not  only  the  absolute  owners  of  the  property  which 
they  acquire,  but,  if  I  may  so  say,  are  the  owners 
of  the  government  itself.  But  in  such  governments 
the  laws  must  be  enacted  by  a  majority  in  a  popu- 
lar assembly,  and  are  continued,  altered,  amended 
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or  repealed,  at  the  will  of  ^  majority.  Hence  the 
necessity,  in  free  governments,  of  enacting  general 
kws,  drawing  by  statutes  a  mere  outline  of  a  mu- 
Dicipal  code  to  be  filled  up  by  the  Judiciary.  To 
descend  into  all  the  minutest  details  of  municipal 
law,  is  utterly  impossible :  every  question  being 
decided  by  a  majority  of  votes.  To  attempt  this 
would  be  to  fill  the  statute  books  with  a  heteroge- 
nous and  discordant  masss,  so  utterly  inconsist- 
ent and  unintelligible  that  they  could  neither  be 
understood  by  the  people  nor  enforced  by  the 
Courts. 

It  has,  therefore,  been  found  from  experience, 
that  in  free  governments,  no  full,  intelligible  and 
uniform  municipal  code  can  be  established  by  the 
Legislature,  and  that  it  can  be  established  by  an 
uniibrm  and  settled  course  of  Judicial  decisions 
only.  And  as  from  the  imperfection  of  our  nature 
the  most  enlightened  Jurists  must  occasionally 
differ,  the  necessity  of  a  permanent  Judiciary  is 
obvious. 

The  Council  of  Censors  who  framed  our  present 
Constitution  it  seems,  expected  that  such  provis- 
ion would  be  made  at  the  end  of  the  then  next 
Septenary.  At  that  time,  in  the  infancy  of  the 
State,  they  considered  that  men  could  not  be  found 
the  most  capable,  and  fit  to  be  placed  permanently 
in  office.  In  their  address  to  the  people,  Vermont 
State  Papers,  p.  532,  they  say—"  In  the  proposed 
alterations  [of  the  Constitution]  we  endeavored  to 
guard  in  future  against  what  is  deemed  by  this 
Council,  our  circumstances  considered^  to  have  been 
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an  error  in  the  Constilution— -electing  persons  to 
Judicial  and  Executive  office^,  during  good  behav- 
iour :  as  it  invested  them  with  estates  in  their  offi- 
ces, which,  without  an  alteration  of  the  frame  of 
government,  cannot  be  legally  taken  from  them, 
►ut  by  proving,  in  a  judicial  course  of  proceeding, 
instances  of  mal-administration.  We  therefore  left 
it  in  the  power  of  the  Governor,  Council,  and  House 
of  Assembly,  (whom  we  view  in  the  present  condi- 
tion of  the  State,  to  be  most  competent  to  the  elec- 
tion of  Judicial,  and  the  several  Executive  officers, 
which,  in  the  proposed  alterations,  they  are  au- 
thorised to  choose)  annually  to  leave  out  any  one 
who  shall  be  found  unequal  to,  or  otherwise  im- 
proper for,  his  trust,  and  appoint  a  more  suitable 
person  in  his  place.  But  this  Council  is  not  without 
Iwpe  that  the  ensuing  Septenary  will  famish  men  so  ade- 
quate to  those  offices^  that  the  tenure  of  them  mxiy^  consist- 
ent withjhe  public  interest^  be  put  upon  a  more  stable 
footing."^ 

They  were  not  aware,  that  in  the  mean  time 
the  people  would  become  attached  to  the  govern- 
ment under  which  they  lived,  by  a  habit  too  strong 
to  be  overcome. 

But  under  any  Judiciary  system,  it  is  necessary 
that  reports  of  all  decided  cases  be  made,  and  pub- 
lished for  the  direction  of  the  Courts,  and  for  the 
information  of  the  people. 

The  Judge  has  a  discretion  in  ascertaining  what 
the  law  is — when  ascertained,  he  is  bound  by  it. 
If  the  law  be  unsettled,  or  unknowri,  the  discretion 
of  the  Judge  is  unlimited ;  and  the  Judge  governs, 


PREFACE.  31 

net  the  law.  This  must  be  the  case  in  a  great  de- 
gree, unleM  the  decisions  of  causes  are  presenred^ 
80  that  the  Judge  may  advert  to  them. 

The  Legislature  seem  to  have  entertained  some 
idea  of  this,  when  in  the  jear  1797  they  passed  an 
act  requiring  that  each  Judge  of  the  Supreme 
Courts  should  make  out  his  opinion  in  writing,  and 
deliver  it  to  the  Clerk  to  be  recorded  in  a  book  to 
be  kept  by  him  for  that  purpose.  But  it  might 
have  been  foreseen  that  it  was  impossible  for  the 
Judges  to  comply  with  this  requisition.  The  Judg<* 
es  made  a  circuit  annually,  holding  a  Court  in  eacrh 
County  for  the  trial  of  civil  and  criminal  cases,  and 
cases  in  Chancery.  Under  this  system,  the  Judg« 
es  could  not  possibly  find  time  to  consider  the 
cases  sufficiently  to  repder  judgments  satisfactory 
either  to  themselves  or  to  the  suitors :  how  then 
could  it  have  been  expected,  that  each  Judge 
could,  in  each  case,  make  up  and  deliver  to  the 
Clerk  his  opinion  in  writing?  This  provision  nei* 
ther  was  nor  could  be  complied  with  in  any  case* 
Gradual  advances,  however,  were  made  towards 
an  uniform  system  of  Jurisprudence,  greatly  re- 
tarded by  a  frequent  change  of  the  Judges,  and  at 
times  by  high  party  excitement,  when  the  Judges 
were  appointed  for  a  purpose  far  different  from 
that  of  providing  for  an  enlightened. and  impartial 
administration  of  justice.  And  we  must  ever  be 
exposed  to  these  evils  so  long  as  our  present  form 
of  government  shall  remain ;  for  let  whatever  par- 
ty will  prevail,  it  must  be  composed  of  men  govern- 
ed by  like  passions  strongly  excited* 
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In  the  year  1813,  the  Legislature  made  an  im- 
portant change  in  the  Judiciary  by  establishing 
the  Nisi-Prius  system.     They  provided  that  one 
term  should  be  holden  annually,  by  one  Judge  in 
each  County,  for  the  trial  of  issues  of  fact,  and  one 
term  by  all  the  Judges  for  the  trial  of  issues  of  law 
and  cases  in  Chancery.     This  produced  a  new  era 
in  the  Jurisprudence  of  Vermont.     The  various 
common  law  modes  of  separating  the  law  from  the 
facts  were  adopted.     It  operated  as  a  stimulus  to 
the  mepaber  of  the  bar.     They  at  once  found  that 
the  Jury  could  only  settle  the  facts  in  the  case,  and 
that  all  questions  of  law  must  be  finally  settled  by 
the  Court,  and  the  people  had  in  prospect  a  more 
enlightened  and  uniform  system  of  Jurisprudence. 
But  several  causes  operatei}  to  render  this  system 
unpopular.    It  was  not  made  necessary  to  return 
the  postea  to  the  law  term  for  judgment  on  the 
verdict ;  but  the  Judge  at  Nisi-Prius  was  authori- 
sed to  render  judgment  and  issue  execution,  un- 
less exceptions  were  taken  to  his  opinion  and  al- 
lowed by  him.     This  led  the  recovering  parties  to 
expect  judgment  and  execution  on  the  verdict,  but 
they  wcire  in  most  cases  disappointed,  and  conse- 
quently complained  loudly  of  unnecessary  delay. 
Besides,  it  required  time  for  the  Court  to  settle  a 
practice  best  jidapted  to  the  new  system,   and  in 
this,  they  were  interrupted  by  a  frequent  change 
of  the  Judges ;  and  some  there  were,  who  doubt- 
ed whether  we  can  avail  ourselves  of  the  benefits 
of  a  Nisi-Prius  system,  while  the  Judges  are  ap- 
pointed annually  by  the  Legislature,  as  it  is  obvi- 
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ouslj  necessary,  to  render  the  system  either  popu- 
lar or  useful,  that  each  Judge  have  sufficient  ex- 
perience, and  such  other  qualifications,  as  that  he 
will  separately  form  a  competent  Court.  This  sys- 
tem, however,  wa6  continued  until  the  year  1821, 
when  the  Legislature,  seeing  and  feeling  sensibly 
the  evils  of  the  existing  system,  and  having  in  the 
course  of  eight  years  forgotten  those  which  attend- 
ed the  former,  abolished  the  Nisi-Prius  system  and 
restored  the  former. 

But,  although  we  have  returned  to  the  former 
Judiciary  system,  to  the  former  practice  under 
that  system,  we  never  can  return.  Neither  the 
Court,  the  Bar,  nor  the  Suitors  will  ever  again  be 
satisfied  with  decisions  of  questions  of  law  made 
on  a  sudden  upon  a  Jury  trial ;  but  they  are,  and 
must  be,  re-examined,  as  they  were  under  the  Ni- 
si-Prius system.  The  people,  will  never  be  satis- 
fied with  a  different  course.  The  consequence  is, 
that  much  more  time  is  required  to  do  the  busi- 
ness in  the  different  Counties  than  was  required 
under  the  ancient  practice.  Under  tha):  practice 
all  questions  of  law  and  fact  were  finally  settled 
on  the  Jury  trial.  Seldom  was  a  motion  for  a  new 
trial  made,  and  if  made  was  soon  disposed  of,  the 
Court  abiding  by  their  first  decision.  And  when 
the  Jury  trials  were  completed,  very  little  business 
remained  with  the  Court;  whereas,  under  the 
present  system  of  practice,  more  time  is  required 
for  the  trial  of  issues  of  law,  than  for  the  trial  of  is- 
sues of  fact  The  consequence  is,  that  all  the  bu- 
siness cannot  be  done — a  great  part  remains  un- 
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finished  in  the  diflferent  Counties.  It  is  true,  that 
in  the  year  1822,  the  Court,  finding  .but  a  small 
number  of  old  causes  on  the  docquets,  the  bu^i- 
ness  having  been  finished  under  the  Nisi-Prius  sys- 
tem, were  able  to  do  most  of  the  business. — Since 
that  time,  however,  the  causes,  for  the  reasons 
above  stated,  have  been  accumulating,  so  that  the 
Judges,  the  present  year,  with  the  most  unremitted 
industry  will  not  be  able  to  do  more  than  one  half 
of  the  business  in  most  of  the  Counties.  This  is 
an  evil  severely  felt  by  the  suitors,  and  it  remains 
with  the  Legislature  to  provide  a  remedy. 

Reports  of  decided  cases,  will,  in  time,  aflford 
some  relief,  as  business  will  be  done  with  more 
despatch — many  questions,  tj^e  discussion  of  which 
now  occupy  a  length  of  time,  will  not  be  made,  or 
if  made  will  be  decided  without  argument.  But 
this  effect  will  be  scarcely  perceptible  for  a 
length  of  time.  Some  volumes  of  Reports  must  be 
published  before  their  good  effects  will  be  per- 
ceived. 

Reports  have  occasionally  been  published  by 
individual  enterprize ;  but,  at  so  great  intervals  of 
time,  that  their  effects  have  been  scarcely  percep- 
tible. The  Legislature  made  no  provision  for  re- 
porting the  decisions  of  the  Supreme  Court  until 
their  session  in  October,  1823,  when  they  passed 
an  act  providing  for  the  appointment  of  a  Report- 
er. Having  received  the  appointment,  i  enter  up- 
on the*duties  of  the  office,  with  a  fearful  apprehen- 
sion that  they  may  not  be  acceptably  performed. 
On  this  subject  I  feel  a  high  degree  of  solicitude. 
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knowing  that  on  the .  utility  of  the  Reports  which 
shall  be  made,  and  on  the  patronage  and  support 
ifhich  they  shall  receive,  will  depend  a  continu- 
ance of  the  system  so  wisely  established  by  the 
Legislature.  Could  I  believe  that  the  utility  of  the 
Reports  and  a  continuance  of  the  system  will  de- 
pend on  my  unremitted  exertion  to  render  them 
valuable,  or  on  the  liberahty  of  the  profession,  I 
should  feel  little  anxiety  on  the  subject. 

The  act  of  the  Legislature  makes  it  the  duty  of  the 
Reporter  to  prepare  and  publish  such  of  the  former 
decisions  of  the  Supreme  Court  as  he  shall  judge 
proper.  On  examination  1  find  a  number  of  for- 
mer decisions  which  it  will  be  useful  to  report :  I 
shall  first  prepare  and  publish  them,  and  then  pro- 
ceed to  publish  the  decisions  of  the  Court,  in  the 
order  in  which  they  shall  be  made.  At  the  request 
of  a  number  of  Gentlemen  of  the  Bar,  1  have  select- 
ed a  few  cases  from  Chipman's  Reports,  as  they 
are  out  of  print,  and  but  a  small  portion  of  the  pro- 
fession are  possessed  of  them.  I  shall  then  report 
a  number  of  cases  decided  previous  to  the  year 
1813,  when  the  Nisi-Prius  system  was  established. 
In  most  of  these  cases,  the  opinion  of  the  Court 
was  delivered  in  charging  the  Jury,  which,  in  ma- 
ny cases,  renders  a  detail  of  the  evidence  neces- 
sary. If  there  are  objections  to  this  mode  of  re- 
porting, they  are  chargeable  upon  the  then  exist- 
ing Judiciary  system,  and  will  verify  what  the  ex- 
perience of  ages  has  shewn,  that  the  Nisi-Prius 
system  is  the  most  perfect  that  human  wisdom  has 
ever  devised,  and  renders  it  obvious  that  under 
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the  present  organization  of  the  Judiciary,  it  is  ne- 
cessary as  far  as  possible  to  pursue  the  practice 
which  was  adopted  during  the  continuance  of  the 
Nisi-Prius  system. 

Middlebury,  Jpril  12,  1824. 


ERRATUM. 

» 

la  Prefece,  page  16,  line  3  rrom  bottom,  after  the  word  kerety,  insert— -The 
Pprituii  oootended  that  it  belonged  to  the  Church  to  establish  Articles  of  Faith, 
sMlmittiog  that  it  belonged  to  the  chril  power  to  punish  heresy. 


\ 


CASES 

ARGUED  AND  DETERMINED 

IN   THE 

SUPREME  COURT 

OF   THE 

STATE  OF  VERMONT. 


Paikb  vs.  Ely  and  others. 

Particular  jorifldictioDs  derogatiog  from  the  juriidictioo  of  the  Coarts  of  CommOt 
litw,  are  to  be  taken  strictly,  and  cannot  be  extended  farther  than  the  statute 
fiviiiS  the  jorisdiction  wQl  warrant 

if  a  prisoner,  being  Principal  in  a  bond  for  the  liberties  of  the  piisoo,  depart  with- 
out being  lawfully  diapharged,  the  sureties  in  the  bond  are  entitled  to  no  par 
ticolar  fovor,  but  in  every  such  case  are  equally  liable  with  the  Principal. 

THIS  was  an  action  on  a  bond  assigned  by  the  Sheriff  of  Wind«     Orange, 

^/eceinber 

SOT  County  to  the  plaintiff,  conditioned,  that  Joel  Ely,  then  a  pris-      1799.    ' 
oner  in  the  common  gaol  in  said  Windsor,  on  execution  in  favor  of 
tbe  plaintiff,  should  not  depart  the  liberties  of  said  prison,  &c.  (in 
common  form.)    Brea<ih  assigned,  that  the  said  Joel  did  depart, 
Gdotrary  to  the  condition ;  whereupon,  &c« 

Afdb,  for  the  defendants,  pleaded  in  bar,  in  substance,  that  afler 
the^execution  of  said  bond,  viz.  on  the  29th  day  of  June,  I789>  the 
said  Joel  Ely  made  appDcation  to  Eiias  Weld,  one  of  the  Judges  of 
the  County  Court,  for  said  County,  who  thereupon  issued  his  cita- 
tioD  for  the  said  Paine  to  appear  at  "  on  — — —  before  Eli- 

jah Robinson,  one  of  the  Judges  of  the  County  Court  for  said  Coun- 
ty,  add  John  Weld,  Justice  of  the  Peace,  to  shew  cause  why  the 
said  Joel  should  not  be  admitted  to  the  insolvent  debtors'  oath, 
which  citatioii  was  regularly  served,  &.    That  on  — —  at  — — 
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Orange,  the  said  Robinson  and  Weld  proceeded  to  examine 'the  said  Joel, 
1789.  '  ^^^  ^^^  administer  the  oath,  and  give  a  certificate  thereof  agreeably 
to  the  statute  in  such  case  made  and  provided.  That  the  said  Joel 
thereafter  remained  within  the  said  prison  and  the  liberties  thereof, 
£97  et  al.  for  the  space  of  twelve  hours — tliat  no  provision  being  made  for  his 
support,  as  directed  by  the  statute,  he  departed ;  that  until  that  time 
he  had  remained  within  the  liberties  of  the  said  prison,  according  to 
the  condition  of  the  said  bond« 

To  this  there  was  a  demurrer  and  joinder. 

Hutchinson  and  Jtzcob  for  the  plaintiff,  contended  that  the 
statute  in  thb  case  has  created  a  summary  jurisdiction,  that  the 
Justices  derive  their  authority  solely  from  this  statute,  that  they  must 
pursue  their  authority  precisely  as  pointed  out  by  the  statute,  other- 
wise the  whole  is  coram  nor  Judice.  The  statute  requires  that  on 
application  of  a  debtor  confined,  &c«  to  two  Justices  of  the  Peace, 
one  of  whom  shall  be  judge,  &c.  they,  or  either  of  them,  shall  issue 
a  citation  to  the  creditor  or  creditors,  at  whose  suit,  &c,  notifying 
them  to  appear  before  such  Justices  at  a  time  and  place  therein 
mentioned,  to  shew  cause,  &c. — that  the  citation  in  this  case  was 
not  issued  by  the  Justices  who  administered  the  oath,  or  either  of 
them,  therefore  they  had  no  jurisdiction.  One  set  of  Justices  are 
not  empowered  by  the  statute  to  convene  the  creditors  before  an- 

m 

Other  set  of  Justices. 

Bucky  for  the  defendants,  contended  that  die  statute,  as  it  pro- 
vides for  the  relief  of  poor  debtors,  is  remedial,  and  ought  to  be  con- 
strued liberally.  Elias  Weld  had  a  right  to  issue  a  citation  5  eli- 
jah  Robinson  and  John  Weld  are  such  Justices  as  have  a  right  to 
hear,  examine,  and  administer  the  oath.  There  cannot  therefore 
be  a  want  of  jurisdiction,  as  urged  by  the  plaintifTs  counsel. 

It  is  likewise  a  case  against  bail,  who  ought  to  be  favoured. — It 
would  be  hard  that  either  bail  or  principal  should  be  accountable 
for  the  doings  of  the  Justices — ^their  proceedings,  if  irregular,  ought 
to  be  reversed ;  but  until  reversed,  ought  to  be  deemed  valid-— oth- 
€rwbe,  sherifis  and  gaolers,  who  are  no  judges  in  this  matter,  may 
also  be  exposed.  It  was  also  insisted  that  ^^  such  Justices"  in  the 
statute  does  not  mean  the  same  Justices  who  issued  the  citation,  but 
similar  Justices; — had  it  intended  the  same  Justices,  the  word 
^aforesaid" had  been  used. 

The  plaantiflPs  counsel  in  reply.    This  is  not  a  remedial  statate^. 
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ifh  gives  a  privilege  to  the  debtor,  at  the  same  time  it  takes  away     Orange^ 
the  cooimon  law  right  of  the  creditor.    It  is  a  rule  that  all  summa-     '^md 
17  jorisdlctions  must  confine  themselves  strictly  to  their  powers,  ^^rv^^ 
Neither  writ  of  error  nor  certiorari  will  lie ;  if  advantage  cannot  be      ^^"^ 
taken  of  the  irregularity  in  this  way,  the  creditor  has  no  redress,  be   Elf  et  al. 
the  proceedings  ever  so  illegal  and  unjust. 

Chiphan,  Ch.  J.  The  statute  in  question  gives  a  privilege 
to  the  debtor,  in  derrogation  of  the  common  law  right  of  the  credi- 
tor; the  right  of  holding  the  debtoj  in  custody  until  he  obtain  legal 
satisfaction.  This  privilege  is  given  to  the  debtor,  not  for  his  own 
sake,  but  for  the  sake  of  the  publick,  who  are  interested  in  his  la- 
bour, and  in  favour  of  humanity.  The  debtor  does  not  demand  a 
remedy  against  the  creditor  for  an  injury  he  has  sustained,  the 
statute  is  not,  therefore,  technically  speaking,  remedial ;  hut  the 
case  does  not  turn  on  this  point.  The  question  is,  whether  there 
has  been  any  fatal  irregularity  iiPthe  proceedings  of  the  Justices, 
and  whether  the  plaintifi*can  take  advantage  of  it  in  this  action. 

The  jurisdiction  of  the  Justices,  in  the  case  under  consideration, 
is  in  derogation  of  the  jurisdiction  of  the  common  law  Courts — ^the 
proceedings  are  summary,  not  warranted  by  the  course  of  common 
law  proceedings,  but  warranted  solely  by  the  statute.  Blackstone 
observes,  after  Sir  Edward  Coke,  that  '^Particular  jurisdictions 
derogating  from  the  general  jurbdiction  of  the  Courts  of  common 
law  are  ever  taken  strictly,  and  cannot  be  extended  forther  than  the 
express  letter  of  their  privileges  will  warrant."  This  observation 
is  applicable  to  the  mode  of  proceeding  in  the  case  under  consider- 
ation, as  well  as  to  the  jurisdiction  of  the  Justices.  The  mode  is 
pointed  out  and  regulated,  not  by  the  common  law,  but  solely  by 
the  statute ;  and  must  be  strictly  pursued.  A  different  mode  can- 
not be  adopted,  under  pretence  of  its  being  more  convenient  for  the 
debtor,  or  for  the  Justices.  This  would  be  to  assume  an  arbitrary 
power  not  warranted  by  law.  In  this  case  there  has  been  clearly 
a  deviation  from  the  mode  prescribed.  The  words  of  the  statute 
so  far  as  relates  to  the  present  question,  are,  '^  on  application  to  two 
Justices  of  the  Peace,  one  of  whom  shall  be  a  judge,"  &c. — They, 
or  either  of  them  shall  issue  a  citation  to  the  creditor  or  creditors  at 
whose  suit  the  prisoner  is  confined,  notifying  him  or  them  to  appear 
before  such  Justices,  &c.  The  word  '  such'  is  here  a  relative,  re- 
fening  to  the  Justices  to  whom  application  has  been  made,  and  who  ' 
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Ornngt^     have  issued  tke  citation,  and  has  precisely  the  meaning  of  this  ex- 
1789.  *  pression : — ^^  the  same  Justices  to  whom  implication  shall  have  been 


made  as  aforesaid."    In  the  s^^  sense  the  word  occurs  not  less 
^^'^      than  ten  times  in  this  paragraph.    To  give  it  the  constructioa  con- 
Ely  et  aL    tended  for  by  the  defendant's  counsel,  would  run  the  statute  into  ab- 
surdity and  nonsense : — thus,  <<  On  application  to  two  Justices,  &c. 
they,  or  either  of  them,  shall  issue  a  citation  to  the  creditor  or  cred- 
itors, &c.  to  appear  before  some  such4ike  Justices,  &c.  which  cita- 
tion shall  be  served  on  some  such- like  creditor  or  creditors,  at  least 
twenty  days  before  the  time  of  appearance  in  spme  such-like  cita- 
tion, &c."    It  is  clear  from  the  statute  that  Elias  Weld  had  no 
power  to  bsue  a  citation  to  the  creditor  to  appear  before  any  Justi- 
ces, of  whom  he  W9A  not  to  be  one.     This  jurisdiction  is  not  inci- 
dent to  .the  office  of  Justice,  but  is  given  by  the  statute  to  those,  to 
whom  application  is  made.    It  might  have  been  given  toany  other 
class  of  men,  as  for  instance,  to  d^  two  freeholders,  to  whom  appli- 
cation shall  be  made.    Had  that  been  the  case,  no  one  would  have 
thought,  that  one  freeholder  might  have  cited  the  creditor  to  appear 
before  other  freeholders.     The  consequence  is  that  the  proceedings 
of  Elijah  Robinson  and  John  Weld  are  wholly  irregular.    The  on- 
ly remaining  point  is  whether  the  plaintiff  can  take  advantage  of 
such  irregularity  in  this  action.    ^^  There  is  great  difference  be- 
tween erroneous  process,  and  irregular  (that  is  void)  process  \  the 
first  stands  valid  and  good,  until  it  be  reversed }  the  latter  is  an  ab- 
solute nullity  from  the  beginning.  -  The  party  may  justify  under 
the  first,  until  it  be  reversed ;  but  he  cannot  justify  under  the  last, 
because  it  was  his  own  fault  that  it  was  irregular  and  void  at  first." 
3  Wib,  341.  Parsons  vs.  Lloyd.     2  Black.  Rep.  845. 

The  citation  was  irregular, — The  whole  proceedings  are,  there- 
fore, void  from  the  beginning,  and  do  not  stand  in  the  plaintiff's  way. 
Beside  there  is  no  mode  of  reversal  in  this  case. 

The  bondsman  is  entitled  to  no  particular  favor ;  he  has  engaged 
against  the  default  of  the  principal;  to  admit  any  excuse  for  him 
which  would  not  equally  avail  the  principal,  would  be  to  deprive 
the  sheriff  or  the  creditor  of  their  indemnity.  As  to  the  principal, 
every  man  who  procures  a  process  (or  indeed  any  proceeding  at 
law)  in  his  favor,  must  see  that  it  be  regular  at  his  peril. 

Smith  and  KiaoHT,  Js.  were  of  the  same  opinion. 

Judgment  for  the  plaintiff. 
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Outer,  v$.  CsammbbliNi  SberiC  DbmUbi 


h  ID  action  Ibr  id  exape  od  mefoe  procew,  the  plaioiiff  it  entitled  to  the  anooot 
of  Ilia  debtt  if  it  appear  tliat  his  dtbtor  !ias  abnonded  and  if  ioMlvont ;  bat 
bcfbt*  tiM  Court  viU  render  jodciMnt  on  the  verdiet,  plaintiff  nuit  enter  into 
a  iide»  that  defcndaat  may  make  om  of  bit  name  In  reoorering  the  debt  to  Ui 
own  uae ;  dolendnnt  indemnifying  plaintiff  from  coat 

ESCAPE  on  mesne  process  for  suffering  one  Giki  arrested  al  ibe 
9iit  of  Oliver,  to  go  at  large. 

Plea — The  Genera!  liwe. 

It  appearing  that  Gile  had  absconded  and  was  insohrent,  the 
Jury  found  for  the  plaintiff  his  whole  debt  in  damages. 

But  before  the  Court  rendered  judgment  on  the  verdict,  they  dh- 
rected  the  plaintiff  to  enter  into  a  rule,  that  the  defendant  should 
have  the  benefit  of  the  judgment,  which  had  been  obtained  against 
Gile,  the  defendant  indemnifying  the  plaintiff  from  cost,  which  was 
done  accordingly ,  and  judgment  was  rendered  for  the  plaintiff  for 
<he  whole  of  his  debt    2  Ld.  Ray.  1411.  Powell  vs.  Hord.  1  Stm. 


iTSa. 


Tons  Dm  ez  dem.  Chapin  vs*  Scott. 

flf  a  plaintiff  in  tjcctmeot  fail  of  ibewing  a  title  to  the  whole  of  the  land  deSeribed 
in  bia  declaration,  be  may  tlill  recofer  a  part  in  Mveraltyor  an  andivided 

partaedvdSog  to  hia  title. 

THIS  was  an  action  of  eje<!tment  for  lands  in  Weathersfield. 

It  was  objected,  that  the  plaintiff  had  proved  a  title  to  no  more  ^'Mmr, 
dian  three  fourths  of  the  lands  in  question  3  that  as  he  had  demand-  iTgak  * 
ed  the  whcde,  he  had  failed  in  hb  proof. 

CmpiffAif,  Ch.  J.  In  ejectments,  the  plaintiff  shall  recover  ac- 
cording to  his  right :  if  the  whole  be  demanded,  the  Jury  may  find 
I5r  a  moiety,  and  it  b  good.    1  Biir.  326. 

Smith  and  Knipht,  Js.  concurred 
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^!2J?^*  D.  MoRBisoN  and  P.  Fabehak  v$.  W»  Srattuck,  J.  Bond,  R. 

1789.  '  ' 

Ric£  and  A.  Sawysb. 
In  Chancery. 

IT  A.  coavey  land  to  B^  und  B,  negleciiDg  to  record  hh  deed,  convey  the  laod  to 
C,  and  D.  having  a  knowledge  of  said  cooveyanoe,  fraodolently  procure  from 
B.  his  unrecorded  deed—deliver  it  back  to  A.  and  take  a  deed  to  hinself  from 
A.  and  convey  the  land  to  £.,  £.  having  no  knowledge  of  the  aforesaid  con* 
veyance",  E.  as  a  bona  fide  purcliaaer  will  hold  the  land  agaiost  C. 

AtiU  if  C.  convey  the  land  to  P.»  be  having  foil  knowledge  of  all  Uie  above  focta^ 
F.  is  not  ept(tled  to  a  rlMsedy  either  at  law  or  in  equit^r  i^aioat  D. 

THIS  was  a  bill  in  equity,  setting  forth  that  in  the  year  of  our 
Lord  1752,  W.  Williams  by  virtue  of  a  deed  duly  executed  by 
Coates  the  original  propfrietor,  was  seized  in  fee  of  Right  No.  1,  in 
Halifax,  in  the  State  of  Vermont.  That  in  the  same  year,  the  said 
W.  Williams,  by  deed  under  his  hand  and  seal  duly  executed,  con- 
veyed Right  No.  1  aforesaid,  to  H.  Morrison,  now  deceased.  Hiat 
from  tiie  time  of  the  said  W.  Williams'  said  purchase,  until  the  year 
1783,  he  was  possessed  of  a  good  deed  from  the  said  Coates  to  him«> 
self  of  the  same  Right.  That  on  the  15th  day  of  May,  1754,  the 
said  H.  Morrison,  by  deed  under  hand  and  seal,  duly  executed,  con- 
veyed the  said  Right  to  J.  IVIorrison,  who  on  the  29th  day  of  Feb- 
ruary, 1788,  by  deed,  &c.  conveyed  the  said  Right  to  the  Orators, 
except  one  hundred  acres  on  ^e  west  side  of  said  Right.  It  was 
further  charged  in  the  bill,  that  the  deed  from  the  said  Coates,  not 
being  recorded,  W.  Shattuck,  in  April,  178S,by  misrepresentation, 
obtained  it  from  the  said  W.  Williams — that  the  said  Shattuck 
knowing  that  the  said  H.  Morrison  had  a  deed  from  the  said  W. 
Williams,  and  the  said  J.  Morrison  from  the  said  H.  Morrison  of 
the  said  Right  No.  1,  with  an  intent  of  defrauding  the  said  J.  Mor- 
rison, for  a  trifling  consideration,  on  the  26th  day  of  June,  1783, 
obtained  a  deed  from  the  said  Coates  to  himself,  and  gave  up  to  the 
said  Coates  the  deed  given  to  the  said  W.  Williams,  as  albrcraid ; 
the  said  Coates  then  being  incapable  of  trensadtlng  business.  The 
bill  further  charge%that  the  said  Shattuck  afterwards  sold  the  said 
Right  No.  1  to  Jonas  Bond,  who  in  September,  1736,  sold  two 
hundred  acres,  part  of  said  Right,  to  Reuben  Rice  and  William 
Rice,  and  on  the  first  day  of  March,  1787,  the  said  Jonas  Bond  sold 
fifty  acres,  part^  &c.  to  James  Knapp,  and  io  December,  1797}  sold 
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the  remainder  to  Abner  Sawyer. — That  the  said  James  Knapp 
chums  no  part  of  the  Right  conveyed  to  the  Orators,— Th^t  the 
said  Reuben  Ricei  William  Rice,  and  Abper  Sawyer  had  brought  ao  Momion 
action  of  ejectment  for  the  said  Right,  against  the  Orators,  which  is  gbauack. 
now  pending,  and  that  they  are  without  remedy,  save  in  this  Coujrt, 

They  therefore  pray  an  injunction  to  stay  proceedings  at  law, 
that  the  said  deed  from  Coates  to  Shattuck  may  be  set  aside,  arid 
the  said  Reuben  Rice,  William  Rice  and  Abner  Sawyer  may  be  de^ 
creed  to  rdease  to  Uie  orators  or  grant  tueh  other  relief,  &c«  To 
which  bill  ths  defendants,  W.  Rica,  SU  Rrice  and  A,  Sawyer  dtr 
marred:  Shattock,  the  other  defendant,  siao  demurred  severally. 
The  defendants,  W.  Rice,  R.  Rice  and  A.  Sawyer  were  first  beard 
on  the  demuirer.  For  these  defendants  it  was  insisted,  that  by  the 
plaintifis'  own  shewing,  the  defendants  have  not  been  guilty  of  any 
fraud  I  they  have  purchased  the  title,  bona  ^de,  without  notipe  of 
any  equity  in  another.  At  the  time  of  their  purchase,  there  was  no 
pretence  of  right  in  the  plaintiffs,  who  have  since  purchased  and 
revived  a  dormant  claim.  The  persons  under  whom  the  plainti/Ts' 
daim  were  negligent  in  not  recording  the  title  deeds.  Whatever 
equity  H.  Morrison  might  have  had  against  Shattuck,  yet  neither  Ht 
Morrison  nor  the  present  plaintiffs  could  have  any  against  these  de-  ^ 
fiendanto. 

For  the  plaintiffs  it  was  contended  that  the  Court  will  assist  in 
aiding  defective  conveyances,  and  even  supply  a  deed  that  has  been 
destroyed.  It  is  immaterial  what  parties  are  concerned,  the  sale  of 
the  land  by  Shattuck  can  make  no  difference.  It  might  have  pass- 
ed through  several  hands,  before  Shattuck's  fraud  was  known.  Tht' 
vendee  cannot  be  in  a  better  situation  diao  the  vendor.  The  title 
of  Shattuck  being  void  by  reason  of  the  fraud,  the  subsequent  or 
derivative  titles  must  likewise  be  void. 

Per  Cwrimm.  The  bill  charges  that  these  ddOendanls  purchased 
of  Shattuck  5  they  are  not  charged  with  fraud  personally,  or  even 
with  notice  of  the  title,  under  which  the  plaintiffs  claim ;  they  are 
therefore  to  be  taken  to  be  honajide  purchasers  without  notice.  It 
has  been  long  settled,  that  if  A.  sells  to  6.,  who  forgets  or  neglects 
to  leister  his  deed,  and  C.  knowing  the  same,  pMrcbases  tb^  same 
land  from  A*  &nd  first  registers  his  deed,  and  sells  to  D.,  who  pur- 
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Orange,    chases  honmjtde  for  a  valuable  ^consideratioB,  witboat  nodee  ofBV 
^^       right;  D.  shall  not  be  affected  by  C's  notice,  but  he  shall  hoM 


MorriaoD    ^ff^^^  B.    1  BoT.  474.  W<H!8ley  et  al.   Assignees  of  Slader  V8« 
.u  *'*  ..    ^  Mattos  &  Slader. 

The  bill  as  to  the  defendants,  W.  Rice  and  R.  Rice,  and  A.  Saw- 
yer, must  be  dismissed,  with  costs  against  the  plaintiffs. 

For  the  defendant,  Shattuck,  it  was  contended,  that  the  plaintiffs, 
at  the  time  of  the  fraud  alleged,  owned  nothing ;  they  are  to  be  con- 
sidered as  purchasers  of  a  mere  equity,  which  will  not  entitle  them 
to  maintain  thb  action,  thai  neither  were  in  fact  in  passessioii. 

For  the  plaintiffii  it  was  said,  thtot  any  subsequent  purchaser  had 
a  right  to  disencumber. 

Per  Curiam.  The  plaintiffs  do  not  stand  in  the  place  of  heirs 
or  representatives  of  H.  Morrison.  H .  Morrison  had  been  defraud- 
ed ol  his  title  to  the  land  in  question ;  aflter  which,  and  with  notices 
(unce  it  is  not  denied,  and  they  are  supposed  to  make  the  best  of 
their  own  case)  the  plaintiffs  have  purchased. 

The  injury  was  not  done  to  them ; — ^they  have  no  right  In  their 
own  names,  to  a  remedy  in  this  suit.  The  bill  as  to  the  defendantj 
Shattuck,  must  be  dismissed,  but  without  costs. 

KraoKT,  J.  did  not  sit  in  this  case,  having  been  of  counsel  for  the 
defendants* 


SbLSCTICSN  of  BSMMINOTON  9t.  McGsMHXS* 

A  ptity  to  m  niit  cannot  be  admitled  w  a  witoeii. 

Monies  expended  by  the  overieen  of  the  poor  for  the  support  of  a  pauper,  cannot 
be  Keovered  of  Mieb  panper,  witboat  a  tpocial  eontract  for  repayment. 

IndebUatui  attun^riif  for  money  paid,  laid  out,  and  expended. 
Plea — Nan  ointmpnt. 
Samhighn      It  appeared  in  evidence,  that  in  the  year    ■        the  defendant 
^iIJqI*     was  resident  at  Bennington,  but  had  gained  not  legal  settlement  there- 
in.   The  defendant,  his  wife,  and  two  or  three  children  were  taken 
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ackand  in  dktreascd  circumBtanccs,  being  poor  aiid  unable  to  pro^ 
vide  for  themselves.    The  Selectmen  of  Bennington  providedfor  v,^^,^.,^^ 
tiianas  paupers,  and  advanced,  for  thdr  relief  the  sum  d«nanfied  selectmen 
inthe  declaration.    The  wife,  and  one  or  more  of  the  children  di-  penniBKtoB 
ed.    The  defendant,  on  hb  recovery,  removed  out  of  the  State,  and  ^^^ 
letumii^  afterwards  on  business,  the  present  action  was  brought. 

A  modon  was  made  that  one  of  the  plaintiffs,  a  Selectman,  nught 
ke  swwn,  to  prove  a  special  agreementof  the  defendant  to  repay. 

By  the  Count*    He  cannot  be  admitted. 

Chifmam,  Ch  J.,  m  his  charge  to  the  Jury  observed— This  is  an 
action  wholly  unsupported  by  precedent,  and  the  question  is,  Are 
there  any  principles  of  law  or  reason  on  which  it  can  be  supported  ? 
The  action  is  brought  by  the  town  against  a  pauper,  to  recover  back 
money,  which  the  town  had  expended  for  his  relief.    There  b  in 
this  case  no  special  agreement  to  repay.     It  rests  on  the  general 
implication  of  law  in  such  cases.     As  the  money  was  advanced,  . 
if  die  law  implies,  generally  an  obligation  on  the  part  of  the  pauper 
to  repay  such  monies,  as  the  town  may  have  advanced  for  his  re. 
fief,  then  the  plaintiffs  ought  to  recover.    Tlus  may  be  gathered 
from  the  intention  of  the  law,  in  the  provision  made  for  the  relief  of 
the  poor.    The  provision  made,  by  law,  for  the  relief  oi  the  poor 
is,  in  my  opinion,  a  charitable  pronsion.    To  consider  it  in  any 
other  light,  detracts  much  from  the  benevolence  of  the  law,  and 
casts  a  flection  on  the  humanity  of  the  richer  part  of  community. 
Poverty  and  (^stress  give  a  man,  bylaw,  a  clsdm  on  the  humanity 
•f  sodety  for  relief  5  but  what  relief,  if  tiic  town  have  a  right  imme- 
diately to  demand  a  repayment,  and  to  imprison  the  pauper  for  life, 
in  case  of  malnlity  to  pay  ?   This,  instead  of  a  relief,  would  be  add- 
ing poignancy,  as  well  as  perpetuity  to  distress.    If  thb  be  so,  cer- 
tainly the  law  raises  no  promise. 

Verdict  for  defendantr 


L.. 
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Windhanif 

A"?!?^  Lyon  vs.  lot. 


1790. 


A  penoaactiog  «iidar  «athorlty  WMt  ttikify  punaft  hif  anlliQritjr. 

If  the  conditkm  ofs  bond,  glren  noder  tlie  «Utat^,  for  m  Im^iion  to  the  Uberticii 
of  the  pTMoo,  contRie  any  thiog  moi«  thM  if  provided  by  tJie  itatote,  or  »«• 
terially  vary  from  ibe  condkioo  pretocihod^it  U  void. 

THE  plaintiflT  declared  as  assignee  of  the  Sheriff  of  Windham, 
on  a  bond  given  to  the  Sheriff  by  the  defendant  in  the  penalty  of 
jf  200,  that  if  one  Joseph  Bullen,  then  a  prisoner  confined  for  the 
plaintiff's  debt,  should  behave  as  a  good  orderly  prisoner  ought  to 
behave,  and  should  pay  to  the  gaoler  one  shilling  and  six  pence  per 
day  for  his  victualling,  and  pay  the  gaoler's  fees,  and  not  depart 
said  prison  without  the  leave  and  liberty  of  the  Sheriff,  then,  &c. 

Bradk^y  for  the  defendant,  pleaded  three  several  pleas  in  bar. 

To  the  first  and  third  pleas  there  was  a  traverse  and  issue  i  to 
the  flecond,  which  in  substance  was,-  that  the  bond  was  taken  Ux 
adjnitting  the  said  BuUen  to  the  liberties  of  the  prison— -that  it  was 
taken  by  the  SherilTin  bis  own  wrong  colore  oficUj  for  other  things 
than  the  law  aUows,  viz.  for  the  prisoner's  good  behavioar — for  his 
diet,  and  to  secure  the  gaoler's  fees,  and  that  he  should  not  depart 
without  leave  of  the  Sheriff,  to.  Theie  was  a  demurrer  and  join- 
der* 

Bradley y  for  defendant. 

Knight f  for  plaintiff. 

Chtpman,  Ch.  J.  delivered  die  opinion  of  the  Court.  This  is  an 
action  mi  a  bond  taken  by  a  Sheriff  in  the  execution  of  his  office,  for 
admitting  a  prisoner,  confined  in  gaol  for  debt,  to  the  liberties  of  the 
gftoi  yard,  mider  the  statute  regulating  gaols  and  gaolers,  and  by  the 
Sheriff  assigned  to  the  plaintiff,  the  original  Creditor. 

As  the  bond  and  condition  are  inserted  at  large  in  the  declara- 
tion, and  as  the  final  recovery,  in  this  action,  will  depend  on  the  le- 
gality of  the  bond,  it  will  be  unnecessary  to  consider  the  defendant's 
plea :  For  on  this  demurrer,  if  the  declaration  be/iot  good,  or  in 
other  words,  if  the  bond  be  illegal,  the  plaintiff  cannot  recover  in 
thb  action  3  and  nothing  is  disclosed  in  the  defendant's  plea,  that  ^ 
not  apparent  on  the  face  of  the  declaration. 
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A  poson  acdog  ia  his  private  capacity,  may  aaaex  wiuit  eondi*   Whidhm, 

Anxutt, 
1790. 


tiao  be  pleases  to  his  agreraieaty  ao  timt  it  is  not  laolHiKfa  «e,  or  pro- 
iiibited  by  aoflfte  poodve  law.  Bat  a  perSbn  aetioguadcr  aullMrity, 
fliiiA|piir9Qetlwtaiitliority,itrict]y;  nor  can  lie  act  by  Tntue  of  Us 
intfaority,  and  in,  fais  private  capacity  in  tbe  sane  instrament.  I 
iiowevery  at  present,  extend  this  no  farther,  than  to  ministerial  offi* 
COS  af  the  law.  Any  person  imprisooed  fiwr  debt,  may  be  admit- 
ted lo  the  liberties  of  the  gaol-yartf,  <m  procuring  safficimt  bonds, 
to  indemnify  him  against  an  escape,  which  might,  in  such  case  be 
made.  For  a  prisoner,  admitted  to  the  liberties,  can  escape  when 
he  pleaaes.  The  law  canooit  mean  in  this  case,  to  indemnify  the 
Sheriff,  or  the  gaeier,  whois  lus  depoty,  fiirany  thing  furnished  the 
prisoner  on  a  private  agreement.  Neither  the  Sheriff  nor  the 
gaoler  are  obliged  to  furnish  prisoners  with  diet,  nor  b  the  prisoner 
obliged  to  receive  his  diet  from  them  or  either  of  them.  So  far 
from  this,  that  the  statute  before  mentioned  expressly  declares,  that 
all  prisoners  thall  be  allowed  to  provide,  and  send  for  their  necessa- 
ry food,  as  they  please. 

No  officer  can  be  allowed  to  take  a  bond,  other  than  such  as  is 
expressly  allowed  by  law.  Such  a  practice,  were  it  to  obtain,  would 
open  a  wide  door  to  extortion,  and  the  most  grievous  oppression ; 
and  an  officer  is  clearly  j>unishable,  who  shall,  under  colour  of  his 
office,  and  for  doing  that  which  the  law  obliges  him  to  do,  as  to  take 
baO,  &c.  take  money  from  a  prisoner  other  than  legal  fees,  or  any 
service,  either  for  his  own  benefit,  or  that  of  a  third  person  ^  and 
any  agreement,  extorted  for  such  purposes,  must  be  illegal  and 
void. 

The  bond  under  consideration  is  of  the  same  nature,  and  is  gross*- 
ly  oppressive.  There  is  not  one  i^ord  about  indemnifying  the 
Sheriff,  the  only  thing  required  by  the  statute.  Instead  of  that,  he 
is  first  bound  to  his  good  l>ehaviour ;  and  though  he  ought  to  behave 
wdl,  the  Sheriff  had  no  right  to  demand  it  of  him  under  a  penalty. 
2.  He  is  bound  to  pay  the  gaoler  one  shilling  and  six  pence  per  day 
fot  his  victualling — a  most  extravagant  price  in  this  cauntry.  This 
is  directly  in  £ace  of  the  statute,  as  it  is  a  mean  of  obliging  the  pris* 
nnertotakehis  food  ofthe  gaoler  only.  S.  He  is  obliged  to  pay 
ihe  gaoler's  fees.  The  gaoler,  who  took  this  bond  in  the  Sheriff^ 
name,  had  a  right,  if  fees  were  due,  to  take  security  fdr  Aeir  pay- 
ment; but  if  he  a|:reed  to  wait,  and  take  them  at  a  future  day,  it 
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jfhMam,  was  a  private  concern,  which  ought  not  to  have  been  put  into  diil 
^^^^*      bondy  taken  officially.    He  might  as  well  have  taken  security  for 

Lyoo  ^y  o^^  ^^^9  ^°  ^^  '^^^^  ^^J*  ^*  H^  ^  bound  not  to  depart 
^  without  leave  of  the  Sheriff.  The  Sheriff  is  authorised  to  detU9 
the  prisoner^  until  he  pay  and  satisfy  the  debt  for  which  he  stands 
committedy  and  lawful  fees.  When  he  has  done  that,  though  ia 
close  confinement  he  may  demand  his  liberty,  and  if  not  presently 
set  at  large,  an  action  lies  against  the  Sheriff;  and  yet,  in  such  case^ 
if  this  bond  be  good,  should  he  depart  without  leave  of  the  Sheriff, 
he  forfeits  ^^200. 

The  bond  is,  therefore,  totally  bad,  as  being  against  law,  the  com*- 
mon  principles  of  ri^t;  and  in  eveiy  view  highly  oppressive. 
There  must  therefore  be 

Judgment  for  the  defendant. 


IvBKs  ex  dem.    Ivsiis  vs.  CjHANDLBa. 

If  A.  ooDvey  land  to  B.,  aod  afterwards  eonr^y  the  flame  land  to  C  ,  B  being  prte- 
eot  witoettins  tbe  deed  and  reoeiyiiiK  a  part  of  tfas  conideratioD,  C  will  bold 
the  land  agaioft  B. 

THIS  was  an  ejectment  for  lands  in  Chester.  On  trial,  Iversr, 
September,  the  lessor,  derived  a  title  by  deed,  from  T.  Chandler,  sen.  dated 
^'^'  March  13, 1767^  T.  Chandler,  jun.  produced  a  deed  of  the  same 
land,  from  T.  Chandler,  sen.  dated  July  30th,  1766,  There  wafi^ 
endorsed  a  proof,  by  one  of  the  witnesses,  before  a  Judge  Lard,  who 
had  long  been  ip  a  state  of  insanity  and  now  is  dead.  It  was  strong- 
ly insisted  that  the  deed  was  a  forgery,  and  there  were  many  suspi- 
cious circumstances. 

It  further  appeared  in  evidence,  thiit  the  defendant  was  present 
at  the  time  of  Ivers'  purchase— that  he  was  a  witness  to  hb  deed, 
and  received  part  of  the  pay  to  his  own  use. 

The  Court  directed  the  Jury,  that  if  they  found  the  defendant's 
deed  was  originally  made  b<ma  Jide^  yet  if  they  found  that  he  was 
knowing  to  Ivers'  purchase — a  witness  to  his  deed-— received  part 
of  the  purchase  momy,  and  fraudulently  concealed  his  own  claini^ 
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they  Mgfat  not  to  allow  so  gross  a  fraud  to  prevail  against  a  bona  ^tndior, 
fide  jMirchaser.  It  ought  by  a  retrospect^  to  be  considered  as  ori-  ^^i^,  * 
gioally  Oraudulenty  and  designed  for  an  imposition. 

Verdict  for  the  plaintiff. 


MoBUS  ex  dem.    Ludlow  vs.  Gill. 

Fnod  fu\ly  proved  invalidates  every  transaction,  as  well  at  lair,  ai  ia  e^oity.  If 
A.  coovi'y  Uod  to  B.,  whe  neglects  to  record  his  deed,  and  A.  convey  the  same 
land  to  C,  who  procures  his  deed  to  he  first  recorded,  yet  if  C.  at  the  time  he 
received  his  deed  from  A.  had  knowledge  of  the  prior  conveyance  to  B ,  his 
deed  is  firsiidulent  and  void,  and  B.  will  bold  the  land. 

EJECTMENT  for  lands  m  Weathersfield,  originally  granted  to    W^ndM^r, 
H.  Wentworth.    Wentworth  conveyed  to  G.  Alexander  9th  April,  ^^  mo^'' 
i?^ — ^Alexander  to  Ludlow,  6th  June,  17^7*    Wentworth's  deed 
to  Alexander,  proved  and  recorded.  May  12,  1787}  and  also  the 
deed  to  Ludlow  as  appeared  in  evidence  on  the  part  of  the  plaintiff. 

On  the  part  of  the  defendant,  a  deed  was  produced  from  Went- 
worth'to  Bean,  dated  28th  Dec.  1780,  acknowledged  and  recorded 
MOO  after.  2.  A  deed  from  Bean  to  GiU  and  others,  dated  Dec. 
28, 1781,  acknowledged  and  recorded. 

It  was  proved  on  the  part  of  the  plaintiff,  that  Bean  and  the  pur* 
chasers  under  him,  had  some  time  before  Bean's  purchase  from 
Wentworth,  Ml  and  repeated  notice  of  Ludlow's  title  from  Went- 
worth through  Alexander.     It  was  insisted,  that  by  the  statute  of 

this  State,  the  legal  title  was  in  the  vendees  of  Bean,  as  his  deed  was 
first  recorded. 

Chipman,  Ch.  J.,  in  his  charge  to  the  Jury,  gave  it  as  his  opin- 
ion, that  although  Bean  had  taken  advantage  of  the  legal  form  re^ 
quired  by  the  statute,  in  first  recording  his  deed,  yet,  as  both  Bean 
and  his  vendees  had  notice  of  Ludlow's  title,  which  was  an  equita- 
ble one,  the  whole  is  fraudulent,  as  against  Ludlow.  That  it  would 
be  mnchievous  to  allow  such  fraudulent  acts  to  prevail  in  a  Court  of 
law,  only  to  turn  tiie  parties  over  to  a  Couft  of  equity,  where  they 
would  be  immediately  set  aside. 

Fraud,  if  fully  proved,  invalidates  every  transaction,  99  well  at 

7 
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Windsor,    law  AS  in  equity ;  nor  can  a  man  validate  a^ fraudulent  act  by  brlng- 

^^1790  ^*  ^"S 1^  under  the  letter  of  a  statute,  any  more  than  under  the  letter  of 

^^^^^/^'^  a  rule  of  the  common  law.    Had  there  been  a  bona  fide  sale,  in 

Ludlow     iiijs  ^^e^  ^  xlkis^  persons,  without  notice,  it  might  have  had  another 

Gill.      consideration. 

Verdict  for  the  plaintiff. 


CONANT  V8.   BlCKNBLL. 

Mooejr  collected  by  ao  of6c«:r  on  aD  execiitioo,  caoDot  be  attached  while  lo  hii 
bands,  ai  the  property  of  the  creditor  io  the  execution. 

'*^*"^'        Assumpsit^  for  money  had  and  received  to  the  use  of  the  plain- 

*'l790.    *  tiff. 

Plea — IVbn  ossumpsiL 

It  appeared  in  evidence  that  the  plaintiff,  a  Sheriff's  deputy,  had 
an  execution  against  Bicknell,  in  favour  of  one  Woolston,  a  person 
residing  abroad.  The  defendant  counted  out  the  money  to  satisfy 
the  execution  on  the  table,  being  £3,  ISs,  8ci.,  and  shoved  it  across 
the  table  to  Conant,  who  thereupon  endorsed  the  execution  satisfi* 
ed.  Upon  which  Bicknell  imm^iately  laid  hands  on  the  money, 
and  turned  it  out  as  the  property  of  Woolston,  on  an  attachment  in 
his  favour  against  Woolston,  and  it  was  by  another  officer,  who  was 
ready  for  the  purpose,  attached  as  the  property  of  Woolston. 

It  was  held  by  th«;  Court,  that  money,  collected  by  an  officer  on 
an  execution,  cannot  be  attached  out  of  his  hands.  On  the  receipt, 
the  officer  becomes  a  debtor  to  the  plaintiff,  not  for  the  identical 
pieces  of  money,  but  for  the  sum. 

Verdict  for  the  plaintiff. 
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CkUUndeii, 

PiERsoN  VS.  HovET  and  Hibbaed.  \*^^ 


1791. 


/f  an  ezecnlion  be  Icn^  on  persooal  property,  aod  by  the  officer  making  the 
lery  delivered  to  a  third  person,  for  safe  keepiug»  oo  a  receipt  contaiDing  aa 
eosagemeDt  tore  deliver  the  property  to  the  ofTtcer,  the  officer  does  oot  there* 
by  part  with  bis  lien  oa  the  property,  but  may  take  it  into  hie  possession  at 
any  time.  And  if  the  property  thus  receipted  he  eloigned  by  the  debtor  or 
retomed  into  his  pccjes^ion,  and  on  demand  made  by  the  officer  having  the 
eiecutioo,  be  refuse  to  tarn  out  property,  to  satisfy  the  execution,  the  officer 
may  laYfolIy  commit  the  body  of  the  debtor  to  prison  on  such  execution. 

THIS  was  an  action  on  a  Sheriff's  bond  for  liberty  of  the  prison, 
and  assigned  to  the  plaintiff,  the  creditor. 

Plea — Duress  of  imprisonment  and  traverse. 

The  substance  of  the  evidence  was,  that  the  plaintiff  had  recov- 
ered a  judgment  against  Hovey,  for  J^17 — ^took  out  execution  and 
delivered  it  to  Grant,  Constable  of  Charlotte,  who  took  Hovey's  cat- 
de,  posted  and  delivered  them  on  receipt  to  Strong,  who  left  them  in 
Hovey's  custody.  The  cattle  were  not  brought  to  the  post,  but  were 
eloigned  by  Hovey.  The  plaintiff  had  the  execution  returned  with- 
out being  satisfied,  and  took  an  alias  which  he  delivered  to  Rich, 
then  Constable  of  Charlotte.  Rich  made  a  demand  of  Hovey  who 
refused  to  turn  out  any  property ;  whereupon  Rich  took  Hovey's 
body,  and  committed  him  to  gaol  in  Rutland,  accordii^  to  the  pre- 
cept of  the  writ,  on  iiliich  this  bttnd  was  given,  &c. 

It  was  insisted  by  the  defendant's  counsel,  that  this  imprison- 
ment was  illegal ;  that  property  having  been  once  taken  in  execu- 
tion, that  execution  was  as  to  Hovey  discharged. 

Chifman,  Ch.  J.,  gave  the  following  in  charge  to  the  Jury : 
The  property  was  not  in  fact,  taken  out  of  Hovey's  custody,  but 
was  left  in  his  hands,  (§ilthough  receipted  by  a  third  person)  and 
was  by  him  eloigned.     Had  the  property  in  fact  remained  in  the 
hands  of  the  officer,  it  might  have  had  a  different  consideration. 
Had  that  proved  insufficient,  a  second  levy  might  have  been  made, 
either  with  the  same  execution,  or  an  alias.     I  do  not  apprehend,  if 
an  officer  take  property  on  an^execution,  which  proves  insufficient, 
or  the  property  of  another,.he  is  precluded  from  levying  on  the  body ; 
or,  by  direction  of  the  creditor,  on  land  for  the  remainder. 
On  a  ca.  6a«  in  case  an  escape  or  rescue  be  returned,  a  new  capi- 
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Ckfttmim^  as  may  be  taken  out;  for,  ^^an  insufficient  return  is  asnone.'^-«> 
*  The  officer  had  taken  the  cattle^  so  far  as  to  have  a  lien  upon 
them,  for  the  satisfaction  of  the  execution.  On  receipt,  I  do  not 
consider  that  the  officer  wholly  parts  with  that  lien,  and  trusts  to 
the  receipt  only.  The  property  is  delivered  out  of  his  actual  custo- 
dy, for  the  convenience  of  the  defendant.  The  officer  b  therefore 
less  secure  of  the  property,  but  his  lien  still  continues.  He  may 
take  it  without  the  leave  of  the  person  receipting.  As  the  property 
is  out  of  the  actual  custody  of  the  officer,  to  eloign  it  wouldnot,  in 
strictness,  be  a  rescue;  but  to  some  purposes,^  as  in  the  present 
case,  might  have  the  same  effect,  to  render  the  execution  ineff^ctuaL 

Verdict  for  the  defendant. 


JtuOand, 

Aognst, 

1791. 


Rhodes  v8,  Risley. 

Id  an  action  by  tbe^adoraee  of  a  promissory  note  against  the  payee  as  endorser, 
parol  evidence  is  admissible  on  the  part  of  tlie  defendant,  to  prove  that  he 
placed  his  name  on  the  note  in  blank  for  the  purpose  of  enabling  A.  to  whom 
he  delivered  the  note,  to  collect  the  note  for  his,  the  defendant's  use,  although 
A.  srl]  the  note  to  the  plaintiff^  and  he  fill  op  the  endorsement  to  himself. 

ACTION  <m  the  case,  for  that  on  the  24th  day  of  May,  1774, 
one  I.  Parker  made  his  note  to  Risley,  for  the  sum  of  ^£53, 12s.  2d' 
payable  in  beef,  pork,  &c.  That  afterwards,  to  wit,  en  the  same 
24th  day  of  May,  the  said  Risley  did  by  hb  endorsement  on  the 
said  note,  order  the  said  I.  Parker,  for  value  received,  to  pay  to  the 
plaintiff,  the  said  sum  of  ;^53, 12«.  2d.  &c.  in  due  form. 

The  note,  with  the  endorsement,  was  produced  and  read,  and  it 
was  proved,  that  Parker  died  insolvent,  About  the  year  1773. 

The  defendant's  counsel  stated,  and  offered  to  prove,  that  in  the 
year  1781,  the  defendant  employed  one  Pomroy,  to  bring  an  action 
on  the  note,  against  one  Grant,  as  executor  in  his  own  wrong,  on 
the  estate  of  Parker — Grant  having  married  Parker's  widow,  and 
taken  the  estate  without  administering ;  and  that  Rbley's  name 
was  then  put  on  the  note  for  the  purpose  of  filling  a  power  of  at* 
tomey — that  a  suit  was  commenced  against  Grant^  who,  afterwards 
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settled— paid  Risley  a  certain  sum,  aboat  <£20y  and  took  up  his    RuOmd^ 
note, — That  Grant  put  off  the  note  to  J.  G.,  and  J.  G.  to  the  plain-      |"||, ' 
tiff)  who  filled  up  the  endorsement  to  himself  and  brought  this  ac-  ^^rv^iw^ 
tion. — ^And  stated  that  the  defendant  had  never  heard  of  the  note,     Rbodes 
since  the  year  1T81,  when  Grant  took  it  up.  Bkley. 

It  was  objected,  that,  if  a  note  be  endorsed  blank,  the  endorser 
shall  never  be  allowed  to  prove  that  it  was  for  some  other  purpose, 
and  not  to  make  him  liable ;  especially  when  it  comes  into  the 
hands  of  a  third  person.  Kirby's  Rep.  393.  Hungerford  vs. 
Thompson. 

Chipman,  Ch.  J.    I  have  never  been  satisfied  with  those  decis- 
ions which  introduce  an  arbitrary  custom,  to  bind  a  man  contrary 
to  his  express  agreement,  and  the  real  equity  of  the  case.    If,  how- 
ever, such  custom  have  generally  prevailed  in  a  State — ^have  been 
authorised  by  judicial  decisions,  and  property  be  involved  in  its 
continuance,  it  ought  not  rashly  to  be  shaken.    In  this  State,  I  ap- 
prehend, such  custom  as  here  contended  for,  has  not  generally  pre- 
vailed.    There  have  been  no  leading  decisions  in  the  Courts  of  law 
on  the  point.     The  matter,  therefore,  lies  open  to  investigation.  It 
is  said  if  a  man  sign  his  name  blank  on  a  note,  which  he  transfers, 
the  endorsee  may  fill  it  up  with  a  power,  or  a  general  endorsement, 
for  -value  received  ^  and  from  the  nature  of  the  transaction,  the  en- 
dorser shall  be  bound,  and  that  he  shall  never  controvert  the  right, 
notwithstanding  any  agreement  made  at  the  time  of  the  transfer. 
We  lay  aside  custom,  and  go  on  the  footing  of  common  justice  be- 
tween parties.     A.  sellsia  note  to  B.,  and  to  enable  B.  to  recover  of 
the  maker,  endorses  his  name  blank  on  the  note.    At  the  same  time 
it  is  fairly  agreed,  that  B..  shall  risk  the  ability  of  the  maker  of  the 
note,  and  shall,  on  his  failure,  have  no  demand  on  A.     In  this  case, 
A.  is  in  common  justice  and  honesty,  under  no  obligation  to  B.  on 
failure  of  the  maker.    Nay,  B.  cannot,  with  a  good  conscience,  de- 
mand any  thing  of  A.     The  endorsement,  thongh  filled  up  by  the 
endorsee,  may  be,  prima  faciei  evidence  of  an  obligation  on  the 
endorser,  but  it  is  only  prima  facie  evidence,  and  injustice,  should 
be  allowed  to  be  controverted.     What  ought  to  be  decisive  in  thi$ 
case,  is,  that  if  the  endorser  make  use  of  the  endorsement  contrary  t 

to  agreement,  to  the  damage  of  the  endorser,  he  is  answerable  in 
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damages.  This  has  been  clearly  decided  in  Gieat  Britain,  where 
the  negociation  of  notes  is  carried  to  its  greatest  length.  This  was 
the  great  point  decided  in  Moses  vs.  Macpherlan. — 2  Bur.  1005. 
1  Blac.  219.  Moses  endorsed  f#ur  notes  to  Macpherlan,  under  a 
special  agreement,  (in  a  separate  memorandum)  that  Macpherlan 
should  indemnify  him  against  all  the  consequences  of  such  endorse* 
menL  Macpherlan  brought  his  actions,  on  the  several  endorse- 
ments, against  Moses  before  an  inferior  Court.  The  Court  refused 
to  hear  the  evidence  of  the  agreement,  and  gave  judgment  against 
Moses,  who,  thereupon,  brought  his  action  against  Macpherlan  to 
recover  back  the  money  so  unjustly  recovered.  And  it  was  sol- 
emnly determined  that  an  action  would  lie.  This  is  to  say,  the  en* 
dorser  is  in  such  case  holden,  and  is  not  holden.  The  evidence 
which  could  not  be  admitted,  to  save  him  from  an  unjust  payment, 
could  be  admitted  and  thought  amply  sufficient,  in  another  action, 
t«  recover  back  the  identical  money.  However,  it  was  observed 
by  Lord  Mansfield,  in  that  action,  that  the  inferior  Court  did  right 
in  not  going  into  the  collateral  agreement,  otherwise  they  might 
have  gone  into  matters,  which  exceeded  their  jurisdiction.  This 
reason  seems  to  imply,  that  a  superior  Court  might  and  would  have 
gone  into  the  whole  matter. 

Let  us  now  consider  the  nature  of  the  transaction,  as  it  stands 
between  the  original  endorser  and  the  subsequent  endorsee.  And 
in  considering  tliis  point,  I  shall  not  feel  myself  bound  by  foreign 
precedents,  but  by  the  principles  of  common  law,  which  are,  the 
principles  of  common  justice,  as  they  apply  to  the  general  circum- 
stances and  situation  of  this  State. 

In  Great  Britain,  they  consider  the  endorsee  as  giving  credit,  as 
much  to  every  prior,  as  to  his  immediate  endorser.  This,  it  is 
said,  is  established  by  the  course  of  tra^e,  and  is  for  the  benefit  of 
commerce.  This  is  at  least  problematical.  But  as  this  State  is  not, 
and  from  its  local  situation  cannot  be  greatly  commercial,  this  may 
be  lai4  out  of  the  question.  The  case  will  then  stand  thus :— A. 
sells  a  note  to  B.  at  the  risk  of  the  purchaser,  and  endorses  it  blank. 
In  this  case  it  is  unconscionable  in  B.  on  the  failure  of  the  maker 
of  the  note,  to  demand  the  money  of  A.  But  B.  has  sold  the  same 
note,  still  endorsed  blank  to  C,  The  question  is,  whether  B.  can 
give  a  greater  right  than  he  had  himself.    A's  name  is  on  the  note  5 
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this  may  prove  that  B.,  the  possessor^  has  a  right  to  use,  or  sell,  and    Rutland^ 
nodung  more,  independent  of  the  custom.     C.  contracts  with  B. —     ^179"'^* 
to  B.  he  ought  to  look  for  the  right  which  he  purchases,  whether  it  >^rN,,.^*^. 
be  a  right  against  the  maker  only,  or  whether  A.  is  to  warrant  in     Riiodes, 
case  the  maker ^  shall  fail.    If  B.  deceive  C,  he  alone  shall  be  an-     Kuley. 
swerable.     The  fraud  of  B.  ought  not  to  injure  A.     Let  each  trust 
where  he  contracts.     Caveat  emptor  may  with  great  justice  be  ap- 
plied in  this  case.     The  same  hard,  technical  reasoning  has  prevail- 
ed, in  some  laws  against  the  makers  of  a  negociable  note  in  the 
hands  of  an  endorser,  where  a  payment  not  minuted  on  the  note, 
has  been  made  before  the  transfer.     But  in  some  of  the  neighbour- 
ing States,  the  same  principles  of  common  justice,  which  I  now  go 
upon,  have  prevailed  in  this  point.     The  Courts  have  made  it  a 
rule  to  allow  all  payments  6071a  Jide  made  before  the  transfer,  or 
jatfaer,  before  notice,  and  the  endorsee  must  look  to  the  endorser 
§ar  so  much. 

This  differs  only  in  name :  the  reasons  go  the  whole  length  of 
the  pi^esent  case.     The  evidence  ought  to  be  admitted. 

As  to  the  other  point,  of  a  long  time  having  elapsed,  without  no- 
tice given  to  the  endorser,  it  is  on  the  part  of  the  plaintiff  to  prove 
due  diligence^  and  reasonable  notice  of  failure,  it  is  not  in  the 
present  question. 

Verdict  for  the  defendant. 
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^'itsT'***^'  Jacob  ex  dcm.    Paine  and  Morris  m*  Smeait. 

Grants  of  land  io  thii  State  by  the  Governor  of  NeW'Hampshire,  while  this  terri* 
tory  was  within  that  Province,  are  io  their  construction  and  operation  Royal 
Grants,  and  on  a  surrender  of  such  Grant,  the  King  was  in  of  his  former  right, 
and  might,  at  his  pleasure,  Grant  the  same  lands  again,  and  such  second  Grant 
would  be  valid. 

A  surrender  of  a  Nsw^Hampshire  Charter  to  the  Governor  of  New  York,  after 
this  terrilory  was  annexed  to  that  Province,  enabled  him  to  re^grant  the  same 
lands,  and  such  Grant  made  io  confirmation  of  the  Right  under  the  New  Hamp- 
shire Charter  is  valid. 

Such  surrender  may  be  proved  by  parol.  The  retital  in  such  confirmation,  of  a 
surrender  of  the  New*  Hampshire  Charter,  is  prima  fade  evidence  of  such  sur- 
render. A  long  acquieiicence  of  the  New -Hampshire  propi  ietors  under  the 
confirmation  Grant,  will  be  construed  a  waiver  ot  tlie  Grant  under  New* Hamp- 
shire and  a  confirmation  of  the  Grant  under  New-York. 

£JECTM£NT  for  lands  in  Windsor. 

Plea — The  General  Issue. 

On  trial  the  plaintiff  gave  in  evidence  an  office  copy  of  a  Charter 
under  New-Hampshire,  of  the  township  of  Windsor,  in  which  Sim- 
eon Chamberlain  was  as  a  grantee,  a  deed  from  Chamberlam  to  J. 
Willard,  dated  My  l6di,  1761— from  Willard  to  Israel  Curtis,  3d 
October,  1767 — ^from  Curtis  to  William  Smead,  1st  May,  1770 — 
a  power  of  attorney,  Dec.  30th,  1771,  from  William  Smead  and 
others,  proprietors  under  the  New-Hampshire  Grant,  to  N.  Stone, 
for  the  purpose  of  authorising  hini^to  procure  from  the  Governor  of 
New-York,  a  confirmation  of  their  claims  in  Windsor,  either  in  their 
names,  in  the  name  of  Stone,  or  in  the  name  of  any  other  person  or  * 
persons  as  he  should  think  proper. 

The  N.  Y.  Charter  reciting  that  the  N.  H.  Charter  was  surren- 
dered, &c.  was  dated  the  ^8th  March,  1772,  to  N.  Stone  and  twen- 
ty-<»ne  other  persons,  a  release  from  the  other  grantees  to  Stone,  da- 
ted the  31st  March,  1772,  a  deed  from  Stone  to  Henry  Cruger, 
April,  1772,  of  three  thousand  acres  of  land  in  Windsor,  which  was 
sold  by  ^agreement  of  the  NeW'Hampshire  proprietors  to  defray  the 
expenses  of  the  New- York  Grant.  The  will  of  Henry  Cruger, 
who  is  since  dead,  dated  June  1 1,  1799,  executed  in  due  form,  in 
which,  his  executors  are  empowered  to  sell  all,  or  any  part  of  his 
lands  in  America,  in  fee.  This  will  had  been  proved  in  England, 
where  the  testator  died,  and  was  recorded  in  Windsor,  Nov.  7, 1787- 
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A  deed  from  two  of  the  executors  to  the  lessors  of  the  plaintiff,  da-    Windsor, 

September, 
ted  23d  April,  1787,  acknowledged  and  recorded.  I79i. 

The  land  demanded  is  one  hundred  acres,  parcel  of  the  three  v^r-v^^^ 

dioasand.     A  receipt  from  W.  Smead  to  N.  Stone,  for  a  deed  given    PMrf^and 

to  himself  and  a  third  person,  of  his,  W.  Smead's  proportion  of  land        vs. 

in  Windsor,  under  the  New-York  Grant     It  was  objected  by  the      " 

defendant's  counsel,  that  the  receipt  was  not  proper  evidence  to 

prove  a  conveyance. 

By  the  Court.  It  is  not  designed  to  prove  a  conveyance  from 
W.  Smead.  Grantees  under  a  former  Charter  might  surrender  to 
the  King,  without  deed,  and  may  be  bound  by  acceptance  of,  and 

acquiescence  under  a  second  Grant,  without^  deed.     The  receipt 

may  be  evidence  of  such  acceptance  and  acquiescence. 

Several  witnesses  proved,  that  there  was  a  general  acceptance 
and  acquiescence  in  the  New-York  Grant,  and  by  W.  Smead  in 
particular.  It  did  not  appear  that  W.  Smead,  who  is  since  dead, 
did,  in  his  life-time,  make  claim  to  the  lot  in  question,  which  was 
divided  to  the  Chamberlain  rigbt  under  New-Hampshire.  The 
defendant  claims,  as  heir  to  W.  Smead,  and  has  taken  possession 
since  his  death. 

It  was  conceded,  that  the  defendant  is  son  and  heir  to  W»  Smead. 
No  evidence  was  produced  on  the  part  of  the  defendant. ' 

Chipm AN,  Ch.  J.  The  right  now  in  question,  as  far  as  relates  to 
the  operation  of  the  Charters,  must  be  determined  agreeably  to  the 
law  then  in  force,  which  was  the  common  law  of  England.  . 

The  Governor  of  New-Hampshire,  while  this  territory  was  under 
that  jurisdiction,  and  after  the  transfer  to  New-York,  the  Governor 
of  that  province  had  a  power  to  grant  such  lands,  as  were  then  in 
the  right  of  the  King.  These  grants  were  not  made  in  the  person- 
al or  even  jurisdictional  right  of  the  Governors,  but  by  royal  author- 
ity, given  for  that  purpose ;  and  they  are  to  be  considered,  in  their 
construction  and  operation,  as  royal  grants.  The  King'  was,  in 
view  of  the  law,  the  ultimate  owner  of  all  the  lands  within  his  do- 
minions, and  had  the  reversion  in  himself.  An  estate  in  fee,  the 
highest  right  which  a  subject  could  have  to  lands,  was  said  to  be 
derived  out  of  the  King's  right,  and  to  be  subordinate  to  that  right* 

Agreeably  to  this  doctrine,  a  surrender  might  be  made  to  the 

S 
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Wimnr^    King,  of  a  former  grant.    On  a  surrender^  the  King  was  m  of  bis 

1791.    '   former  right,  and  might  grant  again  as  he  pleased. 
^^^v^^      The  plsuntlff,  in  this  case  relies,  that  the  New-Hampshire  Char- 

^McT  *"^   ^®'*  ^^  ^^®  ^^^'^  ®^  Windsor,  was  surrendered  into  the  hands  of  the 

vi        Governor  of  New- York  for  the  Crown  5  and  that  the  letters  patent 

issued  in  consequence,  by  that  Governor,  acting  for  the  Crown,  and 

intended  to  operate  by  way  of  confirmation  to  the  claimants  undcff 

Reformer  grant,  ^^re  good  and  valid. 

The  act  itself,  by  which  the  surrender  was  made,  is  not  produ- 
ced. The  proof  of  a  surrender  of  the  New-Hampshire  Grant,  ari- 
ses from  the  power  given  to  Stone,  the  agent,  from  the  recital  con- 
tained in  the  letters  patent  of  New-York,  which  we  think  is  good 
ground  of  presumption,  and,  indeed,  jmrnayacte  evidence  of  a  sur- 
render. And  from  the  acceptance  and  long  acquiescence  of  the 
New-Hampshire  proprietors,  under  this  grant,  it  should  seem,  that 
the  acceptance  and  acquiescence  alone,  which  must  have  invdved 
almost  the  whole  property  of  the  land  in  town,  would  be  construed 
a  waiver  of  the  former  grant,  and  a  confirmation  of  the  latter. 

It  may  be  further  observed,  the  original  Charter  of  New-Hamp- 
shire has  not  been  produced,  and  it  is  agreed,  that  it  was  lodged  ill 
the  office  of  the  Secretary  of  the  Province  of  New-York,  previous 
to  bsuing  these  letters  patent,  and  that  it  remained  in  that  office. 

Thie  defendant  in  this  action  stands  in  the  place  of  his  father, 
William  Smead,  who  claimed  the  premises  under  the  grant  of  New- 
Hampshire,  was  a  proprietor  of  several  rights,  or  shares,  and  was 
one  of  those  who  executed  the  power  to  Stone,  to  procure  a  confir- 
mation from  the  Governor  of  New- York.  It  is  in  evidence,  that 
W.  Smead  accepted  from  Stone,  a  title  to  lands  in  Windsor,  to  him- 
self and  vendees,  in  full  for  his  claim  under  the  former  grants,  in 
part,  for  the  same  lands  which  he  formerly  claimed,  and  in  part  for 
other  lands,  the  benefit  of  which  he  enjoyed  and  left  to  his  heirs  ; 
for  it  will  be  observed  that  under  the  New- York  Grant,  the  whole 
property  was  vested  in  Stone,  in  trust,  that  he  might  convey  to  eve- 
ry one,  according  to  his  right,  and  that  the  division,  which  was  made 
under  the  New-Hampshire  title,  was  not  then  taken  to  have  any  le- 
gal efficacy,  but  served  only  for  description.  Had  the  question 
arisen  between  a  New- York  claimant  and  a  claimant  under  New- 
Hampshire,  who  had  disagreed  to  these  proceedings,  and  refused 
any  benefit  under  the  second  grant,  it  might  have  had  another  con- 
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^deration ;  at  least,  it  would  have  stood  in  a  more  favourable  light.    Windior, 


Paioe  and 
Morris 

va. 
Sme«d. 


The  Governor  of  New-York,  and  the  authority  of  that  Province,  ^^^^mx^^' 
were  guilty  of  the  highest  oppression  and  injustice  toward  the  New- 
Hampshire  grantees.  They  held  the  titles  derived  through  the 
Governor  of  New-Hampshire  to  be  void.  They  were  able  to  en- 
force this  opinion  by  violent  laws  and  by  the  arbitrary  decisions  of 
their  Courts.  In  consequence  of  these  measures,  they  extorted 
large  sums  of  money  from  the  New-Hampshire  grantees  and  set- 
tlers, for  what  they  called  a  confirmation.  This  was  practised  up- 
on the  proprietors  of  Windsor.  It  is  insisted  that  the  injustice  of  the 
demand  ought  to  invalidate  the  New- York  Grant.  It  is  wholly  a 
new  doctrine,  that  the  greatness,  or,  if  you  will,  the  enormity  of  the 
consideration  given,  should  invalidate  a  grant.  If  it  be  not  a  legal 
reason,  it  is,  certainly,  a  favourable  argument  for  the  grantees,  in 
support  of  their  grant. 

Verdict  for  the  plaintiff. 


Xing  Administrator  of  Inovrsoll  v«.  Van  Gildxr. 

A  judgmeot  rendered  by  a  Justice  of  the  Peace  in  aootber  State,  cannot  be  au- 
thenticated in  the  aiode  prescribed  by  the  Act  of  Congress ;  a  Justice  of  the 
Pcftce,  as  such,  haviog  neither  a  clerk,  nor  seal  of  his  Court.  If  or  is  any  oth* 
er  proof  of  the  record  required,  titan  the  certificate  of  the  Justice. 

Secli  jodgmeot  is  considered  as  a  foreign  judgneot,  is,  jrtima  faeU  evidence  of  the 
debt ;  but  the  defendant  may  icpeach  it,  by  shewing  that  it  was  ii  regularly 
or  Qiuaatly  obtained. 

THIS  was  an  action  of  oisump^ity  on  a  judgment  recovered  by  CkUiendin, 

January 

IngersoU,  in  his  life-time,  against  the  defendant,  before  a  Justice  of      1797.  ' 
the  Peace  in  the  County  of  Berkshire,  in  Massachusetts,  for  the 
sum  of  ^11,  128.  Sd.    There  had  been  no  appearance  of  the  de- 
fendant, and  judgment  was  rendered  on  default,  after  an  adjourn- 


Plea — Non  Assumpsit. 

In  support  of  the  action,  the  plaintiff s  counsel  offered  in  evi- 
dence, a  copy  of  the  judgment,  certified  by  the  Justice,  before  whom 
tbe  judgment  had  been  recovered. 
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Chitundtny       Harrington,  for  the  defendant,  objected  to  the  evidence,  for  tlmt. 
I7fr'^'     ^^^  paper  offered  was  no  otherwise  authenticated,  than  by  the  sig- 
•^-^v^-^  nature  of  D.  Justice  of  the  Peace — was  not  under  seal — ^that  the 
Ing.Tsoii     Court  could  not  know  D.  to  be  a  Justice  of  the  Peace.     To  prove 
Van  Gilder  that  D.  was  a  Justice  of  the  Peace,  there  should  have  been  a  certifi- 
cate of  the  Governor  of  the  State  of  Massachusetts. 

D,  Chipmany  for  the  plaintiff.  Records  of  judgments,  render- 
ed by  Justices  of  the  Peace,  in  the  other  States  of  the  Union,  certi- 
fied by  the  Justice  who  rendered  the  judgment,  have  ever  been  ad- 
mitted by  this  Court,  without  any  other  certificate  or  proof  what- 
ever. It  has  become  a  settled  practice,  and  as  no  inconvenience 
has  resulted  from  it,  it  ought  not  to  be  shaken. 

Depositions,  and  the  acknowledgements  of  deeds,  have  in  like 
manner,  been  admitted,  without  any  other  certificate  or  proof,  than 
the  certificate  of  the  magistrate  taking  them,  and  as  the  certificate  of 
the  magistrate  has,  in  reason,  the  same  weight  in  all  these  cases — 
the  analogy  of  the  law  is  preserved.  It  cannot  be  said  that  the  act 
of  Congress,  providing  for  the  authentication  of  Records,  &c.  em- 
braces this  case,  a  Justice  of  the  Peace  having  no  clerk  or  seal  of  his 
Court.  There  is  no  reason,  therefore,  why  a  practice,  previously 
settled,  should  be  disturbed  by  that  act. 

Hall,  J.     This  case  is  not  affected  by  the  act  of  Congress.  The 
'      certificate  of  the  Justice,  in  such  case  has  always  been  considered, 
prima  facicy  good  5  the  copy  of  the  record  ought  to  be  admitted. 

\yooDBAiDGE,  J.  I  am  of  opinion,  that  the  copy  of  the  record 
offered,  ought  not  to  be  admitted.  The  Court  know  nothing  of  the 
appointment  of  Justices  of  the  Peace  in  other  States,  or  of  their  ju- 
risdiction. It  would  be  unsafe  to  admit  such  copy,  from  one  sub- 
scribing himself  a  Justice  of  the  Peace,  in  another  State,  unless  ac- 
companied ^ith  some  publick  and  authentick  proof  of  his  appouit- 
raent  and  authority.  ^ 

Chipaian,  Ch  J.  The  act  of  Congress  has  nothing  to  do  with 
the  case  before  us.  In  cases  to  which  that  act  extends,  I  consider 
that  we  are  bound  to  admit  copies  authenticated  in  the  mode  therein 
prescribed,  and  to  allow  the  judgments  their  full  effect,  yet,  they 
may  be  admitted  on  other  proof  of  their  authenticity ;  but,  unless 
the  record  be  authemicated  agreeably  to  that  act,  the  judgment  will 
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be  conndered  as  having  the  effect  of  a  foreign  judgment  only.    I  CAt^enden, 
have  doubts  whether  we  ought  to  admit  this  copy  of  record,  on  the      1797. 
certificate  of  the  Justice  only ;  they  have,  however,  been  so  admit-  v^-s/-^^-^ 
ted;  the  taking^of  depositions  and  the  acknowledgements  of  deeds    '°se«wll 
have  ever  been  proved  by  such  certificate.     To  require  that  the  au-  VanGildrr. 
thority  of  Justices  of  the  Peace,  in  other  States,  should  be  proved 
by  the  certificate  of  the  Governor,  under  the  seal  of  the  State,  would 
in  all  matters  of  small  value,  be  equivalent  to  a  denial  of  justice,  by 
reason  of  the  expense  of  obtaining  such  proof.     I  am,  therefore,  at 
present,  inclined  to  admit  the  copy  of  record. 

The  counsel  for  the  defendant  then  took  another  exception  to  the 
record,  that  it  does  not  appear  that  any  legal  service  was  made  on 
the  defendant.  It  appears  by  the  record  itself,  that  the  defendant 
was  an  inhabitant  of  this  State,  at  the  time  the  suit  was  commenced, 
and  consequently  was  not  within  the  jurisdiction  of  the  Justice.  It 
is,  indeed,  stated  in  the  record,  that  the  defendant  was  summoned  to 
answer,  &qi  but  as  the  service  could  not  have  been  personal,  and 
as  it  does  not  appear  in  what  manner  the  process  was  served,  no 
presumption  can  be  received  to  support  it :  The  record  ought  there- 
fore, for  this  reason,  to  be  excluded. 

Z>.  CMpmanj  for  plaintiff.  The  copy  which  we  offer,  is  not  a 
copy  of  the  writ  and  service  merely,  but  a  copy  of  the  judgment  in 
the  usual  form ;  in  the  same  form  in  which  judgments  are  entered 
in  the  higher  Courts.  We  conceive  it  therefore  to  be  prima  facie 
evidence  of  the  regularity  of  the  judgment,  and  of  the  justice  of  the 
demand. 

Chiphan,  Ch.  J.  Although  the  defendant  was  an  inhabitant  of 
this  State,  at  the  time  the  suit  was  commenced,  it  does  not  render  it 
impossible  that  the  process  was  served  on  him  personally,  in  the 
State  of  Massachusetts  ^  and  as  the  record  appears  regular  on  the 
face  of  it,  the  exception  cannot  prevail. 

The  cause  was  then  argued  to  the  Jury,  by  D.  Chipman,  for  the 
plaintiff,  and  Harrington  and  House  for  the  defendant. 

Chipman,  Ch.  J.,  in  his  charge  to  the  Jury,  observed.  That  the 
case  and  the  law  had  been  fairly  stated  to  the  Jury. — That  the  re- 
cord was,  primti  facie^  evidence  of  a  debt— that  the  law  implied 
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ChiUeKden^  a  promise  to  pay  it ;  but  that  considered  as  a  foreign  judgment  on 
^  ngV^*    default,  defendant  might  Impeach  it,  by  shewing  that  it  was  irregu- 

v^orv^    larly  or  unjustly  obtained.     1  Doug.  Walker  et  al.  vs.  Witter. 
^'^^vt!^         It  was  objected  on  the  part  of  the  defendant,  that  such  judgment 

VanOilder*  might,  on  a  mere  groundless  pretence,  at  anytime  be  obtained 
abroad  against  citizens  of  this  State,  and  that  it  would  not  be  possi- 
ble to  impeach  it,  as  it  could  be  dune  only  by  proving  a  negative. 
But  this  is  incorrect ;  it  would  l>e  in  the  power  of  the  defendant 
in  such  case,  to  produce  evidence  which  would  raise  a  presumption 
that  the  plaintiff's  demand  was  groundless,  which  would  put  the 
plaintiff  to  prove  his  demand,  de  novoy  and  the  trial  would  then  be 
had,  and  the  case  decided  as  though  no  judgment  had  been  previous- 
ly rendered.  The  defendant  has  in  this  case  attempted  no  such 
defence. 

Verdict  for  the  plaintiff. 


Smith  vb,  Joinsb  and  Moons* 

A  Sheriff  or  other  officer  has  no  legal  authority  to  command  assixtanee  to  keep  a 

pri«ODer,  trantenly  and  from  mere  caprice. 
The  acts  of  a  Deputy  Sheriff,  are,  in  law,  the  acts  of  the  Sheiiff ;  and  he  alone 

can  sue  or  be  sued  for  any  ttiing  done  in  the  execution  of  his  office. 

Chiitenden,       THIS  was  an  action  on  the  case.    The  declavation  stated,  in 
*'"i7oV^'     substance,  that  the  plaintiff,  as  Sheriff's  Deputy,  at  ,  in  the 

County  of  Chittenden,  on  the  6th  day  of  Nov.  1792,  arrested  one 
B.  on  sundry  executions,  &c.  and  then  and  there  required  the  de- 
fendants to  keep  the  said  B.  f9r  the  space  of  twenty-four  hours. — 
That  the  defendants  neglected  to  keep  the  said  B.,  and  suffered  him 
to.escape. — ^That  suits  had  been  brought  against  him  for  the  escape 
of  the  said  B.,  and  he  had  been  compelled  to  pay,  &c. 
Plea— iVb<  gmU^f. 

D.  Ckipnum  and  Fa^fy  for  the  plaintiff,  produced  in  evidence 
the  deposition  of  Charles  Dewey y  who  swore  that  on  the  6th  day  of 
November,  1792,  at ,  plaintiff  arrested  the  said  B.  on  seve- 
ral executions,  one  of  which,  was  in  favour  of  John  Carpenter,  and 
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delivered  B.  to  the  defendants^  to  keep  until  ten  o'clock  the  next  Ckuunden^ 

mornings  and  went  aviraj.~That  after  plaintiff  had  gone,  the  de-    ''*,7gY''' 

feodants  and  B.  went  to  their  several  homes* — That  the  defendants   y.j0^\^K^ 

paid  no  legard  to  their  obligation  to  keep  B«j  nor  was  B.  deliver^      ^'"'^^ 

•r  surrendered  to  the  plaintiff.  Joiner  and 

Moore. 

I^cty,  then  offered  in  evidence  the  execution  in  favotir  of  Carpen« 
ter  i^ainst  B. 

MiUeTj  for  defendant,  objected  to  the  evidence  on  the  ground 
diat  plaintiff  must  first  shew  that  he  was  a  legal  Deputy  Sheriff,  and 
that  he  had  returned  the  writ. 

By  Uke  Court,  4t  is  necessary  for  the  plaintiff  to  shew  that  he 
was  a  legal  Sheriff's  Deputy,  by  producing  his  warrant  from  the 
Sheriff  of  the  County ;  but  it  is  not  necessary  to  shew  that  he  had 
returned  the  writ. 

Fatfy  for  plaintiff,  stated  that  on  a  former  trial  of  this  cause,  the 
defendant's  counsel  conceded  that  the  plaintiff  was  l^al  Sheriff's 
Depaty^-4hat  the  present  exception,  therefore,  operated  a  surprise.  . 

On  an  intimation  from  the  Court  th^t  the  cause  would  be  comin- 
ued,  tiie  defendant's  counsel  waived  their  objection. 

The  execution  in  favour  of  Carpenter  was  then  read» — It  was  for 
the  sum  of  ^13,  2«.  3d. 

Stanton  being  called  as  a  witness  by  plaintiff,  testified  that 
the  plaintiff  had  paid  a  part  of  the  amount  of  the  execution  to 
hifli  as  Carpenter's  attorney,  and  said  that  he  would  retain  the  re. 
mainder  on  accdbnt  of  a  debt  due  from  Carpenter  to  him.  On  be- 
ing cross  examined,  he  said,  that  plaintiff  told  him,  that  he  had  col- 
lected the  whole  amount  of  the  execution  of  B.,  but  nothing  was  said 

respecting  his  lees,  and  that  B.  had  long  since  absconded. 

• 

Chipman,  Ch.  J.,  charged  the  Jury  as  follows : — This  is  a  ques- 
tion of  strict  right. — The  defendants  received  no  consideration  for 
keeping  the  prisoner,  nor  did  they  enter  into  any  special  agreement 
to  keep  him.  An  officer  has  a  right  to  command  assistance,  when 
necessary,  to  the  execution  of  the  duties  of  his  office ;  but  as  has 
been  well  observed,  net  wantonly,  nor  for  his  own  private  conven- 
ience. * 
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ChUUndettf      It  does  not  appear,  in  this  case,  why  the  pluntiff  required  the  dta^ 
^iiSiJ*    fendants  15  keep  the  prisoner ;  but  it  must  be  taken  to  have  been 
necessary  and  proper  as  nothing  appears  to  the  contrary.    It  ap- 
pears in  evidence,  that  the  plaintiff  directed  the  defendant»to  keep 
Jmoer  and  ^^  prisoner  until  the  next  morning,  and  went  away. — That  soon 
after,  the  defendants  and  the  prisoner  went,  each  to  his  own  home ; 
•  and  that  afterwards  the  plaintiff  collected  of  B.  the  amount  of  the 
execution  in  favour  of  Carpenter,  the  only  execution  which  has 
been  produced  in  evidence.     It  does  not  appear,  that  the  plaintiff 
ever  returned,  to  seek  after  the  prisoner,  or  to  receive  him  of  the 
defendants. 

Were  there  nothing  more  in  the  case,  I  should  think  that  the  plain- 
tiff was  not  entitlecLto  recover.  It  does  not  appear  jlhat  he  resort- 
ed to  the  defendaire  at  the  time,  to  receive  the  prisoner,  or  demand 
satisfaction ;  but  rather  that  he  proceeded  to  execute  his  writ,  and 
coUected  his  money  of  B. 

But  there  is  something  further  ;-*the  acts  of  a  Sheriff^s  Deputy, 
af&yinlaw,  the  acts  of  the  Sheriff;  and  he  alone  can  sue  or  be  sued, 
'  for  any  matter  relating  to  the  execution  of  the  duties  of  his  office 
merely :  the  Deputy  may  sue,  or  be  sued,  as  a  private  individual, 
for  personal  torts,  which  may  have  been  committed,  while  in  the 
execution  of  the  duties  of  his  office :  in  such  case,  he  need  not  name 
himself,  or  be  named  Sheriff's  Deputy.  It  has  been  objected  that 
the  Deputy  is  answerable  to  the  Sheriff,  who  might  refuse  to  prose- 
cute in  his  own  name;  but,  if  in  such  case,  the  Sheriff  should  refuse 
to  prosecute,  or  suffer  the  Deputy  to  prosecute  in  his  name,  I  appre- 
hend it  would  be  a  sufficient  excuse  as  between  hin^  and  the  Sheriff. 

As  this  matter  is  apparent  on  the  face  of  the  declaration,  it  should 
have  been  taken  advantage  of  by  demurrer,  but  is  fatal  upder  the 
general  issue. 

Verdict  for  the  defendants^ 
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Campbell  vs.  Hyde.  •'*"J27' 


1797 


The  ondifjoa  of  a  bond,  that  H  shall  wHhid  five  mootht  from  date,  establish  B. 
ie  posKssioD  of  the  laad  described,  will  admit  of  difiereot  coDstruetioni,  and 
■laj  be  explained  by  parol  proof. 

fivideoce  of  a  p«ribnnaiice  of  the  cooditioa,  will  oot  support  a  plea  of  accord  attd 
satiifactioii. 

Gceat  lalitadeifl,  ia  oiaoj  cases  allovH,  in  the  admissioo  of  evideooe,  ander  tb* 
fencral  iasoe ;  bat  io  cases  of  special  pleading,  the  parties  are  strictly  confined 
to  the  fiKta  pot  in  issue. — Therefore,  if  plaintiff  traverse  a  plea  in  bar.  be  can- 
not give  in  evidence,  matter  in  avoidance  of  the  plea,  and  can  avail  bimself^f 
such  matter,  bj  a  replication  only* 

THIS  was  an  action  of  debt  on  a  bond  with  the  following  condi- 
tion : — ^  Whereas  the  said  Hyde  has  sold  and  conveyed  to  the  said 
CampbeU^  the  Right  of  D,  Hoyt,  in  the  two  Heroes,  if  the  said 
Byde,  sfadl  within  five  months  from  date,  put  and  establish  the  said 
Campbell,  in  possession  of  said  Right,  the  said  bond  to  be  void,&c." 

The  defendant  pleaded  in  bar,  that  after  making  the  said  writing 
obligatory,  to  wit,  on  — — ,  it  was  agreed,  by  and  between  the 
said  Campbell  and  the  said  Hyde,  that  A.  Gordon,  collector  of  a 
certain  proprietors'  tax,  having  sold  said  Right  to  said  Hyde,  at  pub- 
Kck  vendue,  and  not  having  made  any  deed  thereof  to  said  Hyde, 
be,  the  said  Hyde,  should  draw  an  order  on  the  said  Gordon,  to 
make  a'  deed  of  the  same  itight,  to  the  said  Campbell,  and  if  the 
said  Gordon  should  make  a  deed  thereof,  accordingly,*the  said 
Campbell  should  accept  it,  in  full  satisfaction  of  said  bond  and  con- 
ditioD — that  said  Hyde,  accordingly  drew  an  order  on  said  Gordon, 
who  executed  and  delivered  to  said  Campbell  a  deed  of  said  Right, 
which  he  accepted  in  full  satisfaction  of  said  bond,  which  plea  was 
traversed  by  the  plaintiff. 

On  a  trial  by  Jury,  the  defendant  to  prove  said  isftue  on  his  pait, 
produced  the  following  evidence: 

£.  Allen,  proprietor's  clerk  of  the  two  Heroes^  testified,  that 
sometime  after  the  date  of  said  bond,  Campbell  came  to  his  house, 
and  inquired  whether  Hyde  had  bid  off  the  Right  of  D.  Hoy  t  in  the 
two  Heroes — ^that  he  informed  Campbell  that  he  had.  Campbell 
tken  said  that  he  had  bought  the  Right  of  Hyde,  and  had  agreed  to 
take  a  deed  of  Gordon^  the  collector,  that  Hyde  was  poor,  but  Gor> 
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CAiiicnden,  don  had  bottom,    Campbell  afterwards  told  the  witnen,  that  he 

^7m"'    had  taken  a  deed  of  Gordon. 
v.^v^      Smith  testified^  that  Campbell  told  him,  he  had  taken  a  deed  of 

Campbell    ^y^^  ^^^^  jy^^  GordoD. — The  witiiess  told  Campbell  that  it  was  a 

Hyde.  collector's  deed,  and  if  the  title  should  fail,  perhaps  he  would  recov- 
er of  Gordon  no  more  than  the  consideration  of  the  deed^  which  was 
a  small  sum. — Campbell  replied,  if  that  be  the  case,  I  will  keep  my 
bond  against  Hyde ;  if  I  am  not  safe  one  way,  I  will  be  another. 

Gordon  testified,  that  afler  he  had  sold  the  Right  of  D.  Ho3rt  to 
Hyde,  at  vendue,  which  he  did  as  proprietor's  collector,  and  after 
the  time  of  redemption  had  expired,  Campbell  brought  him  an  order 
from  Hyde,  to  convey  the  Right  to  him,  Campbell. — That  he  exe- 
cuted and  delivered  the  deed  accordingly. — That  he  never  saw  the 
bond,  but  at  the  time  he  gave  the  deed. — There  was  some  conver- 
sation about  the  bond — ^he  understood  that  Campbell  was  to  give  up 
the  bond. — Hyde  afteni^ards  called  on  him,  and  inquired  if  Camp- 
bell had  left  the  bond  to  be  given  up — he  informed  him  that  he  had 
not. 

J.  Hyde,  jr.  testified  that  he  had  a  knowledge  of  the  bai^ain 
between  his  father  and  Campbell. — That  in  the  year  1793,  he  had 
been  to  survey  a  piece  of  land  for  Campbell.— That  on  his  return, 
Campbell  set  him  across  a  bay  of  the  Lake  in  a  canoe — while  on 
the  water,  he  had  a  conversation  with  Campbell  respecting  the 
bond.-«>Campbell  said  the  business  was  settled  as  it  respected  his 
father,  and  the  bond  ought  to  be  given  up ;  but  that  he  still  held  it, 
as  he  supposed  it  might  be  of  some  use  to  him  in  a  dispute  between 
him  and  Gordon,  for  which  reason  he  kept  it 

The  plaintiflPs  counsel  then  stated,  that  it  was  agreed  between 
Campbell  and  Hyde,  on  the  purchase  ui  question,  that  said  Right 
should  be  conveyed  by  what  is  called  a  transfer. — That  Gordon, 
the  collector,  should,  by  virtue  of  an  order  for  that  purpose,  give  a 
deed  to  Campbell,  instead  of  Hyde,  the  original  bidder.^ — ^That  the 
order  was  drawn,  and  at  the  same  time  the  bond  was  executed,  for 
the  purpose  of  securing  to  Campbell  a  good  tide  in  that  mode  of 
conveyance,  so  that  tlie  order  was  not  given  in  satisfaction  of  the 
bond,  but  the  bond  was  given  for  the  purpose  of  securing  the  event 
of  the  order  on  Gordon,  and  the  title  to  be  thence  derived.  This 
they  contended  the  words  of  the  condition  would  warrant : — ^^  After 
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said  Hyde  shall  put  &  establbh  the  said  Campbell  in  possession/'&c.  ChiUndm^ 

Go  this  point,  Lathrop  testified  that  he  was  a  witness  to  the    ^^i^l^* 
bond — thai  he  thought  the  order  for  a  transfer,  was  drawn  at  the  y^^\.^^^*^ 
same  time  with  the  bond — ^thoi^ht  that  something  was  said  con*    C^mpMl 
cerning  the  propriety  of  doing  the  business  in  that  way }  but  of  this     Hyde, 
he  could  not  be  positive. 

Lloyd  testified  that  he  was,  with  others,  on  an  arbitration  be- 
tween Campbell  and  Hyde — that  Campbell  brought  forward  the 
bond,  to  be  arbitrated  with  other  matters — that  Hyde  objected,  and 
said  the  title  to  the  Right  bad  never  been  disputed. 

Pearl  testified,  that  after  the  action  of  ejectment  against  Camp- 
bell, for  the  Right  of  D.  Hoyt  had  been  tried,  or  was  on  trial,  he 
heard  Hyde  tell  Campbell  that  his  title  to  the  right  was  good — ^that 
if  it  Vas  not,  he  would  make  it  good.  This  he  said  was  in  conse- 
quence of  its  being  suggested,  that  Hyde  had  received  the  redemp- 
tion money  of  the  original  owner,  by  which  the  sale  had  been  vaca- 
ted before  the  deed  was  given  to  Campbell. 

Comstock  testified,  that  aAer  a  recovery  had  against  Campbell, 
of  the  Right  of  D.  Hoyt,  he,  on  request  of  Campbell,  conversed  with 
Hyde  concerning  a  settlement.  Hyde  said  that  Campbell  had  not 
used  him  well  in  that  business,  and  that  he  ought  not  to  make  him 
any  compensation,  but  that  he  would,  if  witness  would  take  some 
land  in  Hyde  Park  for  that  purpose. 

Campbell,  the  father,  testified  that  he  called  on  Hyde  for  his  son — 
told  him  that  the  title  to  the  Hoyt  Right  was  not  good.  Hyde  said 
be  would  call  on  his  son,  and  make  cuit  a  chain,  as  witness  under- 
stood  it,  by  taking  a  deed  firom  Gordon  to  himself,  and  then  execu- 
ting a  deed  to  hb  son. 

The  counsel  for  plaintifTthen  8tated,'that  the  defendant  before  he 
gave  the  order  en  Gordon,  had  received  the  redemption  for  his  bid 
on  the  Hoyt  Right,  and  given  his  receipt  for  the  same,  while  it  was, 
by  law,  redeemable,  by  which  the  deed  from  Gordon  had  been  de- 
feated ;  consequently,  the  whole  defence  now  set  up  was  fraudulent 
and  ought  not  to  avail  the  defendant,  and  on  this  point  offered  to 
produce  evidence. 

HoutCj  for  defendant,  objected  that  this  was  not  a  point  in  issue. 

By  the  Oowrt*    The  issue  in  this  case  is  taken  on  the  facts  stated 
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CfdUenim,  in  tbe  defendant's  plea  in  bar.    In  replying  to  a  plea  in  bar,  the 

''^97'^^*    plaintiff  may  traverse  tbe  facts,  on  which  the  defendant  relies,  or,  he 

v^FSv"^^  may  confess  the  facts,  and  avoid  them  by  new  matter.    We  have  no 

Campbell    doubt,  that  if  the  plaintiff  had  replied    the    matter  now  sta* 

Hyde,      ted,  it  would,  in  point  of  law«  have  been  a  good  avoidance  of  the 

matter  alleged  in  bar.    In  many  cases,  greater  latitude  is  allowed, 

on  the  general  issue ;  but  when  parties  go  into  special  pleadings, 

the  rule  is  universal,  tliat  they  shall  be  confined  strictly  to  the  facts 

put  in  issue.     The  fact  now  offered  to  be  proved,  is  not  within  the 

issue,  and  ought  not  to  be  admitted. 

The  cause  was  argued  to  the  Jury  by  House  and  Keyea  for  de- 
fendant, and  D.  Chipman  and  Harrington  for  plaintiff. 

Chipman,  Ch.  J.,  after  stating  the  pleadings  and  evidence  to  the 
Jury,  gave  the  following  charge : — ^Thc  only  point  for  you  to  deter* 
mine,  is,  whether  the  order  on  Gordon,  and  the  deed  from  Gordon 
to  Campbell,  were,  by  agreement  between  the  plaintiff  and  defend- 
ant, given  and  received  in  satisfaction  of  the  bond,  or,  in  other  words, 
whether  the  plaintiff  agreed  to  accept  of  that  ^ed,  in  Iie«  of,  and  as 
equivalent  to,  being  |)ut  and  established  in  possession  of  the  Right 
as  therein  stipulated.  We  have  it  in  evidence,  that  the  defendant, 
having  purchased  the  Right  of  land  of  Gordon,  a  collector,  and  hav- 
ing taken  no  deed  of  the  same,  drew  an  order  on  Gordon,  to  convey 
the  Right  to  the  plaintiff.  The  plaintiff  took  the  order  and  obtained 
the  deed  accordingly.  But  the  words  of  the  agreement,  on  which 
^  the  order  was  given,  and  the  precise  time  when  the  agreement  was 

made,  whether  at  the  time  when  the  bond  was  executed,  or  at  a  sub- 
sequent time,  does  not  appear  in  proof.  The  substance  and  intent 
of  the  agreement,  are  to  be  collected  from  the  subsequent  conversa- 
tion of  the  parties  and  the  acknowledgements  of  the  plaintiff  at  dif- 
ferent times.  The  evidence,  though  not  contradictory  in  terms,  yet 
tends  to  different  conclusions.  It  is  your  province  to  weigh  the  ev- 
idence, and  thence  to  ascertain  the  intention  of  the  parties  in  this 
transaction.  It  has  been  well  observed  in  the  argument,  that  could 
we  learn  the  true  meaning  of  the  parties,  from  their  expressions,  in 
the  condition  of  the  bond,  it  would  enable  us,  to  weigh  and  app^y 
the  evidence  with  a  great  degree  of  certainty.  The  operative  words 
in  the  condition  of  the  bond,  are,  ^^  Whereas  the  said  Hyde  has  sold 
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mod  eoDveyed  to  the  said  Campbell^  the  original  Right  of  D.  Hoyt,  ChiUendu^ 
in  die  two  Heroes,  if  the  said  Hyde,  shall  within  five  months  from     ""'IST' 
date,  pot  and  establish  the  said  Campbell  in  possession  of  said  Right,  s^^v^^^ 
then  this  obligation  to  be  void."    This  condition,  with  or  without    Caijpbell 
reference  to  the  order  on  Gordon,  may  receive  different  construe-     Hyde. 
tioDS.     1st.  It  may  be  considered  as  intended  to  bind  the  defendant, 
to  make  oat  a  good  title  in  possession,  within  the  ,time  stipulated^ 
and  the  order  as  given  on  an  after  agreement.    In  this  view  of  the 
transaction,  the  case  wiD  turn  wholly  on  the  weight  of  the  evidence 
to  prove  the  subsequent  agreement.     The  weight  of  the  evidence 
here  seems  to  be  with  the  defendant ;  but  of  this,  you  are  the  sole 
judges.     2d.  The  order  and  agreement,  that  a  deed  should  be  re- 
ceived from  Gordon,  may  be  considered  as  the  conveyance  mention- 
ed in  the  condition  of  the  bond,  (for  it  is  clear  that  no  conveyance 
was  made  out  at  that  time)  and  the  bond  as  intended  to  secure  the 
eiecution  of  such  a  deed  and  its  final  validity,  in  operation. 

If  this  be  the  true  uitention  and  explanation  of  the  whole  transac- 
tion, the  defendant  has  mistaken  his  defence.     He  should  have 
pleaded  performance,  instead  of  his  present  ^lea,  which  is  in  the 
nature  of  accord  with  satisfaction,  and  directed  hb  proof  to  that 
point.     Bat  this  construction  seems  to  be  wholly  opposed,  by  the 
stipulation  in  the  condition,  that  the  defendant  should  fulfil,  withui 
five  mooths  firom  the  date  of  the  bond.    As  the  defendant  was  bound 
to  (fiscfaarge  himself,  by  fulfilling,  on  his  part,  withih  five  months, 
it  coold  not  have  been  in  the  contemplation  of  the  parties,  that  the 
bond  should  stand  as  a  security  for  the  •  validity  of  the  conveyance, 
when  made  in  the  way  proposed ;  ft>r  this  point  might  not  be  deter- 
mined for  years,  certainly  not  within  five  months :  but  that  if  such 
conveyance  should  fail  in  securing  the  title,  it  was,  doubtless,  to  be 
left  to  the  common  remedy.    This  seems  to  have  been  the  under- 
standing of  thephiintiff,  in  his  conversation  with  the  witnesses,  Al- 
len and  Smith.    He  represented  to  them,  that  it  would  be  more  safe 
for  him  to  take  a  conveyance  from  Gordon,  than  from  the  defend- 
ant, because  Gordon,  as  he  said,  had  bottom,  that  is,  he  would  be 
able  to  make  good  the  damages,  in  case  the  title  should  fail,  which 
the  defendant  might  not  be  able  to  do ;  from  which  it  appears,  that 
thepluntiff's  sole  reliance  on  the  bond,  was,  to  secure  to  himself  a 
deed  or  conveyance  of  the  Right  in  possession,  and  expected  to  take 
lus  remedy  on  the  instrument  of  conveyance,  if  the  title  should  final- 
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Ckiiienden,  Ij  fail.    3d.  If  we  take  it  that  the  parties,  in  drawing  the  bond,  did 
I79r^'    not  distingubh  clearly,  (as  is  very  evident)  between  a  deed  of  con- 
v^v^^/  veyance,  and  an  agreement  for  a  sale,  and  that  the  bond  was  inten* 
Campbell    ^igj  Q^ly  to  secure,  that  Gordon  should  give  a  deed  of  the  premises, 
H>dj.      to  the   plaintiff.     The  substance  of  this  issue  is  with  the  defend- 
ant. The  validity  of  the  deed  in  its  operation,  and  the  remedy  upon 
it,  on  failure,  are  out  of  the  present  question. 

It,  on  the  whole,  you  should  be  of  opinion  that  the  order  was 
given,  on  an  after  agreement,  in  lieu  of  what  was  stipulated  in  the 
condition  of  the  bond,  or,  if  you  should  be  of  opinion  that  the  bond 
was  only  intended  to  secure  tl&t  Gordon  should  give  a  deed 
of  the  premises,  you  will  find  for  the  defendant,  on  his  plea  in 
bar. 

But,  if  on  the  other  hand,  from  an  attentive  consideraticm  of  the 
bond,  condition,  and  the  whole  transaction,  as  it  appears  in  evidence, 
you  should  be  of  opinion  that  the  bond  was  intended  to  secure  the 
execution  of  the  deed  from  Gordon,  and  also,  its  final  validity,  you 
will  find  for  the  plaintiff. 

The  Jury  found  a  ^rdict,  that  the  plaintiff  ought  to  be  barred. 

The  plaintifTs  counsel,  after  verdict,  moved  for  a  rule  on  the  de- 
fendant, to  shew  cause  why  a  new  trial'should  not  be  granted. 

The  ground  suggested  for  granting  a  new  trial,  was,  "  that  J. 
Hyde,  jr.  who  testified  in  the  cause,  was  a  material  witness  for  the 
defendant,  and  without  whose  testimony,  the  Jury  would  not  have 
found  a  verdict  for  the  defendant,  ought  to  have  no  credit, — That 
since  the  trial,  the  plaintiflfhad  discovered  new  evidence,  by  which 
he  should  be  able  to  prove,  that  the  plaintiff  was  not  with  the  wit- 
ness, at  the  time  when  he  testified  the  conversation  between  them 
took  place.'' 

Marsh  opposed  granting  the  rule.  D.  Chipman  and  Harring- 
ton  were  heard  in  support  of  it. 

Chipman,  Ch.  J.  The  Court  are  unanimously  of  opinion,  that 
the  ground  stated  in  the  motion,  does  not  come  within  any  of  the 
reasons  for  which  new  trials  have  been  granted.  It  is  said  that  J. 
Hyde,  jr.  was  a  material  witness  fortheplaintifir,and  without  whose 
testimony,  the  Jury  would  not  have  found  a  verdict  for  the  defend- 
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ant  and  that  no  credit  ought  to  have  been  given  to  his  testimony. —  ChUtendm^ 
Thai  since  the  trial,  the  plaintiff  had  dbcovered  new  evidence^  by      1797.  * 
wfaich  he  should  be  able  to  prove  an  alibi  of  the  witness,  that  the 
plaintifTwas  not  with   the  witness  at  the  time  when  the  witness 
stated  the  conveisation  to  h§ve  taken  place.     This„  give  it  its  full 
weight,  goes  only  to  discredit  the  witness,  and  that  in  a  matter  mere- 
ly circumstantial.     It  may  have -had  some  weight  as  a  collateral 
drcumstance,  in  granting  a  new  trial,  but  has  never  been  consider- 
ed, by  itself,  as  a  sufficient  ground  for  granting  a  new  trial.    .1  find 
it  b  agreed,  that  the  witness  did  survey  for  the  plaintiff,  at  the  time 
mentioned  in  his  testimony,  and  that  on  his  return  home,  he  was  by 
some  one  conveyed  in  a  canoe.    ,But,  it  is  said  it  can  be  proved, 
that  the  plaintiff  was  not  with  the  witness  in  the  canoe  at  that  time. 
Itis  more  than  three  years,  since  this  conversation,  related  by  the 
witness,  is  said  to  have  taken  place.     If  the  witness  has  mistook,  or 
mtsremembered  in  that  particular,  at  this  distance  of  time,  it  would 
not  go  to  contradict  his  testimony*     It  would  be  a  circumstance,  on- 
ly, for  the  consideration  of  the  Jury,  in  weighing  his  testimony. 
The  Jury  might  have  wholly  disbelieved  his  testimony,  on  proof  of 
dial  mistake,  or,  they  mi^ht  have  thought  thsff  the  conversation  was 
had,  as  related  in  substance,  though  different  a  few  minutes  or  a 
few  rods  in  point  of  time  or  place.     Besides,  it  cannot  be  conceived 
that  the  verdict  turned  on  the  testimony  of  this  witness.     The  three 
witnesses  who  preceded,  and  whose  veracity  has  not  been  question- 
ed, testified  to  a  conversation  of  the  plaintiff,  and  to  facts  which 
must  have  had  much  more  weight  with  the  Jury. 

Under  all  the  circumstances,  we  are  clear,  that  a  new  trial  ought 
not  to  be  granted. 
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Jaiuwry,  WiLCOX   »t.    ShERWIN. 


1797. 


fa  aD  action  of  Trespa«  a^ainft  a  Towo  or  Parish  Collector,  the  defeodaut  anj^ 
under  the  Keoeral  iMue,  give  in  eTidenoe  bis  authority  to  take  the  property  in 
qnestioo,  in  jasti6catiou  ;  but  caiiuot  give  io  evidence  a  release  of  the  trespassi 
or  any  other  matter  which  does  not  shew  the  faking  lawful. 

THIS  was  an  action  of  trespass^  in  which  the  plaintiff  declared, 
that  on  the  20th  of  March,  1795,  at  Charlotte,  the  defendant  with 
force,  &c.  took  and  drove  away,  out  of  the  possession  of  the  plain- 
tiff, a  certain  heifer  the  property  of  the  plaintiff,  &c. 

Plea — Not  gmUy, 

The  defendant's  counsel  admitted  the  facts  as  stated  in  the  decla^ 
ration,  and  stated,  as  matter  of  justification,  which  they  should  ^ve 
in  evidence,  that  there  were  two  taxes  granted  by  the  town  of 
Charlotte,  for  the  support  oi  a  minister  of  the  Gospel  in  that  town — 
one  tax  for  the  year  1793,  the  other  for  the  year  1794.— That  the 
defendant  was  legally  chosen  collector  of  those  taxes. — ^That  the 
taxes  were  severally  assessed,  and  the  several  assessments  or  rate 
bilb,  with  a  legal  warrant  on  each,  were  delivered  to  him^  for  the 
purpose  of  coUecting^hose  taxes. — That  the  plaintiff  was  an  inhab- 
itant of  Charlotte,  and  legally  assessed  in  their  rate  bills ;  and  be- 
cause the  plaintiff  refused  to  pay  the  taxes  so  assessed  upon  him, 
the  defendant,  by  virtue  of  said  warrants,  had  distrained  the  said 
heif(nr,  and  sold  her,  as  the  law  in  such  cases  directs. 

D.  Chipman  and  Marshy  for  the  plaintiffs,  objected  that  matter 
of  justification  was  not,  in  this  action,  admissible  under  the  general 
issue.  In  support  of  the  objection  it  was  argued,  that  this  was  ao 
action  of  trespass,  and  the  motion  on  the  part  of  the  defendant,  was^ 
to  be  admitted  to  give  matter  of  justification  in  evidence  under  the 
general  issue. — That  it  would  be  necessary,  in  attending  to  the 
question,  to  inquire,  what  had  been  the  general  practice  at  com- 
mon law,  and  to  examine  what  convenience  or  inconvenience  might 
follow  a  deviation  from  what  is  apprehended  to  be  the  established 
law  in  this  case. 

It  is  said  to  be  an  established  rule  of  the  common  law,  that  in  ac- 
tions of  trespass,  every  matter  of  justification  must  be  specially 
pleaded,  and  cannot  be  given  in  evidence  under  the  plea  of  not 
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guilty^-^^This  doctrine  is  clearly  laid  down  in  Bac.  Ab.  218,  title,  CAtttemleis 
tnspasBj  and  is  to  be  found  in  all  the  books.  ^17"^^^' 

Indeed  the  rule  extends  to  every  independent  matter,  which 


foes,  either  to  justify  or  avoid  the  facts  alledged  in  the  declaration ;  ^/^' 
and  the  reason  ^ven  for  the  rule  is  a  sound  one,  that  the  matter  ^^^^i"* 
may  be  first  shewn  to  the  Court,  that  they  may  determine  whether 
H  be  a  l^al  (fefence  in  the  action.  In  this  way,  matters  of  law  come 
separately,  to  be  determined  by  the  Court,  the  proper  judges  of  the 
law  $  and  matters  of  fact  go  to  the  Jury,  unembarrassed  with  intri- 
cate questions  of  law. 

It  b  true,  that  in  England,  by  the  statute  of  James  I.  the  rule  was 
dispensed  with,  in  favour  of  certain  inferior  officers,  wb»,  by  that 
statute,  were  to  plead  the  general  issue  in  actions  brought  against 
them,  for  any  thing  done  in  the  execution  of  their  office,  and  give 
tbe  special  matter  of  justification  in  evidence.  That  a  statute  was 
Becessary  to  introdure  a  partial  relaxation  of  the  rule,  shews  how 
extensive  and  how  firmly  settled  was  the  rule  of  the  common  law  in 
this  case.  In  Great  Britain,  the  inconvenience  of  relaxing  the  rule, 
may  be  much 'less  than  with  us.  Their  trials  are  mostly  at  Nisi 
Prius^  and  the  Judges  have  frequent  opportunities,  on  motions  for 
new  trials,  of  reconsidering  and  correcting  their  decisions  on  the  ad- 
mission of  evidence.  With  us  it  is  different.  Every  question  rela- 
tive to  the  admission  of  evidence  must  be  decided  while  the  Jury 
are  on  their  seats,  and  the  Court  have  rarely  an  opportunity  to  con- 
sider and  correct  their  decisions,  thus  made  on  the  spur  of  the  occa- 
sion. This  difficulty  will  be  increased,  if  matters  which  may  and 
oagbt  to  be  pleaded  specially,  should  be  permitted  to  be  given  in 
evidence  under  the  general  issue,  as  it  will  add  greatly  to  the  number 
of  decisions  which  must  be  made  by  the  Court  at  the  moment  of 

triaL 

It  must  also  be  a  surprise  upon  the  plaintiff  and  his  counsel.  It 
will  frequently  happen  that  they  will  have  no  notice  of  the  Intended 
defence,  until  the  evidence  is  produced  in  Court,  the  plaintiff  can 
have  no  opportunity  of  confronting  witnesses,  and  the  counsel  wiO 
be  called  to  argue,  and  the  Judges  to  decide  upon  some  of  the  most 
intricate  questions  of  law,  without  time  for  deliberate  investigation. 
Beside,  if  the  Judges  should  decide  the  matter  of  defence  offered  in 

evidence  to  be  a  sufficient  justification  in  point  of  law,  yet  the  Jury 

10 
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ChiUaidm,  Bday  ukioiately  control  in  points  of  law,  as  well  as  in  matters  of  fitct 
^VtoV^*     On  the  whole,  it  was  contended,  that  to  continue  the  common  law 
v„«*-v^«v^  practice,  rdatlve  to  the  pleading  of  any  matter  of  justification, 
Wilcox     specially,  will  have  a  tendency  to  bring  matters  with  less  perplexity 
Sberwio.    before  the  Jury,  and  to  establish  &  preserve  an  uniformity  of  decis- 
ions with  the  Court,  in  matters  of  mere  legal  import. 

For  the  defendant,  it  was  contended,  that  the  practice  of  giving 
the  special  matter  of  justification  in  evidence  under  the  general  is- 
sue, has  prevailed.  It  has  been,  however,  admitted,  probably  by  a 
tacit  consent,  as  it  is  not  known  tliat  there  have  been  any  decisions 
on  the  pokit  in  this  Court.  The  case  of  Spaulding  against  Marsh, 
was  of  the  same  nature  as  the  present  action.  In  that  case,  the 
general  issue  was  pleaded,  and  the  defendant  gave  in  evidence,  a 
justification,  precisely  similar  to  the  one  now  offered.  It  is  true,  no 
objection  was  made,  either  in  the  County  or  Supreme  Court.  In- 
deed, very  few  instances  of  special  pleading,  in  actions  of  trespass, 
are  to  be  found  in  our  Courts.  Yet  defendants  have  frequently 
given  special  matter  of  justification  in  evidence  under  the  general 
issue.  By  admitting  matters  of  this  kind  to  be  given  in  evidence^ 
the  perplexity  of  special  pleading  will  be  avoided,  and  that  chicane^ 
ry  which  has  been  too  of^en  practised,  to  lead  the  Court  and  Jury 
from  the  true  merits  of  the  case.  It  is  apprehended  that  what  wiU 
be  good  and  sufficient  matter  of  justification  in  an  action  of  trespass, 
is  so  clearly  settled  in  the  books,  that  the  Court  can  rarely  be  at  a 
loss  in  deciding.  If  this  be  the  case,  the  matters  of  fact  will  come 
simply  before  the  Jurj',  for  the  Court  will  not  allow  matters  insuffi- 
cient in  point  of  law  to  go  to  the  Jury  in  evidence.  The  Jury  may, 
indeed,  when  the  whole  matter  is  before  them,  undertake  to  decide 
on  its  legal  sufficiency,  in  opposition  to  the  Court ;  but  thb  is  a  dis- 
advantage to  the  defendant  only,  which  by  pleading,  he  may  avoid 
at  his  option.  It  b  conceived,  that  this  question  does  not  relate  so 
much  to  the  principles  of  justice,  as  to  the  modes  of  obtaining  it. 
If  the  mode  contended  for  be  adopted,  it  will  not,  of  course,  extend 
to  all  actions  of  trespass,  but  to  such  actions  only,  as  may  be  brought 
against  collectors  of  taxes,  or  at  most,  to  those  which  may  be  brought 
against  officers  for  any  thing  done  in  the  execution  of  their  office. 
In  these  cases,  the  officer  will  always  be  known,  and  it  will  likewise 
be  known  under  what  authority  he  claims  to  act.    That  he  should 
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juB^y  aader  that  aulluirity  cannot  be  unexpected;  there  will^  there-  CkUimi^ 
foit,  be  no  danger  of  surprise  in  the  case.  ncr/T* 

It  was  replied  by  defendant's  counsel,  It  is  true  that  the  princi-  wiieor 
frfes  of  justice  are  not  concerned  in  the  present  question,  for  it  re-  ^.  *' . 
htes  only  to  the  fairness  and  convenience  of  the  node  of  obtaining 
justice.  But  it  is  of  great  consequence  in  the  administradon  of  jus- 
tice, that  such  mode  be  adopted  m  shall  give  each  party  a  fiaur  op- 
portunity to  exhibit  to  the  Court  and  Jury  a  true  statement  of  his  case, 
both  as  to  law  and  fact.  It  b  coneeived  that  the  few  instances 
which  have  occurred  of  giving  special  matter  of  justification  in  evi- 
dence under  the  general  issue,  have  been  permitted  by  consent.  In 
such  case  there  could  be  no  surprise  on  the  plaintiff^  but  this  does 
not  prove  that  he  would  not  frequently  be  taken  by  surprise,  for  want 
of  a  knowledge  of  his  opponent's  intended  defence.  It  is  apprehen- 
ded that  the  Court  will  in  this  case,  go  upon  a  genera]  rule,  and  not 
upon  particular  exceptions  in  favour  of  collectors.  For,  what 
reason  can  there  be  why  one  class  of  people  should  be  privileged 
above  another  ?  Besides,  the  County  Courts  will  follow  the  prac- 
tice adopted  by  this  Court,  and  it  is  easy  to  foresee,  that  to  call  Judg- 
es of  those  Courts,  frequently  to  decide,  as  it  were,  extempore,  on 
some  of  the  most  intricate  questions  of  law,  will  lay  them  under  se- 
rious embarrassments,  and  will  prove  very  detrimental  to  a  steady 
and  uniform  administration  of  justice. 

4 

CmnfAN,  Ch.  J.,  delivered  the  opinion  of  the  Court.  This  is 
an  action  of  trespass,  for  taking  with  force  and  arms  from  the  plain- 
tiffy  a  certain  heifer  the  property  of  the  plaintilT.  The  defendant 
has  pleaded  the  general  issue',  and  under  thisfilea,  offers  to  justily 
the  taking  in  evidence  to  the  Jury,  by  virtue  of  a  legal  authority^  as 
collector  of  a  town  or  parish  tax.  To  this,  objection  is  made  by 
the  plaintiff's  counsel,  on  two  grounds.  Ist,  That  it  is  an  establish- 
ed rule  of  the  common  law,  that  in  actions  of  tmpass,  no  matter  of 
jwdfication  shaU  be  givien  in  evidence  under  the  general  issue,  but 
that  it  shall  be  pleaded  specially.  2d,  That  irom  a  relaxation  of 
the  rule,  great  inconvenience  will  arise,  both  to  the  Juit%es  and  to 
the  parties. 

The  rule  of  the  common  law  is,  certainly,  as  il  has  been  stated  by 
the  plaintiff's  coonseL  In  England  the  rule  is  extended  so  for, 
that  IB  actions  of  trespass,  the  facts  charged  in  the  declaration  can 
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CkUUmden,  neither  be  justified  oor  avoided  by  evidence  under  the  general  issue. 
Janiwry  rpj^j^^  ^^  couTse,  introduces  a  multiplicity  of  spedal  pleas,  so  that 
the  science  of  special  pleading  has  become  a  science  of  the  first  im- 
portance in  the  English  Courts  of  common  law.  I  conceive,  how- 
Sberwm.  ^yct^  that  it  is  a  matter  of  practice,  not  of  principle — a  matter  of 
form  rather  than  substance.  It  is  not  founded  on  those  principles 
of  the  common  law,  which  are  the  principles  of  common  justice,  and 
agreeable  to  which,  decisions  of  right  are  made  by  Courts  between 
man  and  man.  These  principles  are  universally  binding  in  all  ca- 
ses which  come  within  them ;  and  to  these,  Courts  are  at  all  times 
bound  to  adhere.  The  rule  in  question  is  a  rule  of  mode,  and  does 
not  directly  involve  the  property  of  any  individual  in  the  communi- 
ty. It  is  one  of  those  rules  which  are  subject  to  the  sound  discre- 
tion of  the  Court*  and  may  by  them  be  modified  and  altered  in  such 
manner  as  they  think  ^U  most  conduce  to  the  attsunment  of  jus- 
tice. 

It  is  true  that  rules  of  practice,  though  they  relate  principally  to 
modes  and  forms,  ought  not  to  be  subjected  to  frequent  alterations, 
nor  ought  alterations  to  be  made  upon  slight  grounds.  But  where 
there  ei^st  substantial  reasons  for  it,  the  Court  have  both  the  power 
and  the  right  to  make  the  necessary  alterations.  The  English 
Courts,  at  least  in  former  times,  adhered  to  modes  and  forms  with  a 
degree  of  obstinacy,  and  in  some  instances  to  the  exclusion  of  the 
common  principles  of  justice. 

Before  the  statute  of  James  I.  the  rule  as  contended  for  by  the 
plaintifi^s  counsel,  was  general.     By  that  statute  it  was  first  enacted 
that  in  actions  brought  agdnst  certain  officers,  therein  named,  and 
their  assistants,  for  any  act  done  in  their  respective  offices,  the  de- 
fendant might  plead  the  general  issue,  and  give  in  evidence,  any 
special  matter,  which,  had  it  been  {beaded,  would  have  been  suffi- 
cient to  have  discharged  the  defendant  of  the  trespass.    Inc(Hiven- 
iences  had  doubdess  been  experienced,  in  a  rigid  adherence  to  the 
rule  now  under  consideration,  for  the  remedy  of  which  this  statute 
was  made.     It  was  made  in  fiaivour  of  certain  officers  only,  who  were 
frequentiy  exposed  to  vexatious  suits  for  acts  done  in  the  execution 
of  their  several  offices.    The  expense,  delay  aiid  vexation  of  plead- 
ing specially  a  justification  in  every  such  case,  must  have  been  ex- 
tremely burdensome.     Besides,  so  strict  were  the  rules  of  pleading 
held^  both  as  to  matter  of  form  and  substance,  that  few  cases  could 
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come  to  trial  on  their  real  merits.   For  this  reason  it  was  in  the  pow-  ClaUendm, 
er  of  a  few  litigioiis  persons  to  ruin  an  officer  in  poblick  tmst,  though      mu* 
acting  with  the  utmost  integrity  and  the  fullest  knowledge  of  his  s-^^v^^^ 
duty.  ^"~« 

•^  vs. 

After  a  long  experience  in  practice  upon  this  act,  their  Legisla-  Sh«rw»n. 
tore  have,  in  numerous  acts,  extended  the  benefit  to  persons  making 
entry  and  distress  for  rents  and  services,  and  to  almost  every  person 
exercising  any  inferior  office  or  trust  of  a  public  nature*  This  is  a 
strong  evidence  of  the  benefit  there- derived  from  the  alteration 
in  the  law,  and  that  those  inconveniences  which  might  have  been 
%p|Hrehended  from  the  alteration  did  not  follow  in  practice.  These 
acts  do  not  extend  to  Sherifis  or  to  any  offiK^ers  serving  process  issu- 
ing out  of  the  Superior  Courts,  or  what  are  called  the  King's  writs. 
One  reason  was,  diat  it  is  less  troublesome  to  plead  a  justification 
in  the  cases  last  mentioned,  for  he  who  had  the  King's  writ  had  on- 
ly to  shew  a  good  writ,  with  his  return  as  a  sufficient  justification ; 
but  officers  acting  under  a  derivative  authority,  are  holden  to  shew 
the  author!^  by  virtue  of  which  they  acted,  and  all  the  proceedings 
under  it  to  be  good  and  legal  in  every  particular.  Besides,  the 
power  and  authority  of  the  Sheriffs  rendered  them  less  liable  to  vex- 
atious suits. 

As  to  the  second  argument  drawn  from  the  inconveniences,  which, 
it  B  supposed  will  attend  a  relaxation  of  the  rule  in  this  ease,  the 
statute  of  James  and  its  extension  by  numerous  succeeding  statutes, 
will  take  off  much  of  its  weight.  It  is  said  that  the  proposed  relax- 
ation of  the  rule  in  this  case,  will  often  operate  as  a  surprise  on  the 
pfauntiff — ^that  he  will  have  no  means  of  knowing  what  defence  will 
be  set  up,  until  the  very  moment  of  trial,  so  that  he  must  often  come 
unprepared  to  meet  the  defendant  on  the  ground  which  he  has  la- 
ken  without  notice. 

Wedo  not  extend  the  present  question  to  a  subsequent  matter,  as 
a  release  by  which  the  defendant  may  avoid  the  consequences  of 
the  trespass  charged  by  the  plaintiff.  We  confine  it  to  matters  ex- 
isting at  the  time  of  the  trespass  charged,  and  which,  if  established, 
will  prove  that  the  defendant  has  done  no  wrong,  but  acted  legally 
and  right  by  virtue  of  a  good  authority.  Under  this  limitation,  the 
above  position,  that  the  proposed  relaxation  of  the  ancient  rule,  will 

operate  to  take  the  plaintiff  by  surprise,  will  be  found  destitute  of 


/^ 


78 


CASES  IN  THE  SUPREME  COURT 


Wilcox 

ts. 

8b€rwiD. 


ChUienden,  foundation.  These  appointments  are  not  made,  nor  i»tfae*autbon* 
^mT*  ty  under  which  the  officers  claim  to  act,  conferred  in  secret — they 
are  matters  of  sufficient  notoriety.  Actions  like  the  preseni  are  al- 
ways brought  to  try  the  validity  of  the  authority  claimed,  or,  to  re- 
cover damages  for  some  excess  or  abuse  m  the  exercise  of  that  au- 
thority. It  would  rather  be  a  matter  of  surprise  to  the  plaintiff,  if  the 
defendant  should  not  attempt  to  justify.  The  action,  I  may  say,  is 
always  brought  under  this  expectation,  and  the  plaintiff  prepares 
himself  accordingly. 

But,  it  is  said  that  the  plea  oi  not  guilty,  goes  only  to  a  denial  of 
the  facts  charged  in  the  declaration,  and  therefore,  ought  to  put  the 
plaintiff  to  the  proof  of  those  facts  only.  I  know  it  has  been  held, 
that  the  plea  of  not  guilty  amounts  to  a  denial  only  of  the  &cts,  and 
is  the  only  reason  given  why  matters  of  justification  should  not  be 
given  in  evidence  under  such  plea.  But,  a  moment's  attention  will 
discover  this  to  be  a  mere  technical  construction,  and  much  narrow* 
er  than  the  .expression  imports  in  the  common  use  of  language. 
The  plain  and  obvious  meaning  is,  that  the  defendant  l/^  done  no 
wrong  in  the  case.  It  may  be  tlmt  he  has  done  the  acts,  or  that  he 
has  done  tliem  in  the  manner  charged ;  but  if  he  liad  a  good  and 
legal  authority,  and  acted  within  the  limits  of  that  authority,  and 
indeed  was  bound  in  duty  to  do  the  acts  which  he  did,  it  is  absurd 
to  say  that  he  is  in  any  sen^  guilty ;  for  where  there  is  no  wrong 
there  can  be  no  guilt.  We  have  only  to  decide,  that  we  will  un- 
derstand things  in  Courts  of  law,  as  they  are  understood  by  the 
rest  of  the  world ;  and  the  danger  of  a  surprise  in  such  case  will,  at 
once,  vanish.  A  release,  accord,  and  other  matters  subsecjUent  to 
the  trespass,  which  do  not  go  to  modify  the  facts  rharged,  but  take 
away  the  remedy  only,  $eem  to  have  a  different  consideratiolki. 

Why  should  there  be  more  difficulty  upon  this  point,  in  the  ac- 
tion of  trespass,  than  in  the  action  of  trover  ?  Trover  will  lie  in  ev- 
ery case,  where  trespass  will  lie,  for  goods  tortiously  taken,  wither 
without  pretence  of  authority. — ^Indeed  it  is  now  the  action  most  in 
use  for  trying  the  right  to  personal  property,  taken  under  pretence 
of  authority,  especially  if  the  object  b  only  to  recover  damages  for 
the  goods.  In  trover  the  general  issue  is  usually  pleaded,  and  the 
special  matter  given  in  evidence.  Indeed,  there  is  no  matter  of 
justification  which  the  defendant,  in  trover,  may  not  give  in  evi- 
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denee  mder  the  general  issue,  and  it  has  never  been  thought  a  CkiUendm, 
groond  of  compbunt :  on  the  contrary,  for  this  very  reason,  the    ^^J^q-I^^ 
action  has  beeo  encouraged,  and  has  come  into  very  general  use  in  v^rv^^,^ 
cases  like  the  present.    From  the  nature  of  the  thing,  there  is  as     ^il<^> 
much  danger  of  surprise  in  one  case  as  the  other — the  difference  in    SiMrwin. 
this  respect  is  not  in  the  nature  of  the  action,  but  in  the  rules  which 
have  been  adopted  for  the  admission  of  evidence. 

It  is  not  apprehended  that  the  Court  will  find  themselves  embar- 
rassed in  deciding,  on  trial,  what  matters  are  admissible  in  evi- 
dence, as  good  and  legal  justification,  any  more  in  the  action  of 
trespass,  tha^  in  the  action  of  trover.  These  are  matters,  which, 
as  to  the  substance,  have  long  been  fully  ascertained  and  settled. 
Indeed,  it  will  be  found  that  the  principal  difficulties  which  have 
occurred,  have  arisen  from  the  great  nicity  required  in  pleading, 
bj  which  justice  is  often  entangled  in  a  net  of  forms.  As  it  will 
be  in  the  power,  so  it  wiU  be  the  duty  of  the  Court,  if  the  defendant 
should  offer  to  prove  any  matter,  which,  if  established,  would  be 
improper,  or  insufficient  to  justify  him  in  the  action,  to  reject  the 
evidence  and  not  suffer  it  to  go  to  the  Jury. 

It  has  been  observed,  that  the  practice  of  giving  matter  of  justi- 
fication In  evidence,  under  the  general  issue,  in  actions  of  trespass, 
either  from  the  inattention  of  the  parties,  or,  from  an  apprehension 
that  the  law  was  so,  has  already  prevailed  in  some  degree.  That 
the  practice  has^prevailed  in  some  degree,  is  true.  The  history  of 
it  is  this : — ^There  was  a  law  of  this  State  passed  in  Februar^,  1779> 
copied  firom  a  law  in  Connecticut,  by  which  the  defendant,^ in  any 
action,  was  permitted  to  give  in  evidence,  under  the  general  issue, 
any  special  matter  proper  to  his  defence  or  justification,  excepting 
a  release,  discharge,  or  other  matter  whereby  the  defendant  was 
saved  in  the  action  by  the  act  of  the  plaintiff.  The  practice  was 
adopted  nnder  this  law,  while  it  continued  in  fi^ce,  which  was  un- 
til march,  1787,  when  on  a  region  of  the  laws,  it  was  repealed. 
After  the  repeal,  the  practice  which  had  obtained  under  the  stat- 
ute, was  in  some  instances  continued  without  any  objection,  and 
without  any  decisions  on  the  point,  within  my  knowledge.  This 
was  the  case  in  Spaulding  against  Marsh,,  in  which  I  was  of  coun- 
sel for  the  plaintiff.  The  kw  was  not,  however,  generally  consid- 
ered to  be  so  ^  for  sometimes  the  parties  made  particular  agree- 
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Ckitundm,  mentSy  that  any  special  matter  might  be  given  in  evidence  under 

^'im^'    the  gcneralissue.. 
v^'Tv^      Upon  these  considerations,  the  Court  are  unanimous  in  the  opin- 

Wilcox     lOQ  that  the  defendant  in  this  case  be  admitted  to  give  in  evidence 
Shcrwiiu    to  the  Jury,  the  matters  which  his  counsel  have  Stated,  inhb  justi- 
fication. 

The  defendant's  counsel,  as  before,  admitted  the  taking  of  the 
property,  and  again  stated  their  defence.    That  the  defendant,  who 
^  was  and  is  an  inhabitant  of  (he  town  of  Charlotte,  was  legally  ap* 

pointed  a  collector  of  the  town  for  the  years  1794  &  95. — ^That  be- 
fore the  taking  of  the  property  mentioned  in  the  declaration,  the 
selectmen  of  Charlottee  committed  to  him  two  rates  to  collect — one 
for  the  year  1794,  the  other  for  the  year  1795,  for  the  purpose  of 
paying  the  salary  due  from  the  town  to  Mr.  Gillet,  their  settled 
minister,  for  those  two  years. — That  the  rates  were  contained  in 
two  rate-bills  made  out  by  the  selectmen  of  Charlotte.— That  a  war« 
rant  was  annexed  to  the  two  rate-bills,  signed  by  —  Justice  of 
the  Peace,  directing  him  the  defendant,  as  collector,  to  collect  the 
same. — That  the  piatntifiT  was  assessed  in  each  of  those  rate-bilki 
and  because  he  refused  to  pay  said  rates,  he  the  defendant,  by  vir- 
tue of  said  warrants,  took  the  said  heifer  as  the  property  of  the 
plsdntiff,  and  sold  the  same  as  the  law  in  such  cases  directs,  which 
they  relied  on  as  a  sufficient  defence,  if  proved. 

Th#eounsel  for  the  plaintiff  objected,  and  insisted  that  to  enti- 
tle the  defendant  to  give  the  warrant  and  rate-bilk  in  evidence,  he 
must  first  shew  that  the  taxes  mentioned  were  legally  granted  by  the 
town  of  Charlotte. — That  for  thb  purpose  it  would  be  necessary  to 
go  into  the  settlement  of  the  minuter  by  the  town,  that  it  might  be 
seen  whether  every  thing  had  been  done  agreeably  to  the  statute  in 
such  case  provided. — That  all  this  would  have  been  necessary  in 
pleading,  and  although  the  defendant  u  allowed  to  justify  without 
pleading  specially,  yet  the  same  matters  in  substance,  which  would 
have  been  necessary  in  pleading,  will  be  necessary  in  proof,  under 
the  general  issue. — ^That  they  understood  that  the  decision  of  the 
Court  relative  to  the  mode  of  practice  m  this  case,  did  not  affect  the 
subject  matter  of  the  justification. — That  the  defendant  now  offer- 
ed to  justify  under  an  authority,  and  to  carry  into  execution  an  act 
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•f  a  corporation,  in  doing  which,  it  would  be  necessary,  according  ^*^^J^» 
to  well  known  and  establbhed  principles  of  law,  to  shew  that  the     1797.  ' 
whole  was  legally  right.     1  Esp.  103—4 — ^5. 

The  defendant's  counsel  said  in  reply,  that  a  collector  is  a  known  gj^^^^.^^ 
officer — ^he  is  bound  to  obey  his  warrant. — That  there  is  no  reason 
why  a  legal  warrant  should  not  be  as  sufficient  to  justify  a  collector 
of  taxes,  as  a  legal  writ  to  justify  a  Sheriff  or  other  officer  serving 
legal  process.  The  treasurer's  warrant  would  be  sufficient  to  justi- 
fy a  collector  of  State  taxes.  A  collector  of  a  corporation,  has  by 
statute  the  same  powers,  the  same  duties  to  perform,  and  of  course 
the  same  indemnity,  and  could  not  be  held  liable  for  the  acts  of  the 
corporation  or  even  of  the  assessors  :  if  either  of  these  have  done 
vnongf  the  action  should  be  brought  against  one  or  the  other  ac- 
cordingly. 

The  counsel  for  plaintiff  replied — This  differs  from  civil  process 
Issued  bv  a  Court  or  magistrate  having  competent  jurisdiction.  In 
that  case,  the  writ  issues  under  a  general  and  known  law  of  the 
State  from  a  known  authority.  The  officer  to  whJ>m  it  is  directed, 
IS  bound  to  obey  the  precept,  and  shall  therefore  be  justified  by  it. 
But  the  acts  of  a  corporation  are  known  to  tl^eir  own  members  on- 
ly  to  others,  they  are  private  acts,  and  to  be  known,  roust  be 

proved.  This  case  differs  likewise  from  that  of  a  collector  of  State 
taxes. — The  Treasurer  issues  his  warrant  for  the  collection  of  a  tax, 
under  publick  and  known  laws,  of  which  the  Court  are  ex  officio 
bound  to  take  notice.  A  collector  of  a  state  tax,  therefore,  need  not 
shew  the  law  which  is  among  the  publick  acts  of  the  State.  This 
warrant  is  sufficient  for  him. 

Raix,  J.  In  this  case  the  warrant  and  rate-bill,  or  bill  of  as- 
sessment, nre  sufficient  to  justify  th*  collector.  'It  Can  see  no  di^ 
tinction  between  this  case  and  that  of  an  officer  serving  civil  pro- 
cess, or  a  acoUector  of  State  taxes  with  a  Treasurer's  warrant.  A 
town  officer  is  an  officer  known  in  law.  A  Justice  of  the  Peace  is 
-empowered  to  issue  such  warrant  for  the  collection  of  town  taxes ; 
aad  the  collector  is,  by  law,  compelled  to  collect  the  rate  committed 
to  him  with  the  warrant,  and  is  made  accountable  for  it  without  any 
exception.    It  would  be  very  hard,  as  he  is  not  allowed  to  judge  of 

the  legality,  that  he  should  be  in  any  way  answerable  for  any  wrong 

11 
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CkiiUndm,  which  either  the  town,  or  the  seiectmen,  or  whoever  were  the  as* 
*\m^'    sessors  should  have  committed.    If  the  town  proceeded  ill^allj  in 
granting  a  tax,  or  if  the  selectmen  have  made  an  illegai  assessment 
on  any  one,  an  action,  if  brought,  should  be  against  the  town  or  se- 
Sherwio.     lectmen  as  the  case  may  be,  and  not  against  the  collector. 

I  am  therefore  of  opinion,  that  it  is  a  sufficient  justification  for 
the  collector  to  shew  a  warrant  and  a  rate-bill  apparently  legal. 

Chipm Alt,  Ch.  J.  A  warrant  and  rate-bill  are  not  sufficient  to 
justify  a  collector  of  town  taxes.  There  appears  to  be  a  clear  and 
sensible  distinction  between  the  case  of  a  town  c(dlector,  and  ttet  of 
an  officer  serving  civil  process,  issued  by  authority  of  competent 
jurisdiction,  or  of  a  collector  .of  State' taxes  under  a  warrant  from 
the  Treasurer  of  the  State.  In  those  cases,  no  question  can  arise, 
except  whether  the  party  applying  have  complied  with  what  the 
law  makes  a  prerequisite,  and  of  this,  the  authority  signing  is  the 
Judge.  Nothing  depends  on  any  preceding  act  of  any  man,  or 
body  of  men  to  lay  a  foundation  for  its  legality.  An  officer  serving 
civil  process  is  merely  executive.  If  he  receive  a  writ  apparently 
legal,  &  within  the  jurisdiction  of  the  authority  signing  it,  he  is  bound 
to  obey  its  precept.  If  there  be  any  illegality  not  apparent  on  the 
face  of  the  writ,  the  plaintiff  and  the  authority  issuing  the  same,  may 
be  liable,  not  the  officer  serving  it* 

When  a  state  tax  is  granted,  it  is  granted  by  a  publick  act  of  le* 
gislation,  and  the  Treasurer  is  empowered  by  a  publick  law  of  the 
State,  to  issue  his  warrant  for  the  collection  of  such  tax,  to  the  first 
Constables  of  the  several  towns,  who,  by  law,  are  made  collectors 
of  State  taxes  in  their  respective  towns.  The  grant  of  the  tax,  the 
power  of  the  Treasurer  to  issue  warrants,  and  the  powers  of  th& 
Constables,  aa  collectors  of  State  taxes,  are  by  publick  krws,  of 
which  the  Courts  are  iKmnd  to  tek«  noiiri;  #>«  agioi^n  A  collector 
of  a  State  tax,  therefore,  need  only  to  shew  his  appointment  and 
the  Treasurer's  warrant  in  his  justification,  should  he  be  sued  for 
exectiting  such  warrant.  All  the  rest  is  matter  of  law,  not  of  evi* 
dence.  But,  should  the  Treasurer  issue  his  warrant  to  the  first 
Constable  of  a  town,  directing  him  to  collect  a  tax  of  the  inhabhants 
of  the  town,  when  no  such  tax  had  been  granted  by  the  Legislature, 
and  an  action  should  be  brought  against  the  Constable  for  taking 
property  thereon,  his  warrant  would  be  no  Justification. 
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The  Court  are  equally  bound,  ex  officio^  to  take  nodce  that  there  CkiUenden^ 
is  no  law  granting  the  tax.    The  power  of  the  Treasurer  to  issue     "i?^7' 
warrants  for  the  collection  of  taxes,  is  given  only  in  cases  of  taxes  v.^^/'-^ 
granted  by  law ;  and  it  can  never  be  admitted,  that  any  person  is     ^jjj^* 
^norantof  the  existence  of  tbe  publickactsof  the  Legislature  of  Bberwin. 
the  State. 

The  corporate  powers  of  towns  are  certainly  of  pubtick  notoriety 
in  the  laws  of  the  State ;  but  the  corporate  acts  of  any  town,  are  to 
all  but  the  inhabitants,  who  are  members  of  the  corporation,  private 
acts — ^diey  are  unknown  to  others.  Courts  can  know  nothing  of 
them  but  by  proof.  They  are  not  matters  of  law,  but  of  fact— the 
eOect  of  winch  is  to  be  determined  upon  legal  principles. 
y  'The  power  of  a  town,  as  a  corporation,  is  not  general ;  it  is  lim* 
ited  both  as  to  the  subject  matter  and  the  mode  of  exercismg  it. 
For  instance,  should  the  inhabitants  presume  to  vote  a  tax  to  raise  a 
sum  of  money,  for  the  purpose  of  setting  up  a  manufactory,  the  sub- 
ject not  being  within  tJie  powers  given  by  law  to  towns,  the  vote 
would  be  illegal  and  void. 

The  mode  of  calling  town  meetings  is  prescribed  bylaw. — Should 
the  selectmen,  therefore,  instead  of  setting  up  a  notification  for  call- 
ing a  town  meeting,  as  the  law  directs,  only  order  a  proclamation 
for  that  purpose  to  be  made,  at  some  publick  place,  or  should  they 
warn  the  meeting  to  be  holden  within  three  days  only,  after  setting 
up  a  notification,  and  upon  such  notification  should  hold  a  meeting, 
m  either  case  every  thing'done  at  such  meeting  would  be  iUegai  and 
voW.  It  would  no  more  bind  the  inhabitants,  nor  have  any  more 
the  force  of  a  corporate  act,  than  the  agreement  of  half  a  dozen 
individuals,  accidentally  met  at  a  private  house.  For  these  peasont , 
the  doings  of  a  town  ought  to  be  rfiewn  by  any  person  who  justi* 
fies  by  an  authority  in  any  way  derived  from  them. 

The  power  to  issue  warrants  for  the  collection  of  town  taxes,  is 
not  incidental  to  the  office  of  Justice  of  the  Peace  5  it  b  given  by 
statute,  and  is  given  only  in  cases  where  taxes  have  been  granted. 
The  power  might  as  well  have  been  given  to  the  town  treasurer, 
and  perhaps  with  more  propriety.  The  Justice  is,  in  this  case,  a 
mere  instrument.  He  ought,  doubtless  in  every  case,  before  he  is* 
sues  a  warrant  for  the  collection  of  a  tax,  to  be  satisfied  that  a  vote 
has  been  passed  granting  such  tax.    Should  he  issue  a  warrant  in  a 
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CktUmdtn,  case  where  no  tax  had  been  voted,  he  would  certainly  be  liable  ftr 
^1797^'     the  consequences.    But,  if  a  tax  has  been  voted,  I  apprehend  he  is 

v^^v^  not  bound  to  judge  of  the  l^alitj  of  the  vote,  and  would  not  in  aijr 
Wilcox     ^i^y  bg  accountable  for  its  legality. 

SherwiD.  The  town  collector  could  no  more  justify  the  collecting  a  tax  by 
virtue  of  a  warrant  from  a  Justice  of  the  Peace,  when  the  town  had 
granted  no  such  tax,  than  a  Constable  could  justify  collecting  a 
State  tax,  on  the  Treasurer's  warrant  issued  without  any  law,  grant- 
ing such  tax.  The  difference  is,  that  in  the  latter  case,  the  Court 
takes  notice,  as  a  matter  of  course,  whether  any  law  exbts  granting 
such  State  tax  or  not.  In  the  former  case  the  Court  have  no  knowl- 
edge of  what  the  town  have  done,  until  it  be  shewn  in  pleading  or 
in  evidence ;  and  until  this  be  done,  they  must  go  upon  the  maxim^ 
that  what  appears  not  to  them,  has  no  legal  existence. 

It  may  further  be  observed,  that  towns  and  all  other  corporations, 
exist  as  such,  and  derive  their  power  from  the  law  solely.  They 
are  artificial  bodies — ^their  powers  are  not  general,  at  the  pleasure 
of  the  members,  nor  are  they  inherent :  while  they  act  agreeably  to 
tlieir  legal  powers,  their  acts  are  within  their  proper  limits,  as  valid 
and  binding  as  the  general  laws  of  the  State :  when  they  do  not  pro- 
ceed agreeably  to  their  legal  powers,  their  proceedings  are  absolute- 
ly null  and  void,  nor  have  they  the  least  force  to  authorise,  justify, 
or  excuse  any  officer  who  shall  attempt  their  execution. 

If  an  action  of  trespass  might  be  maintained  against  a  town  in  a 
corporate  capacity,  it  would  deserve  consideration  in  thb  case.  But 
no  action  of  trespass  can  be  maintained  agsdnst  a  corporation — this 
foUows  from  what  has  been  before  observed.  If  the  members  of  a 
corporation,  though  ever  so  formally  assembled,  do,  or  agree  to  do, 
an  act  which  is  illegal  and  wrong,  the  law  will  not  consider  it  as  the 
act  of  the  corporation,  but  of  the  acting  individuab  in  their  natural 
capacities.  As  such  act  binds  no  one,  so  it  authorises  no  one  to 
cany  it  into  effect ;  and  if  an  injury  ensue,  all  who  act  in  the  busi- 
ness are  volunteers  in  the  injury. 

These  I  take  to  be  the  principles  of  the  common  law,  as  old  as 
the  law  itself — principles  which  are  not  subject  to  the  controul  of 
the  Court,  nor  in  the  power  of  the  Court  to  alter  without  legblative 
aid.  If  an  action  will  not  lie  against  the  acting  members  in  this 
case,  there  is  an  injury  without  a  remedy.  The  collector  is,  and  must 
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be  an  inhalHtant  and  member  of  the  town,  and  in  cases  like  the  prea-  CkUttnda^^ 
eot»  he  is  clearly  an  acting  member — indeed,  the  only  member  im-     li7{^7' 
mediately  acting,  in  what  is  charged  to  be  an  injury.    As  such,  he  ^^^y^^^ 
is  liable,  if  any  one  can  be  liable,  either  by  himself  or  jointly  with        ^^ 
others.     Whether  a  collector  would  be  answerable  for  an  injury    Sl*^*!*^* 
ariang  to  any  one  bv  an  unjust  or  unequal  assessment,  is  a  question 
which  does  not  arise  in  the  present  case. 

As  to  the  proceedings  of  the  town,  in  settling  their  minister,  I 
think  we  have  nothing  to  do  with  them,  in  this  case;  for  let  the 
mode  of  proceeding  in  the  settlement  be  what  it  may,  if  the  minis- 
ter continued  to  preach  to  them  by  agreement,  or  consent,  he  was 
entitled  to  a  compensation,  and  the  town  had  a  right  to  vote  a  tax 
for  the  parpose  of  making  him  a  compensation. 

Another  argument  I  ought  to  have  noticed,  which  was  urged  by 
the  counsel  for  the  defendant,  and  seems  to  have  weight  with  my 
brother  HalL  It  was  said  that  collectors  are  obliged  to  coUect  all 
taxes  committed  to  them,  and  are  made  accountable  for  them  with- 
out any  exception— that  as  this  puts  the  legality  of  the  tax  out  of  the 
question,  with  a  collector,  he  ought  not  to  be  made  liable  if  it  be  il- 
kffiL  The  words  of  the  statute  are,  ^^  Ail  collectors  of  rates  shall 
gather  and  pay  the  rates  to  them  committed  for  collection,  by  such 
times,  and  to  such  persons,  as  they  shall  be  directed  in  their  respec- 
tive warrants ;  and  U  any  collector  or  collectors  shall  not  perform 
the  trast  committed  to  him  or  them,  according  to  law,  he  or  they 
shaU  be  accountable  for  such  rate,  or  such  arrearages  thereof,  &c.'' 
I  cannot  think  that  this  paragraph  affects  the  present  question.  It 
was  designed  solely  to  point  out  the  duty  of  collectors,  in  collecting 
taxes,  and  to  enforce  their  performance.  It  could  not  be  intended 
to  indemnify  collectors  of  towns,  in  distressing  the  inhabitants  with 
the  collection  of  pretended  taxes,  which  had  never  been  granted ; 
and  an  illegal  grant,  in  this  case,  and  no  grant,  have  the  same  legal 
effect. 

Such  a  construction  would  be  very  arbitrary,  and  would  open  a 
door  to  very  great  injustice.  In  the  act  regulatincr  the  office  and 
doty  of  Sheriffs,  it  is  enacted  <^  That  Sheriffs  and  Constables  shall 
receive  all  manner  of  writs,  at  any  |Aaces  and  at  any  times,  within 
the  limits  of  their  jurisdictions,  when  and  wheresoever  they  shall  be 
tendered  to  them,  and  shall  execute  the  same,  according  to  the  di- 
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ChiHendai,  rection  therein  given."    The  expression  in  this  act  is  stronger  than 
^  no??'    *"  ^^*  *<^  before  recited  j  yet,  suidy,  no  one  will  suppose  that  the 
v^^v/^^x  Sheriflfor  Constable  is  bound  to  receive  or  execute  a  writ,  apparent- 
Wilcox     ]y  illegal,  or  that  either  of  them  would  be  indemnified  in  arresting 
Sbei*wiD.    the  body  or  seizing  the  property  on  such  illegal  writ.    The  law  re- 
cognizes no  writs  but  such  as  are  legal. 

For  these  reasons,  I  am  of  opinion,  that  it  is  necessary  for  the  de- 
fendant to  shew  a  tax  or  taxes  legally  granted  by  the  town  of  Char- 
lotte, before  he  can  offer  in  evidence  the  rate-bills  and  warrant, 
which  are  his  immediate  authority  for  collecting  the  same. 

WoooBRiDGB,  J.  agreed  in  opinion  with  Hall,  J.  and  gave  the 
same  reasons. 

The  counsel  for  defendant  then  produced  two  warrants,  dated 
February  24,  l7fH  and  95,  and  the  rate-bills  to  which  the  warrants 
severally  refeiTed.  It  also  appeared  in  evidence,  that  the  sdectmen 
who  had  signed  the  rate-bills,  had  been  legally  chosen  and  8w<mii. 

The  counsel  for  the  plaintiff  took  an  exception  to  the  warrants  and 
rate-bills,  as  being  illegal  on  the  face  of  them.  The  warrants  ap- 
peared to  be  signed  by  — — —  Strong,  Justice  of  the  Peace,  directed 
to  the  defendant  as  collector  of  the  town  of  Charlotte,  and  command- 
ing him  to  collect  the  rates  as  assessed  in  the  respective  rate-bills,  as 
refened  to  in  each  warrant,  but  neither  of  the  warrants  mentioned 
any  tax  to  have  been  granted  or  voted  by  the  town.  On  one  rate- 
bill  was  endorsed  "Mr.  Gillet^s  rate  for  1793'* — on  the  other,  "Mr. 
Gillet's  rate  for  1794,"  and  each  bill  was  subscribed  by  the  select- 
men of  Charlotte.  It  was  insisted,  that  as  no  mention  was  made  in 
the  warrants,  of  any  vote  or  grant  of  a  tax  or  taxes,  they  were  not 
sufficient  for  the  defendant. — That  in  the  former  question  it  was 
supposed  that  the  warrants  would  shew  that  the  several  taxes  had 
been  granted  by  the  town,  but  on  their  being  produced  it  appeared 
otherwise. 

The  Court,  after  hearing  an  argument  on  this  point,  were  of  opin- 
ion, that  tliese  warrants  were  not  on  the  face  of  them  legal. 

The  counsel  for  defendant  then  offered  in  evidence  the  proceed- 
ings of  the  town  in  the  settlement  of  Mr.  Gillet,  in  the  year . 

The  town  had  regularly  voted.to  give  Mr.  Gillet,  on  his  settlement 
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as  tfadr  mioister,  a  certain  warn  by  way  of  settlement,  and  a  certain  CkOitndeny 
sum  (vbich  was  the  sam  contained  in  each  of  the  rate-bills  produ*      nt^^* 
ced)  yearly,  for  hb  support,  and  offered  to  shew  that  Mr.  Gillet  was   ^^>o^>w^ 
settled  and  ordained  accordingly. 


The  counsel  for  the  defendant  said,  there  was  no  necessity,  that 
in  sach  case,  a  tax  should  be  directly  voted  by  the  town. — That 
when  the  town  had  agreed  with  a  minister  for  a  certain  sum  annual- 
ly, the  statute  for  supporting  ministers  of  the  gospel  made  it  an  an- 
nual tax  on  the  town*.  By  that  statute,  every  town  and  parish  are 
authorised,  among  other  things,  to  settle  a  minister,  ^'  and  lurther  to 
vote  such  minister  such  settlement  and  annual  support  in  mone}',  or 
otherwise,  as  shall  be  agreed  upon  between  such  minister  and  peo- 
ple, and  as  it  shall  be  found  necessary,  to  be  assessed  on  the  polls 
and  rateable  estates  of  persons  living  and  estates  lying  within  such 
town  or  parish.*' — Tliat  nothing  more  was  necessary,  than  that  the 
town  should  vote  the  minister  a  certain  sum  annually,  and  the  stat- 
ute directs  in  what  mode  il  shall  be  raised,  by  an  assessment  on  the 
polls  and  rateable  estates  of  the  inhabitants,  as  there  prescribed. — 
That  such  vote  was  equivalent  to  the  grant  of  an  annual  tax,  to  the 
amount  agreed  upon,  and  so  long  as  the  minister  should  continue  to 
preach  agreeably  to  the  settlement. 

The  plaintiff's  counsel  in  reply,  observed  that  this  was  a  contract 
only  between  the  town  and  Mr.  Gillet ;  at  least  it  became  so  on 
Mr.  GUlet^s  compliance — it  has  notliing  to  do  with  the  mode  of 
rai»ng  the  money.  The  most  that  can  be  made  of  the  statute  is, 
that  it  authorises  a  town  to  vote  a  tax  or  taxes,  to  enable  them  to 
fulfil  their  contract,  if  it  should  be  necessary  to  raise  the  money  in 
that  mode. 

Hall,  J.  I  consider  it  doubtful  whether  the  statute '  intended 
that  a  tax  should  be  levied  from  year  to  year,  to  enable  the  town  to 
fulfil  their  engagement,  without  any  further  vote  of  the  town,  but 
am  of  opinion  that  the  whole  should  be  left  to  the  Jury. 

Chipman,  Ch.  J.  I  am  clearly  of  opinion,  that  the  clause  which 
has  been  recited,  will  not  bear  the  construction  contended  for  by 
the  defendant's  counsel.  The  town  might  have  other  means  of 
raising  the  money,  and  the  minister  might  be  settled  with  that  view. 
The  clause  recited  seems  principally  intended  to  designate  the  fund 
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CkUUndm,  out  of  which  the  town  or  parish  might  reuse  the  money  if  it  should 
imT*     ^  voted,  and  the  persons  who  should  be  liable  to  be  taxed  in  such 
case.     It  would  be  giving  great  latitude  of  construction,  to  say  that 
it  authorised  the  town  or  parish,  where  they  should  vote  a  settle- 
Sberwia     jQent  and  annual  support  forthe  minister,  to  Vote  also  that  the  same 
"  should  be  collected  from  time  to  time,  as  it  should  fall  due.     But  it 

does  not  appear  that  the  town  of  Charlotte  has  done  this,  I  consid- 
er this  to  be  properly  a  questjon  of  law,  which  it  is  the  duty  of  the 
Court  to  decide.  Where  a  doubt  arises  on  the  weight  of  evidence 
to  prove  certain  facts,  which  as  they  may  be  found,  would  bring  the 
case  within  certain  rules  of  law,  or  not,  it  is  the  province  of  the  Jury 
to  decide,  that  is  not  the  present  case.  The  question  now  before  the 
Court,  is  a  previous  question  of  law,  independent  of  any  fact  to  be 
found  by  the  Jury. 

The  evidence,  therefore,  offered  by  the  defendant,  ought  not  to 
go  to  the  Jury. 

WooDBBiDOE,  J,  was  of  the  same  opiniofi. 

Verdict  for  the  plaintiff. 


Carpenter  vs.  Coit. 

ff  a  defeodaot,  in  an  action  on  contract,  had,  before  the  eommeocemdnivC  &k«. 
plaintiff*s  action,  become  liable  to  pay  a  demand,  against  which,  the  plaintiiT 
was  bound  to  indemnify  him,  yet  if  the  defendant  had  not  paid  the  demand  be< 
fore  the  commencement  of  the  plaialiff'a  actiob,  he  cannot  plead  it  in  ofhet. 

In  a  declaration  on  a  contract  for  the  payment  of  9pecifick  articles,  at  a  particular 
tine  and  place,  it  is  not  necessary  lo  aver,  that  plaintiff  Kai  ready  at  time 
and  pli|ce  to  receive  thrm. 

The  rules  of  Court  do  net  permit  either  party  to  change  his  plea  after  an  issae  of 
fact  has  been  joined  in  the  case. 

^janOT^*  THIS  was  an  action  of  assumpsit  on  note,  or  written  instru- 
1797.  ment,  dated  February,  1791,  in  which  Coit  acknowledged  the  re- 
ceipt of  £lB5y  4s.  of  Carpenter^  which  sum  he  promised  to  pay  to 
Carpenter  on  the  first  of  October,  1791,  in  due-biHs  payable  out  of 
the  road  tax  on  the  town  of  — -^—  if  due-bills  to  that  amount  should 
be  allowed  by  the  County  Court  for  the  County  of  Chittenden.. 
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And  if  a  safficient  som  shoidd  not  be  allowed  of  such  due-bab,  then  CWewrfMs 
the  remainder  in  certain  other  due-biib.    Payment  to  be  made  at     7^7* 
<he  dwelling  hoiiie  of  said  Coit  in  Burlington.  v^^^y^^ 

The  defendant,  in  the  Court  below,  had  plead  the  general  is-  C»rp«Bter 
sue,  and  an  aftet,  in  two  counts.  The  first  count  was  on  a  prom-  Coit 
ise  taiadtamify  and  save  harmless  the  defendant  against  any  dam- 
ages which  he  should  sustain  in  consequence  of  his  becoming  bail  to 
one  Pomroy,  who  waaieeogpized  for  the  prosecution  of  a  certain 
writ  of  Audita  Querela^  prayed  out  by  the  present  plaintiff.  And 
it  was  averred,  that  the  defendant  had  been  compelled  to  pay  a 
large  sum  (which  was  particularly  specified)  that  had  been  recovered 
against  Pomroy  on  his  recognisance.  The  prcHnise  was  alleged  to 
have  been  made  before,  and  the  money  to  have  been  paid  since 
the  commencement  of  the  present  action.  The  second  count  was 
for  money  paid,  laid  out  and  expended. 

To  both  which  counts  in  offset,  the  general  issue  had  been  pleads 
^  in  the  Court  below. 

Fay,  for  plaintiff,  moved  for  leave  to  alter  his  plea  to  the  firat 
count  of  the  defendant's  plea  in  offset,  and  to  demur,  on  terms. 

By  the  Court,  The  rule  of  this  Court,  allowing  parties  to  alter 
tlieir  pleas,  has  never  been  construed  to  permit  either  party  to  alter 
his  plea,  after  an  issue  of  fact  has  been  joined.  It  has  been  often 
so  ruled*    It  was  so  ruled  in  House  against  Billings. 

The  cause  now  came  on  to  trial,  on  the  pleadings  and  issues  fls 
above  stated. 
The  note  'being  admitted,  was  read  with  an  endorsement  of  a 

considerable  sum  as  having  been  received. 

■ 

The  counsel  for  the  defendant  theti  stated  their  evidence  on  the 
plea  in  offset — That  the  defendant,  long  before  the  commencement 
of  the  present  action,  had,  at  the  request  of  the  plaintiff,  procured 
one  Pomroy  to  become  recognized  for  the  prosecution  of  a  writ  of 
Audita  Q^erelaj  as  mentioned  in  the  first  count  of  the  defendant's 
plea  in  ofiset — That  the  defendant  engaged  to  indemnify  Pomroy, 
and  the  plaintiff  promised  that  if  the  defendant  should  be  compelled 
to  pay  any  thing  on  that  account,  the  same  should  be  allowed  on 
the  contract  now  in  suit. — That  the  Audita  Querela  was  detormin- 

12 
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CkUUndm^  ed  agaiott  the  present  plaintiff,  and  a  recovery  had,  for  a  large  sua 
'itStT'    AgSkuist  Pomroy,  on  hit  recognizance,  at  the  adjourned  term  of  the 
s^^sy^y  County  Court  in  June  last,  which  sum  the  defendant,  agreeably  to 
Carpeoter  )^  engagement  with  Pomroy,  had  paid. 

The  counsel  for  plaintiff  objected  that  this  evidence  wfis  not  ad- 
missible under  the  statute,  as  it  will  not  prove  a  debt  due  at  the  time 
of  the  commencement  of  the  plaintiff's  action. 

For  defendant  it  was  insisted,  that  it  would  be  unjust  to  exclude 
the  proof  of  thb  sum  in  offset,  since  it  was  paid  on  an  agreement  so 
to  be  applied,  though  not  actually  paid  before  the  commencement 
of  the  plaintiff's  action*  The  agreement  however  was  long  before ; 
but  from  the  nature  of  the  business,  the  defendant  had  been  compel- 
led to  pay  nothing  until  June  last.  The  plaintiff  ought  in  conse- 
quence to  have  forborne  the  suit  on  this  note,  or  to  have  paid  what 
was  recovered  against  Pomroy ;  but  since  he  has  done  neither,  the 
sum  so  paid  ought  to  be  allowed  in  offset,  which  would  only  be  car- 
rying into  effect  the  agreement  of  the  parties,  and  compelling  the 
plaintiff  to  do  no  more  than  he  ought  in  conscience  to  have  done, 
and  in  the  same  manner  as  it  had  been  agreed. 

Chifman,  Ch.  J.  The  statute  b  pointedly  against  the  defend- 
ant, upon  the  offset.  But  if  it  be  proved,  that  plaintiff  agreed  to  al- 
low the  defendant  on  the  note,  whatever  he  might  be  compelled  to  pay 
to  Pomroy^  the  defendant  may  have  justice  in  the  case,  consistent 
with  the/ules  of  law,  and  without  the  aid  of  the  statute  of  oflbets. 
For  if  the  plaintiff  .agreed,  that  whatever  the  defendant  should  be 
compelled  to  pay,  on  account  of  his  engagement  to  Pomroy,  should 
be  allowed  as  so  much  paid  on  the  contract  now  in  suit,  the  plaiatifi' 
could  in  no  way  discharge  or  avoid  that  agreement,  but  by  prevent- 
ing any  thing  coming  against  Pomroy,  on  account  of  his  recogni- 
zance, or,  by  paying  it  himself.  And  if  he  has  suffered  a  recoverj- 
to  be  had  against  Pomroy,  and  the  defendant  has  paid  the  money  so 
recovered,  it  may  be  proved  in  payment,  under  the  general  issue. 

If  the  plaintiff  directs  payment  to  be  made  on  a  demand  already 
in  suit,  and  payment  be  made  accordingly,  at  any  time  before  the 
trial,  such  payment  may  be  given  in  evidence  under  the  general 
issue. 

HalIi,  J.  and  Woodbrioge,  J.  concurred. 
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The  oflbet  vas  abandoned,  and  the  defoadant  attempted  to  prove  CmitwAw, 
theagreemeot  as  above  ftated,  but  ftdled  in  his  proof.    The  Jury       1797. 
therofore  found  a  verdict  for  the  plaintiff. 

The  defendant's  counsel  moved  in  arrest  of  judgmenti  for  insuf- 
ficiency of  the  declaration  on  two  grounds.  Ist.  That  it  contained 
no  aTerment  that  the  plaintiff  was  at  the  house  of  defendant,  in  Bur- 
lington, on  the  said  first  day  of  October,  1791,  (the  place  and  time 
of  payment  appointed  in  the  note)  ready  to  receive  the  payment, 
&C.  2d.  That  it  contained  no  averment  that  the  accounts  for  wori^ 
in  the  town  of had  been  allowed  by  the  County  Court. 

Pay,  for  the  plaintiff,  contended  that  the  averment  in  the  fint 
exception  was  unnecessary — ^that  the  want  of  it  would  not  have  been 
fatal  on  a  general  demurrer — that  the  averment  in  the  last  excep- 
tion would  have  been  improper.  At  any  rate,  if  one  or  both  of  the 
exceptions  might  have  prevailed  on  a  special  demurrer,  yet  they 
were  aided  by  the  verdict.  5  Conk.  Dig.  pi.  b.  87.^-In  assumpsit, 
that  plaintiff  should  not  be  disturbed  in  carrying  away  furze  from  a 
certain  place  where  the  furze  was  to  be  taken,  there  was  no  aver- 
ment that  he  was  disturbed  before  that  day.  It  was  held  that  this 
defect  wa«  cured  by  the  verdict. 

The  counsel  for  defendant,  in  support  of  the  motion,  contended 
that  the  averments  in  both  instances  were  necessary.  In  support  of 
the  first  exception,  it  was  urged,  that  the  defendant  was  not  holden 
to  pay,  unless  the  plaintiff  was  ready  at  the  time  and  place  to  re- 
ceive the  payment.  Upon  the  second  exception,  they  said  that  the 
allowance  of  the  accounts  by  the  County  Court,  as  mentioned  in 
the  note,  was  a  condition  precedent. 

The  Court  were  of  opinion  that  the  declaration  was  good  after 
verdict.  As  to  the  first  exception,  such  averment  in  this  case  is  not 
matter  of  substance.  It  is  not  traversable,  nor  any  way  necessary 
in  proof,  for  it  was  not  stipulated  that  the  plaintiff  should  be  person- 
ally ready,  &c.  At  any  rate,  it  is  cured  by  the  verdict.  As  to  the 
second  exception,  the  payment  of  the  sum  contained  in  the  note,  was 
not  to  depend  on  the  allowance  to  be  made  by  the  County  Court. 
The  feulure  of  a  sufficient  allowance,  only  changed  the  residuum  of 
payment,  by  substituting  other  due-bills.  Any  averment,  there- 
fore, to  this  point,  would  have  been  impertinent. 

The  defendant  can  take  nothing  by  his  motion. 
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CkUtendent 
January, 
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John  Dob  ex  dem.    Pearsal  vs.  Thorp. 

If  a  defendant,  io  ao  action  c^  Ejectment,  prove  that  be  parchased  the  whole  of 
the  lot  demanded— went  into  possetriuii  and  cleared  one  acre,  more  tbao  fif- 
teen years  before  the  commencement  of  tlie  plaintiflPs  action,  be  will  bold  the 
whole  lot  by  the  statute  of  limitations.  A  possession  of  a  part,  tinder  such 
purchase,  being  a  possession  of  the  whole,  it  a  bar  to  the  action. 

THIS  was  an  action  of  ejectment  for  two  hundred  acres  of  land 

in  the  town  of  Charlotte,  being  the  division  of  the  original 

Right  of  Jonathan  Aikens. 

Plea — The  General  Issue* 

The  plaintiff  made  a  clear  title  to  the  Right  of  Jonathan  Aikens 
in  Charlotte,  in  the  lessor,  a  severance  among  the  pro.prietors,  by 
which,  the  lot  of  land  demanded  was  legally  divided  to  the  Right  of 
sliid  Aikens ;  and  also  proved  the  defendant  in  possession. 

D.  Chipmaiij  for  defendant,  stated  that  one  Howlet  purchased 

the  lot  in  question  of Walbridge,  entered  into  posession  and 

improved  the  same,  as  early  as  June,  1785. — That  he  continued  in 
possession  until  he  sold  the  lot  to  Moses  Yale. — ^That  Yale  posses- 
sed and  improved  it  till  he  sold  fifty  acres  to  Stephen  Yale,  and  the 
remainder  to  Scovil. — ^That  S.  Yale  and  Scovil  possessed  and  im- 
proved it  till  tliey  afterwards  severally  sold  to  the  defendant,  who 
has  since  lived  upon  and  improved  the  premises,  and  as  a  bar  to  the 
plaintiff's  action,  relied  upon  the  clause  of  limitation  in  the  statute 
for  '^  settling  disputes  concerning  landed  property,"  there  having 
been  in  the  defendant  and  those  under  whom  he  claims,  an  uninter- 
rupted possession  against  the  lessor's  dtle,  from  June,  1785,  till  the 
present  time.  The  plaintiflPs  action  not  having  been  commenced, 
till  long  after  the  first  day  of  July,  1788,  the  time  limited  for  bring- 
ing actions  in  such  cases. 

Witnesses,  on  the  part  of  the  defendant,  were  then  called  to  prove 
the  purchase  and  possession  of  Howlet,  and  the  sales  and  continu- 
ance of  possession  from  Howlet,  through  the  Yales  and  Scovil  to 
the  defendant.  It  appeared  that  the  sales  had  in  every  instance 
been  made  by  deed,  which  the  defendant  offered  to  prove  by  parol, 
without  producing  the  deeds. 

Marshy  for  plaintiff,  objected  to  proving  by  parol,  a  conveyance, 


Thorp; 
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which  appeared  to  have  been  made  by  deed,  and  insisted  that  the  ChiUenden, 
deeds  ought  to  be  produced — ^that  such  was  the  general  rule  of  evi-     *t^7* 
dence.  v^^r''-^• 

Pearsal 

D.  CMpnum^  for  plaintiff,  contended  that  to  prove  a  transfer  of  ^w-^ 
the  possession  merely,  it  was  not  necessary  to  produce  the  deeds — 
that  for  present  purposes,  a  transfer  without  deed  was  sufficient. 
If  there  were  deeds,  they  were  superfluous.  What  might  be  done 
without  deed,  might  be  proved  without  deed.  Besides,  such  have 
been  the  decisions  in  this  Court. 

The  Court  permitted  the  defendant  to  proceed  with  parol  proof. 
Upon  which  the  Chief  Justice  said  that  he  concurred,  because  such 
had  been  the  precedents  in  this  Court.  He  was  unwilling,  there- 
fore, to  surprise  the  party,  by  altering  the  decisions  at  the  moment 
of  trial.  He  did  not,  however,  see  the  distinction  on  which  the  de- 
cisions in  this  case  were  founded.  It  was  true  that  the  possession 
of  land  might  be  transferred  without  deed,  but  it  might  be  also  by 
deed;  and  if  it  be  made  by  de€d,  the  deed  will  prove  it,  and  is  sure- 
ly better  evidence  than  parol  proof,  according  to  the  general  rule  of 
CYidence,  founded  on  the  soundest  principles.  If  the  transfer  was 
by  deed,  the  deed,  as  in  other  cases,  ought  to  be  produced.  It  might 
also  be  important  in  ascertaining  how  much  was  possessed  under 
such  transfer. 

The  defendant  failed  in  proving  that  Howlet  possessed  the  premi- 
ses in  the  year  1785,  and  the  Jury  found  a  verdict  for  the  plaintiff. 

Defendant'entered  a  review. 

On  the  trial  of  this  action  upon  the  review  the  next  term,  the 
plaintiff  having,  as  on  the  former  trial,  shewn  a  title  to  the  lot  in 
question,  the  defendant  relied  on  the  statute  of  limitation,  passed  the 
*  27tlt  day  of  October,  1785. 

To  bring  the  case  within  the  statute  of  limitations,  the  defendant 
proved  that  one  Howlet,  having  purchased  the  lot  in  question  of 
one  Walbridge,  went  into  possession  in  the  month  of  October,  1785, 
before  the  27th  day  oi  the  month,  and  cleared  one  acre.  The  de- 
fendant also  made  out  a  regular  chain  of  title  from^Walbridge  to 
himself,  and  that  the  possession  had  accompanied  the  title. 

Hkchcocky  for  the  plaintiff,  contended  that  the  defendant  had  at 
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CkiUendeut  most  acquired  a  title  to  the  acre  only  which  he  had  cleared,  and 
.  ^^T^7'    ^^t  ^^^  plaintiff  was  entitled  to  recover  the  remaining  part  of  the 

Pfunal 

vs.  D.  CUpman,  for  defendant,  admitted  that  if  Howlet  had  gone 

into  posseasion  of  the  lot  without  any  purchase  or  claim,  and  made 
improvements  on  one  acre  only,  he  could  not  hold  by  the  statute  of 
limitations  more  than  that  acre,  and  possibly  not  that,  as  it  might  not 
appear  that  his  possession  was  adverse  to  the  plaintiff's  title.  But 
since  he  purchased  the  whole  lot,  and  went  into  possession  under 
the  purchase,  his  possession  of  a  part,  was  a  possession  of  the  whole, 
adverse  to  the  plaintiff's  title. 

The  Court  decided,  that  as  the  defendant  purchased  the  whole 
lot,  and  went  into  possession  under  such  purchase,  he  was,  in  con- 
templation of  law,  in  posseasion  of  the  whole  lot. 

Verdict  for  the  defendant 


Note  —As  a  judgment  id  ao  action  of  ejectment,  was  not,  at  that  time,  a  bar 
to  another  actioo  of  ^etmeitt  for  the  lamelaadi  the  plaintiff  brought  an  actioo  of 
eJectiDent  for  the  tame  lot,  before  the  Circait  Court  holden  by  Jiidiset  PdtUtwn 
and  Pain^  On  trial  of  the  action  at  May  term,  1709,  the  evidence  waa  tlie  same 
89  on  the  lafit  trial  before  the  Supreme  Court,  and  the  only  question  was  whether 
the  defendant  was  entitled  to  the  whole  lot  by  the  statute  of  limitatioos,  or,  to 
the  acre  only  which  he  had  cleared. 

The  Court  decided  that  the  defendant's  possession  of  tlie  one  acre,  under  a  pur* 
cbane  of  ttie  whole  lot,  waa  a  posaessioo  of  the  whole  lot,  and  the  defendiiDt  bad  a 
verdicx. 


Allbn  vb.  Mann. 

The  taking  out  of  a  writ,  is  the  commencement  of  an  pction,   to  save  the  demand 
from  the  statute  of  limitations,  and  not  the  fei  vice  of  the  wriL 

ChiUaiden       ^^^^  ^"^^  ^^  action  of  trespass  on  the  case,  in  which  the  plaia- 

Januaiy,    tiff  declared,  in  substance,  that  on  the  26thday  of  November,  1793, 

he  took  out  a  writ  of  summons  of  that  date,  signed  by  ,'  against 

W.  G.  of  Vergennes,  on  a  note  of  hand  given  him  by  the  said  W. 

G.  on  the  10th  day  of  January,  1794,  for  the  sum  of  ;£*——,  wldch 
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writ  was  made  returnable  to  the  County  Court  then  next  to  be  hoi-  CkUffridm, 

den  for  die  County  of  Chittenden,  on  the Monday  of  Februa-    ''Ttq??' 

ry,  1794.— That  on  the  30th  day  of  November,  1793,  he  delivered  v^N/^^^^' 
the  said  writ  to  the  defendant,  then  a  legal  Constable  of  said  Ver-      ^^^^^ 
gennes,  to  serve  and  return  according  to  law ;  and  though  the  de-     Maan. 
fendanthad  a  reasonable  time  and  opportunity  to  serve  the  same, 
yet  he  altogether  neglected  and  wilfully  refused  to  serve  the  same 
before  the  first  day  of  December,  then  next,  whereby  the  plaintiflPs 
action  on  said  note  was  barred  by  the  statute  of  limitations,  and  the 
sum  due  thereon  wholly  lost  to  the  plaintiff. 

The  writ  in  the  present  action  was  dated  the  9th  day  of  Janua- 
ry, 1794. 

F\ea.—N6i  QuxUy. 

The  plaintiff  proved  the  note  against  W.  G. — the  taking  out  of 
the  writ  and  its  delivery  to  the  defendant,  (who  was  also  admitted  to 
be  a  Constable  of  Vergennes)  on  the  30th  day  of  November,  1793, 
which  was  on  Saturday,  near  sun-set.  It  was  farther  proved,  that 
on  Monday  following,  which  was  the  2d  day  of  December,  the  de- 
fendant being  informed  that  the  statute  of  limitations  had  run  on  the 
demand,  returned  the  writ  to  J.  S.,  from  whom  he  received  it,  and 
who  acted  as  attorney  for  the  plaintiff,  without  having  made  ser- 
vice. It  farther  appeared,  that  a  few  days  after,  the  defendant  on 
taking  advice,  went  to  J.  S.,  who  still  had  the  writ,  and  offered  to 
serve  it  at  his  own  peril,  but  J.  S.  refused  to  permit  him  to  serve  it. 

Chipman,  Ch.  J.  It  will  be  in  vain  for  the  plaintiff  to  proceed. 
It  is  clear,  as  well  from  the  declaration  as  the  proof,  that  there  is  no 
foundation  for  the  action.  The  declaration  is  wholly  insufficient  to 
support  a  judgment,  should  the  plaintiff  obtain  a  verdict.  From  his 
own  shewing  it  appears  that  the  plaintiff  has  sustained  no  injury, 
unless  from  his  own  voluntary  act.  The  taking  out  of  a  writ  is  the 
commencement  of  an  action,  to  avoid  the  statute  of  limitations,  if  it 
be  actually  taken  out,  it  is  sufficient  if  it  be  served  in  time  for  the 
next  Court,  to  which  it  must  be  made  returnable.  The  statute  of 
ofsets  has  made  the  day  of  serving  the  writ,  the  commencement  of 
the  action,  for  certain  purposes.  The  statute  of  limitation  has  made 
no  such  aheration :  it  remains,  therefore,  as  at  common  law,  and 
when  the  defendant  received  the  writ,  he  had  the  whole  time  of  ser- 
vice to  the  next  Court  (some  time  in  the  beginning  of  February)  to 
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CkUttndm,  make  the  service.  Until  that  time,  from  the  nature  of  the  thing,  the 
plaintiff  could  sustain  no  injury,  and  could  have  no  cause  of  com* 
plaint  against  the  officer.  At  the  time  of  bringing  this  action,  the 
9th  day  of  January^  1794,  the  time  of  service  not  being  then  expired, 
it  is  apparent  there  could  exist  no  right  of  action  in  this  case.  The 
defendant  ought  to  have  demurred.  It  would  be  nugatory  for  the 
plaintiff  to  take  a  verdict,  for  a  judgment  in  this  case  could  not  be 
supported.  Inde«>d,  though  the  evidence  proves  the  facts  allied 
in  tlie  declaration^,  it  does  not  prove  the  defendant  to  have  been 
guilty  of  any  thing  which  the  law  can  deem  an  injuiy.  He  is  in 
fact  charged  with  nothing  upon  which  to  say  he  is  guilty.  If  the 
plaint!^  or  his  agent,  has  not  permitted  the  writ  afterwards  to  be 
served,  although  there  was  ample  time,  as  it  appears,  he  has  lost  his 
M)t  by  his  own  latches,  or  his  eagerness  to  entrap  an  officer  who 
bad  done  nothing  amiss. 

The  other  Judges  concurring,  the  counsel  for  plaintiff  suffered  d 
verdict  to  be  taken  against  him. 


AddiMm, 

January, 

1707. 


EvsBTs  v«.  Brown. 

A  covenant  io  a  deed  by  B.  cooveyiog  laod«  to^  E.  io  these  words—'*  That  said  K. 
sbaH  hotd  the  premises,  so  that  neither  I  the  said  B.,  my  heirs  or  askigDs,  or 
any  person  claiming  in  or  under  me  or  them,  or  under  New  Hampshire,  bliall 
ever  have  any  right,  title,  interest  or  demand  thereto,  but  shall  by  ihis  deed, 
be  forever  barred  and  excluded,*'  has  not  the  same  legal  eflfect,  as  a  coveoant 
or  seisin  or  a  covenant  of  warranty. 

To  shew  a  breach  of  this  covenant,  it  is  not  necessary  to  prove  an  eviction,  as  in 
as  action  on  a  covenant  of  warranty,  nor  is  it  broken  by  a  dormant  title,  not.  . 
put  in  exercise. 

But  if  a  person  be  in  possession,  holding  under  New -Hampshire,  adverse  to  the 
pfaintiir's  title,  it  is  a  breach  of  the  covenant. 

THIS  was  an  action  of  covenant,  on  a  deed  of  bargain  and  sale, 
by  the  defendant  to  the  plaintiff,  of  five  hundred  acres  of  land  in  the 
town  of  Castleton,  butted  and  bounded,  for  the  consideration  of 
;&95,  dated  November  l6, 1774.  The  covenant  was,  that  the  said 
£.  should  hold  the  premises,  &c.  so  that  neither  the  said  B.,  his 
heirs  or  assigns,  or  any  person  claiming  under  him  or  them,  or  un- 


Tlie  Court  were  of  opinion  that  this  was  not  altogether  in  the  na* 
lure  of  a  corenant  of  warranty,  and  that  it  would  be  sufficient  for 
the  plaontiff  to  shew,  that  some  person  held  the  premises,  by  a  title 
adverse  to  the  title  conveyed  by  the  defendant  in  his  deed^  within 
the  words  of  the  covenant. 

The  pLsuntiff's  counsel  then  produced  and  read  a  charter  of  the 
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der  New-Hampshire,  should  ever  have  any  right,  title,  interest  or  Jddiie% 
demand  thereto,  but  should  by  the  said  deed  be  for  ever  barred  and  Tm7* 
excluded. 

It  was  alleged  as  a  breach,  1st,  Tbat  at  the  time  of  the  said  bar- 
gain and  sale,  the  premises  were  hot  the  property  of  the  said  B* 
2d,  That  the  said  B.  had  no  right  to  sell.  3d,  That  he  was  not 
seised  of  the  premises,  but  that  some  person  or  persons  unknown  to 
the  plaintiff,  were  seised  thereof,  and  that  such  person  or  persons, 
daimed  titi$  to,  and  were  duly  seised  under  a  title  derived  from 
New-Hampshire. 

Defendant  pleaded  that  he  had  not  broken  his  covenant,  &;c.  upon 
which  issue  was  joined. 

Miller,  for  the  plaintiff,  produced  and  read  a  deed  from  the  de- 
fendant to  the  plaintiff,  as  stated  in  the  the  declaration.  He  then 
stated  that  he  should  not  attempt  to  shew  an  ouster  of  the  plaintiff 
from  the  premises,  but  to  shew  that  there  was  a  grant  of  the  town  of 
Castleton,  in  which  the  premises  are  described  to  lie,  to  a  number  of 
proprietors — ^that  the  premises  had  never  been  severed  to  the  de- 
fendant, nor  any  person  under  whom  he  claims. — That  one  of  the 
pablick  lights  granted  in  that  town  to  the  first  settled  minister,  had 
been  surveyed  on  a  part  of  this  500  acres,  and  that  there  were  per- 
sons in  possession  by  title,  adverse  to  that  derived  from  the  defen- 
danL 

Darim  Chipmany  for  defendant,  objected  that  this  is  in  its  nature 
and  effect  a  covenant  of  warranty,  and  a  breach  of  it  can  be  proved 
by  nothing  short  of  an  eviction,  or,  that  which  is  tantamount. 

For  the  plaintiff  it  was  answered,  that  this  covenant,  at  least,  te- 
aembks  a  covenant  of  seisin — ^that  it  would  therefore  be  sufficient, 
to  shew  a  breach,  to  prove  that  some  person  under  an  adverse  title^ 
which  the  defendant  had  covenanted,  was  in  possession. 


98 

JddUont 

Jaoiftry, 

1797. 

Everts 

vs 
BrowD, 


CASES  IN  THE  SUPREME  COURT 

town  of  Castleton^  from  the  Governor  of  New-Hampshire  to  sixty 
proprietors,  dated  the  22d  day  of  September,  1761 ,  and  fur* 
ther  offered  to  give  in  evidence  a  survey  of  the  land  described  in  the 
aforesaid  deed,  or  a  part  of  it,  to  the  minister  s  right,  and  depositions 
to  prove  that  such  survey  had  been  made. 

To  this,  the  counsel  for  the  defendant  objected. 

The  Court  was  of  opinion,  that  the  survey  could  have  no  effect^ 
unless  it  had  been  made  in  pursuance  of  a  regular  and  legal  division 
of  the  town,  which  can  be  shewn  by  the  proprietors'  records  only. 

m 

The  plaintiff's  counsel  then  offered  to  prove,  that  at  the  time  of 
the  sale  from  the  defendant  to  the  plaintiff,  l6th  Nov.  1764,  there 
was  no  division  of  the  town,  therefore  the  proprietors  will  appear  to 
be  seised  and  in  possession  by  virtue  of  a  title,under  New-Hampshire, 
adverse  to  the  title  supposed  to  have  been  conveyed  by  the  defend- 
ant. 

The  Court  were  of  opinion  that  it  was  not  pertinent  to  give  such 
negative  proof. 

The  Chief  Justice  observed,  that  the  proof,  as  it  now  stands,  is 
of  an  undivided  township  of  land.  The  plaintiff  may  shew  a  legal 
division,  and  that  the  land  described  in  his  deed  from  the  defendant, 
was  legally  divided  to  some  other  proprietor,  in  opposition  to  his 
clsum",  under  the  defendant's  deed,  which  will  prove  a  breach.  Or 
the  defendandt  may,  in  my  opinion,  be  permitted  to  shew  himself  a 
proprietor,  and  that  in  the  division,  the  land  in  question  was  sever- 
ed to  the  plaintiff,  under  his  title,  in  which  case  there  could  be  no 
breach,  as  it  relates  to  a  title  under  New-Hampshire.  But  this 
would  be  proper  only  to  rebut  the  plamtiff^s  evidence. 

The  counsel  for  defendant  then  offered  to  prove  that  the  defend- 
ant was  owner  of  several  proprietors'  shares  in  the  town  of  Castle- 
ton.  To  this  there  was  an  objection,  and  the  Court  were  of  opin- 
ion, that  it  could  have  no  effect,  unless  a  division  could  also  be 
shewn,  by  which,  it  should  appear  that  the  land  in  question  had 
been  divided  to  the  defendant's  rights — ^that  the  defendant  would 
have  a  right  to  fortify  himself  if  he  was  able,  with  proof  of  a  full  right 
by  proprietorship  and  division. 

The  counsel  A)r  defendant  then  offered  to  prove  that  the  plaintilT 
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had  sold  part  of  the  SCXhacres  to  A.  Landon,  whose  estate  had,  by  Additm^ 
a  legal  seatence,  been  confiscated  to  the  use  of  this  State,  and  the  *n97^' 
land  be  had  so  purchased  of  the  plaintifl*^  was  sold  as  the  estate  of 
A.  L.  by  a  commissioner  of  the  State  to  one  D.  who  now  holds  the 
same.  They  then  read  a  deed  from  the  plaintiff  to  A.  L.  of  100 
acres,  part  of  the  premises,  dated  June  10,  1776,  and  a  copy  from 
the  records  of  the  Court  of  confiscation,  by  which  it  appeared  that 
the  estate  of  A.  L.  had  been  confiscated  to  the  use  of  the  State  of 
Vermont. 

A  deposition  was  then  offered  to  prove  that  the  said  100  acres 
was  sold  by  a  ^commissioner  of  the  State  to  D. 

By  the  Court.  It  is  necessary  first  to  shew  the  appointment 
of  the  commissioner,  either  by  a  record  of  his  appointment,  or 
his  comm  ission,  and  to  shew  the  sale  by  his  deed.*  Nothing  short 
of  that  can  be  admitted. 

Chipsian^  Ch.  J.,  in  his  charge  to  the  Jury,  after  stating  the  ev- 
idence, observed — In  the  determination  of  this  cause,  it  will  be  ne- 
cessary to  fix  the  true  construction  of  the  covenant  contained  in  the 
deed,  from  the  defendant  to  the  plaintiff  5  the  words  of  which  .are, 
^To  have  and  to  hold,  &c.  so  that  I  the  said  B.,  my  heirs  or  as- 
signs, nor  any  person  claiming  under  New-Hampshire,  shall  ever 
have  any  right,  t;tle,  interest  or  demanJ  thereto,  but  shall,  by  these 
presents,  be  for  ever  barred  and  excluded.'' 

It  is  not  precisely  a  covenant  of  warranty,  nor  is  it  a  covenant  of 
sdnn ;  yet  it  partakes  of  the  nature  of  that  covenant,  so  that  within 
certain  limits,  it  is  an  engagement  against  every  existing  right,  title, 
Ssc*  paramount  and  adverse  to  the  title  supposed  to  have  been  con- 
veyed by  the  defendant,  although  the  same  may  never  have  beeH'ex- 
arcised  or  prosecuted  to  the  actual  disturbance  of  the  plaintiff. 

The  plaintiff  has  proved  that  the  township  of  Castleton,  in  the 
year  1761,  was  granted  to  sixty  proprietors  as  tenants  in  common. 
No  division  appears  to  have  been  made,  either  before  or  since  the 
defendant's  sale  to  the  plaintiff;  so  that  there  appears  to  be  an  ad- 
verse title  in  the  proprietors  under  the  New-Hampshire  grant.  For 
if  the  defendant  should  appear  to  have  the  right  of  one  or  more  of 
those  tenants  in  common,  yet,  before  a  legal  division  or  partitioui 
he  couM  not  as  against  the  other  tenants,  sell  and  convey  the  title 
to  any  particular  tract  by  metes  and  bonndau    This  is  giving  the 
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covenant  the  construction  of  a  covenant  of  sesin^  which  the  parties 
seem  to  have  avoided  in  drawing  the  deed* 

On  the  other  hand,  for  the  defendant  It  is  contended  that  this  cov- 
enant must  have  the  construction  of  a  covenant  of  warranty. — ^That 
it  amounts  to  a  covenant  against  the  exercise  of  an  adverse  right, 
&c.  derived  under  the  defendant,  his  heirs  or  assigns,  or,  under  New- 
Hampshire,  by  any  person,  to  the  actual  prejudice  of  the  plaintifPs 
right — That  of  course,  nothing  short  of  the  exercise  and  prosecu- 
tion of  such  adverse  right,  operating  as  an  actual  ouster  of  the  plain- 
tiff's right  in  the  granted  premises,  can  prove  a  breach  of  tlie  cove- 
nant. 

In  construing  covenants,  we  should  endeavour  to  discover  the 
true  meaning  of  the  parties  to  the  contract,  and  thb  we  must  collect 
from  the  contraa  itself,  giving  due  weight  to  all  the  operative  words 
connected  with  the  covenant. 

Considering  it  in  this  connexion,  it  seems  to  me,  that  the  true  con- 
struction of  the  covenant  is,  that  the  defendant  in  his  deed  of  con- 
veyance, covenanted  against  every  right,  title,  &c.  under  him,  his 
heirs  and  assigns,  or  under  the  New-Hampshire  grant,  whereby  any 
person  should  actually  defeat,  in  whole  or  in  part,  the  plaintiff's  title 
as  derived  from  the  defendant,  and  there  was  no  view  of  engaging 
against  any  dormant  right,  title  or  claim,  unless  put  in  exercise  to 
the  prejudice  of  the  plaintiff's  claim. 

To  this  construction  we  are  led,  by  attending  to  the  concluding 
words  of  the  covenant,  in  connexion  with  what  precedes — ^  but  shall 
be  by  these  presents,  for  ever  barred  and  excluded." — This,  it  seems 
to  me,  qualifies  the  generality  of  the  covenant,  and  limits  it  to  ex- 
tend to  adverse  rights,  &c.  exercised  or  prosecuted,  not  to  those 
which  are  suffered  to  lie  for  ever  dormant,  so  that  there  can  be  no 
opportunity  of  determining  whether  they  might  be  barred  and  ex- 
cluded by  the  defendant's  deed  or  not.  Upon  this  construction, 
these  words  will  operate  agreeably  to  a  known  rule  in  the  construe^ 
tion  of  covenants — that  the  generality  of  a  covenant  may  be  restrain- 
ed by  particular  expressions.  These  last  words  must  have  this  ef- 
fect, as  it  appears  to  me,  or  be  considered  as  mere  surplussage.  The 
covenant  then  will  have  merely  the  effect  of  a  covenant  for  quiet  en- 
joyment, under  certain  limitations. 

If  we  take  this  to  i)e  the  true  construction,  the  plaintiff  has  not 
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shewn  a  •breach  of  the  covenant;  for  nothing  appears  but  that  the    Jdditon. 

piamtifr,  or  those  who  derive  through  him  or  his  title,  still  hold  and      1797.  * 

enjoy  the  land  described  in  the  deed  from  the  defendant.  >«#'">^*^« 

£verti 
Verdict  for  the  defendant.  „  ^^ 


Eastman  vs.  Hodoes^ 

An  ag^nt  b  a  competent  witness  to  prove  the  payment  or  nooey,  fur  his  principal^ 

aUhoa|,h  he  be  accountable  to  the  priodpal,  in  ca?e  the  principal  cannot*  avail 

hinutelfofrach  pay  meat 
it  money  be  paid  by  A.  to  B  on  a  note  wbieh  B.  holds  against  A  ,  and  B  refuse 
^    to  endorse  it  oa  the  note,  or  to  ?\\ow  it  in  paynent,  A  may  recover  the  amount 

of  B.  in  an  action  of  indebiiahu  tuiumpsU  for  money  had  and  received,  altho* 

the  note  still  remain  unpaid, 

THIS  was  an  action  of  indebitatus  assumpsit  for  money  had    ^<M»»»f 

■*■  "  January, 

and  received.  iTd7. 

Plea — The  General  Issue, 

Gilmore  was  produced  as  a  witness  on  the  part  of  the  plaintiff,  to 
prove  that  he,  as  the  plaintifTs  agent,  had  paid  the  money  to  the  de- 
fendant. 

Darius  CMpman,  for  the  defendant,  objected  that  as  Gilmore 
received  the  money  of  the  plaintiff,  to  pay  to  the  defendant,  he 
stood  accountable  to  the  plaintiff  for  the  money,  unless  it  could  be 
proved  that  he  paid  it  over;  consequently  he  was  interested,  and 
not  a  competent  witness ;  for  he  is  not  discharged  unless  the  plain*' 
tiff  recover  in  this  action.     A  recovery  will  discharge  him* 

By  the  Court.  It  is  the  case  of  an  Agent.  It  does  not  go  to 
the  competency  of  the  witness,  but  to  his  credibility  only.  The  ob- 
jectioB  was  accordingly  overruled,  and  the  witness  was  s^om. 

He  testified,  that  the  plaintiff  sent  by  him  £15,  to  pay  to  the  de- 
fendant on  a  note,  which  the  defendant  held  against  the  plaintiff— 
that  he  paid  the  money  to  the  defendant,  who  said  he  would  endorse 
it — took  out  a  piece  of  paper  and  wrote,  as  he  supposed  an  endorse- 
ment on  the  note,  but  said  he  did  not  know  this,  because  he  could 
not  read. — ^That  having  afterwards  understood  that  the  defendant 
denied  having  received  the  money,  he  called  on  him  in  company 
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with  the  plaintiff— that  the  defendant  said  he  did  not  receive  the 
money  on  account  of  the  gold  falling  short  in  weight,  and  that  the 
witness  carried  it  away. 

Other  witnesses  testified  that  the  defendant  afterwards  produced 
the  note,  and  that  there  was  no  endorsement  upon  it. — That  he  in- 
sisted on  being  paid  the  whole  amoant  of  the  note,  which  he  said 
was  due,  and  refused  to  receive  what  remained  due  after  deducting 
the  sum  said  to  have  been  paid  by  Gilmore,  although  once  tendered 
by  the  plaintiff. 

On  the  part  of  the  defendant,  depositions  were  read,  to  prove  that 
Gilmore  did  not  pay  the  money,  but  that  he  carried  it  away. 

The  counsel  for  the  plaintiff  insisted  that  as  the  money  was  paid, 
and  the  defendant  had  constantly  denied  the  receipt  of  it,  and  refu- 
sed to  apply  it  on  the  note,  the  plaintiff  was  entitled  to  recover. 

The  counsel  ibr  defendant  insisted  that  if  the  Jury  were  of  opin- 
ion that  Gihnore  had  paid  the  money,  (which  he  did  not  admit  to 
be  proved)  yet  the  defendant  ought  not  to  be  accountable  in  this  ac- 
tion.— That  if  the  money  was  received,  it  was  received  on  a  note» 
on  which  there  was,  and  still  is  due,  more  than  the  amount  of  the 
money  said  to  have  been  paid.  If  proved  to  have  been  received, 
the  defendant  would  endorse  it  on  the  note. 

Chipman,  Ch.  J.,  in  his  charge  to  the  Jury,  observed,  that  if  they 
found  that  the  money  was  paid,  the  action  was  well  supported. 
Had  the  defendant  received  the  money  and  merely  neglected  to 
make  the  endorsement,*  but  stood  ready  to  allow  it  on  the  note,  it 
would  have  been  a  different  case.  But  as  he  has  constantly  denied 
the  receipt  of  the  money,  and  still  denies  it,  and  has  demanded  the 
whole  amount  of  the  note,  should  he,  on  the  suggestion  of  his  coun- 
sel, recover  in  this  action  and  obtain  a  bill  of  cost,  there  is  no  secu- 
rity that  he  will  hereafter  allow  it  on  the  note.  As  he  has  refused 
to  apply  the  money  and  account  for  it  as  originally  intended,  and 
has  here  defended  on  that  ground,  it  is  but  justice  that  he  should 
account  fo^]t  in  this  action.  ** 


Verdict  for  the  plaintiff. 
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Doe  ex  dem.    Britton  vs  Law&ence  and  Clakk.  ^^i^^' 

I/in  the  Records  of  a  proprietors*  meeting,  it  be  stated  that  sach  meeting  was  le- 
gally wsrned  and  boldeo.  it  is  not  only  prima/ade  evidence  that  such  meeting 
was  legally  warned,  but  is  aUo  prima faeit  evidence  that  the  difTerent  articles 
of  busio«*8B  acted  upon  at  soch  meeting,  were  inserted  in  nicb  warning. 

FvnA  evidence  caooot  be  admitted  to  explain  proprietors*  records,  or  to  add  what 
might  have  been  omitted  in  making  up  such  records 

If  a  plaintifTin  Ejectment  rely  on  the  proprietors*  records  to  shew  that  the  lands 
io  qaestioD  were  severed  to  his  right,  he  mu  it  ohew  by  the  records  that  sncii 
severance  was  made  agreeablyto  the  statute  regulating  proprietors*  meetings. 

THIS  was  an  action  of  ejectment  for  fifty  acres  of  land,  being 
the  north  half  of  Lot  No.  14  in  the  2d  division  of  lands  in  Wey- 
bridge. 

On  the  triply  the  plaintiff  proved  a  title  in  his  lessor  to  half  of  the 
nglit  of  Z.  D.  one  of  the  grantees  in  the  charter  of  Wey  bridge.  The 
counsel  for  plaintiff  further  stated,  that  in  the  division  of  the  to^n 
of  Weybridge,  the  fifty  acres  in  question  had  been  legally  voted  by 
the  proprietors,  to  the  settler  on  the  half  right  of  Z.  D.  owned  by 
the  lessor  of  the  plaintiff. 

To  prove  thb,  the  proprietors'  records  were  produced,  whicii  be- 
gan with  reciting  that  ^^  At  a  meeting  legally  warned  and  holden, 
&c.'^ 

The  counsel  for  defendant  objected  that  the  meeting  of  the  pro- 
prietors was  in  fact  illegal,  although  it  was  to  be  taken,  prima  far 
cte,  from  the  records,  to  have  been  legal,  and  to  impeach  the  legali- 
ty of  the  meeting,  offered  to  prove,  that  it  had  ever  been  the  opin- 
ion of  the  proprietors  that  the  meeting  was  illegal. 

By  the  Court.  Records  expressing  a  meeting  of  proprietors  to. 
have  been  legally  warned  and  holden,  have  always  been  considered 
in  this  Court,  i^nmaycicte  evidence  of  the  legality  of  the  meeting — 
it  may  be  impeached,  but  this  cannot  be  admitted  from  slight  pre- 
sumptions and  vague  opinions,  if  you  would  impeach  the  legality 
*  of  the  meeting  in  this  case,  you  must  point  out  particularly  wherein 
it  was  illegal,  and  support  it  by  legal  evidence. 

It  was  further  contended  by  the  counsel  for  the  defendant,  thtt 
the  law  empowering  proprietors  to  vote  to  settlers  their  lots,  in  lieu 
of  their  draughts,  required  that  h  should  be  done  only  at  a  meetings. 


'J 
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Adduon^  warned  for  that  purpose;  and  to  entitle  the  plaintiff  to  read  such 
^7^*^*     vote,  it  was  necessary  for  him  to  shew  that  an  article  was  inserted 

N^^N*^-^  in  the  warning,  notifying  the  proprietors  that  it  was  intended  to  pass 
BrittoB     such  vote. 

Vf. 

and  Clark.  By  the  Court.  Upon  this  record,  the  meeting  must  be  taken  to 
have  been  legally  warned,  for  the  purpose  of  passing  every  vote 
which  had  been  passed  at  the  meeting,  unless  the  contrary  be 
shewn. 

The  counsel  for  plaintiff  then  read  a  vote  of  the  proprietors,  to 
assign  one  half  of  Lot  No.  14  to  the  right  of  Z.  D.  and  the  other 
half  to  the  right  of  M.  J*  The  next  vote  was  to  assign  the  whole 
of  No.  14  to  the  right  of  Z.  D.  and  another  vote  to  assign  No.  42  to 
the  right  of  M.  J.  A  survey  of  No.  14  was  then  read.  This  Lot, 
in  a  former  attempt  at  a  division  of  the  town  of  Weybridg%  had 
been  drawn  to  the  right  of  Z.  D. 

For  the  plaintiff,  wto  read  in  evidence,  to  prove  a  division  of  the 
town  ofWeybridge — 1st,  A  vote  from  the  proprietors'  records  for 
two  divisions ; — ^the  first  division  to  consist  of  one  acre — ^the  second 
of  one  hundred  acres. — A  vote,  appointing  a  committee  to  make  a 
plan  and  survey.  2d,  An  allotment  and  survey.  There  was  alsp 
offered,  a  paper,  purporting  to  contain  minutes  of  a  draught  of  a  di- 
vision of  lands  in  Weybridge,  in  which,  more  than  forty  rights  were 
minuted,  as  exempt  from  the  draught.  On  the  back  of  the  paper 
was  written,  "  Voted  the  within  proprietors,  as  settlers. 

«  A.  W.  Propnetort'  CkrkJ^ 

The  counsel  for  plaintiff,  further  offered  parol  evidence,  to  ex- 
plain, as  they  expressed  it,  and  reconcile  the  records,  by  shewing 
that  the  votc^  as  recorded,  assigning  half  of  Lot  No.  14  to  the  right 
of  Z.  D.  was  never,  in  fact,  passed,  but  was  entered  by  the  C.erk 
through  mistake,  and  to  shew  that  those  who  were  the  owners  of  the 
righu  voted  to  settlers,  were  settlers  in  fact. 

The  counsel  for  defendant  objected  to  the  paper  and  minutes  of- 
fered— that  they  were  not  authentic ;  and  (o  the  parol  evidence,  to 
Mpply  or  vary  the  reccM-d. 

By  the  Court.  The  paper  purporting  to  contain  minutes  of  a 
draught  ought  not  to  be  read  in  evidence,  ts  it  does  not  appear  to 
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have  been  recorded  as  an  ad  of  the  proprietors,  or  from  any  thing  Jdditot^ 
which  accompanied  it,  to  contain  any  matters  acted  upon  at  a  pro-  ^1*7^* 
prietors'  meeting.  The  endorpement  by  A.  W.  proprietors'  Clerk, 
was  not,  under  the  circumstances,  sufficient  to  warrant  such  conc^n* 
sion.  As  to  the  other  point,  the  Court  are  of  opinion,  that  parol  ^f^I^^ 
proof  is  not  admissible  to  reconcile  or  explain  the  record,  or  to  add 
what  was  omitted  by  the  proprietors'  Clerk.  That  if  such  i^ecords 
might  in  any  way  be  impeached  by  parol  evidence,  (which  is  not 
necessary  in  this  case  to  decide)  certainly  no  addition  can  be  made 
by  parol.  The  record,  on  the  face  of  it,  must  appear  to  be  good  and 
sufficient :  if  an  ambiguity  should  arise  from  parol,  it  might  alsoibe 
explained  by  parol.  It  is  not  admissible  to  prove  that  forty  rights 
and  more,  were  voted  to  the  owning  settlers,  in  which  case  alone  the 
proprietors  had  power  to  except  from  the  draft.  It  would  destroy 
all  confidence  in  such  records,  were  it  admitted  to  curtail  and  sup- 
ply them  on  occasion,  from  the  accidental,  and  often  treacherous 
recollection  of  witnesses. 

On  the  part  of  the  defendants  it  was  proved,  that  Clark,  one  of 
the  defendants,  had  a  good  title  to  half  of  the  right  of  Z.  D.  and  the 
right  of  M.  J.  in  Wey  bridge. 

D.  Ckipman  for  plaiotifi*. 

« 

Dariits  CMpman  and  Miller  for  defendants. 

Chipman,  Ch.  J.,  in  his  charge  to  the  Jury,  observed,  that  as  the 
defendants  were  in  possession,  it  was  necessary  that  the  plaintiff 
should  make  out  a  good  title  in  every  point,  before  he  could  remote 
the  defendants. — That  although  the  lessor  of  the  plaintiff  appeared 
to  own  the  half  of  an  undivided  share  in  Weybridge,  yet  he  had  fail- 
ed in  proving  a  right  to  the  fifty  acres  demanded,  as  the  north  half 
of  Lot  No.  14,  drawn  and  divided  to  the  right  of  Z.  D.— That  no 
legal  division  had  been  shewn. 

The  proprietors  had  proceeded  legally  in  warning  their  meeting, 

and  voting  to  make  their  divbion,  and  in  making  a  survey  and  plan 

of  their  allotment ;  but  their  subsequent  proceedings  did  not  appear 

to  be  warranted  by  any  law.    No  draft  in  fact  has  been  shewn. 

Three  or  four  votes  have  been  produced  assigning  particular  lots, 

and  parts  of  lots  to  particular  rights.     But  the  lots  were  not  voted  to 

any  persons,  as  settler^  in  lieu  of  their  drafts.    For  aught  that  ap« 

14 


106  CASES  IN  THE  SUPREME  COURT 

jddisofh    pears,  it  was  a  mere  arbitrary  dispogition  of  tlie  lots  to  setve  the  in- 
^T?"^.^*     terest  of  •♦  part  of  the  proprietors. 

v^rv^^^      Proprietary  divisions  are  made  solely  by  authority  of  the  statute, 
Britton      ^j^^  are  valid  so  far  only,  as  they  are  made  in  conformity  to  that  au- 
liiiwreoce    thority.     That  in  this  case  there  could  be  no  pretence  that  the  pro- 
ceedings of  the  proprietors  were  in  conformity  to  the  statute. 

Verdict  for  defendants. 


vs 

wn 

«im1  Clark. 


Burroughs  vs.  Booth. 

If  ID  a  eapiioo  to  a  deposition,  it  be  certified  that  the  deponent  was  cautioned  t« 
testify  the  troth,  tlie  whole  troth  and'  oothing  but  the  truth,  yet  if  the  ceriifi' 
cate  of  the  oath  be,  that  the  deponent  was  iworn  to  the  truth  of  the  depositioo, 
such  deposition  cannot  be  read  in  eridence. 

Addison,        ON  the  trial  of  this  action,  the  deposition  of  E.  T.  taken  in  the 
^"iTW?^'     State  of  Connecticut,  was  offered  to  be  read. 

The  counsel  for  defendant  took  exception  to  the  caption,  that  it 
was  certified  that  the  deponent  had  been  sworn  to  the  truth  of  the 
deposition,  whereas,  it  should  have  been  certified  that  the  deposi- 
tion contained  the  truth,  the  whole  truth  and  nothing  but  the  trutli. 

It  was  certified  that  the  deponent  was  cautioned  to  tell  the  truth, 
the  whole  truth  and  nothing  but  the  truth. 

It  was  contended  by  the  counsel  for  the  plaintiff,  that  taking  the 
whole  together  the  caption  was  sufficient.    But, 

The  Coiu-t  unanimously  ruled  that  the  caption  was  insufficient. 
It  must  appear  by  the  certificate  of  the  magistrate  who  took  the  dep- 
osition that  the  deponent  was  sworn  that  the  same  contains  the 
truth,  the  whole  truth  and  nothing  but  the  truth. 

This  cannot  be  supplied  by  any  previous  caution.  It  must  be  in 
the  oath  administered. 

a 

The  deposition  was  rejected 
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Halb  v8.  Gbiswold.  • 

The  Judges  of  a  Couoty  Court,  on  application  of  i  defendant,  may,  in  their  dis- 
cretioB,  io  c«Bee  not  provided  for  by  the  ttatute,  set  aside  a  judgment  rendered 
oo  default,  oo  such  conditions  to  be  performed  by  th^  defendant,  as  they  shall 
in  their  discretion  prescribe,  such  as  payment  of  costs  to  the  plaintiff,  or  waiv- 
iB(  some  advantage  which  he  may  have  cf  the  plaintiff  io  the  case,  and  such 
proceeding  cannot  be  re-examined  in  )fils  Court,  on  writ  of  Error* 

But  if  in  granting  this  favour  to  the  defendant,  the  Court  order  the  plaintiff  to  en- 
ter his  action  anew,  and  on  ills  refusal  to  pay  to  the  Court,  fees  for  such  entry, 
order  a  dod  suit,  it  is  Error,  and  the  judgment  will  be  reversed. 

H  ALE,  the  plaintiff  ia  Error,  brought  his  action  against  Gris- 
wold  CO  a  promissory  note,  before  the  County  Court  in  Addison 
County,  at  the  September  term,  1794.  The  cause  was  continued, 
and  at  March  term,  1795,  the  plaintiff  recovered  a  judgment  on  a 
trial  by  Jury.  The  defendant  reviewed,  and  the  cause  was  contin. 
oed  to  March  term,  1796,  at  which  term  the  plaintiff  obtained  a 
judgment  by  default.  On  the  third  day  of  the  same  term,  the  de- 
fendant appeared  in  Court,  and  prayed  that  the  default  might  be 
erased,  which  the  Court  ordered,  on  the  payment  ofcoststothe 
plaintiff.  The  costs  were  paid,  and  the  record  proceeds — ^*  The 
plaintiff  being  required  by  the  Court,  to  enter  fab  said  action  anew, 
which  he  refused,  the  Court  do  therefore  consider  that  the  plaintiff 
be  non-suited  ift  this  cause,  for  want  of  entering  fees  being  pud 
anew,  and  that  the  defendant  recover  of  the  plaintiff,  &c'' 

Whereupon,  the  plaintiff  brought  this  writ  of  Error,  and  assigned 
the  general  Error,  that  judgment  was  rendered  for  the  defendant, 
whereas  it  ought  to  have  been  rendered  for  the  plaintiff,  &c« 

nea— li&ol  there  is  no  Error,  Sfc. 

D,  CAspmofi,  for  the  plaintiff,  contended  that  although  the  Court 
below,  might,  under  the  circumstances,  have  had  a  discretionary 
power  to  erase  the  default  in  this  cause,  which  could  not  be  examin- 
ed into  on  a  writ  of  Error,  yet  they  had  no  right  to  order  the  plain- 
tiff to  pay  entering  fees  anew — that  the  default  could  not  have  been 
erased  under  the  statute,  for  that  extends  only  to  a  default  for  non- 
appearance on  the  first  day  of  the  term,  to  which  the  writ  was  re- 
turnable. There  was  no  pretence,  therefore,  that  the  law  authori- 
sed 4hb  requisition  upon  the  plaintiff.  That  the  demand  of  enter- 
ing  fees  was  illegal— the  defendant  was  not  bound  to  pay  them,  and 
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Hale 
vs. 

GrUwold. 


the  Court  had  no  right  to  non-suit  him  for  non-payment.  That 
this  was  not  a  non-suit  in  the  common  course  of  business ;  and  the 
ground  of  the  non-suit  appearing  on  the  record,  and  clearly  appear- 
ing to  be  Illegal^  the  judgment  ought  to  be  reversed. 

Marshy  for  the  defendant,  contended  that  the  Judges  of  the  Coun- 
ty Court  had  the  power  and  the  right  to  regulate  the  practice  of  the 
Court,  and  to  make  general  and  particular  rules  for  that  purpose. — 
That  this  was  a  case  within  the  regulation  of  practice,  and  the  Judg- 
es had  a  right  to  render  judgment,  by  non*suit  or  default,  against  a 
party  refusing  to  comply  with  their  rules. — That  this  was  a  matter 
of  discretion  in  the  Court  below,  and  cannot  be  re-examined  on  a 
writ  of  Error. 

Chifman,  Ch.  J.  The  default  was  not  erased  in  this  case,  by 
authority  of  the  statute  regulating  civil  process.  That  extends,  as 
was  observed,  only  to  a  default  for  non-appearance  of  the  defendant 
on  the  first  day  of  the  term  to  which  the  writ  b  returnable. 

The  Judges  have,  certainly,  a  discretionary  power  to  set  aside  a 
judgment  rendered  on  default,  if  they  shall  be  convinced,  that  under 
the  circumstances,  the  defendant  is  equitably  entitled  to  relief 
This  is  a  favour  to  the  defendant,  and  may  be  granted  on  condition 
that  he  pays  cost  to  the  plaintiff,  or,  that  he  waive  some  advantage 
which  he  might  otherwise  have  of  the  plaintiff. 

But  I  am  clear,  that  in  such  case,  the  Judges  can  have  no  power 
to  order  the  plaintiff  to  pay  any  additional  fees,  as  a  condition  of  his 
proceeding  in  the  cause  after  the  erasure  of  the  default.  The  law 
allows  no  such  fees  to  be  paid  a  second  time,  unless  where  the  de* 
fault  is  set  aside  under  the  statute  as  just  mentioned. 

The  Judges  may  not,  either  of  right,  or  in  their  discretion,  de- 
mand or  receive  of  any  party,  greater  fees  than  are  by  law  allowed. 
All  rules,  in  the  regulation  of  practice,  which  should  give  them 
greater,  or  other  fees  than  are  allowed  by  law,  would  be  illegal  and 
void.  To  reflise  justice  to  a  party,  or  to  render  judgment  against 
him,  for  a  refusal  to  pay  fees  illegally  demanded,  is  certainly  wrong. 
It  may  be  a  wrong  of  the  Judges,  but  a  party  taking  a  judgment, 
always  takes  it  at  his  peril. 

The  setting  aside  of  the  default  inthi^case  was  a  matter  in  the 
discretion  of  the  Judges,  which  cannot  be  re-examined  in  this  Oourt 
on  Error.    But  the  judgment  of  non-^uit  being  entered,  not  in  the 
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common  course,  for  default  of  the  plaintiff's  appearance,  or,  for  AddUon^ 

non-compliance  with  any  legal  rule,  but  on  a  ground  manifestly  ille-  ^^\^^* 

gal,  and  that  illegal  ground  of  the  judgment  appearing  in  the  re-  ^^^^s^^^ 

cord,  I  am  clearly  of  opinion  that  it  is  matter  of  Error  and  proper  ^^'^ 

to  be  examined  in  this  Court.  Griawold. 

The  other  Judges  concurred. 

Judgment  of  the  County  Court  reversed. 


Dob  ex  dem.     Brouohton  vs,  Blackman  and  Bearoslet. 

The  appoiotmeot  of  Constables  and  bthf>rtown  officers,  must  be  shewn  by  a  certi- 
fied eopj  of  the  record  of  their  appointment,  from  the  Town  Clerks,  before 
their  acta  can  be  given  in  evidence. 

THIS  was  an  action  of  ejectment  for  ninety-seven  acres  of  land    R^^^ond, 

''  ''  January, 

in  Wells,  laid  to  the  original  right  of  J.  A.  3d.  An  act  was  passed  1707. 
by  die  Legblature  in  October,  ITST^  empowering  the  selectmen  of 
Wells  to  levy  a  tax  of  one  penny  on  each  acre  of  land  in  Wells,  to 
be  collected  by  the  Constable  of  the  town,  who  was  empowered  to 
sdl  the  land  of  those  who  should  be  delinquent  in  the  payment  of 
the  tax.  The  lessor  of  the  plaintiff  claimed  as  a  purchaser  of  the 
right  of  J.  A.  3d,  which  was  sold  for  the  payment  of  that  tax« 

The  act  granting  the  tax  was  read,  and  a  warrant  for  the  col- 
lection of  the  tax  was  produced,  signed  by  D.  C,  J.  B.  and  D.  L. 

as  selectmen  of  Wells,  and  dated  ,  1788.    To  prove  that 

D.  C,  J.  B.  and  D.  L.  were  selectmen  for  that  year,  the  counsel 
for  the  plaintiff  offered  a  certificate  of  the  Town  Clerk  of  Wells, 
certifying  that  they  were  chosen  selectmen  for  that  year. 

It  was  objected  that  this  was  not  sufficient — ^that  the  Town  Clerk 
should  have  certified  a  copy  of  the  record  of  the  vote  of  the  town, 
making  the  appointment. 

It  was  afterwards  admitted  that  the  persons  named  were  se- 
lectmen. 

A  warrant  was  then  produced,  directed  to  the  Constable  of  Wells, 
his  name  not  inserted.  Simon  Francis  was  said  to  have  been  Con- 
stable for  that  year,  and  to  have  collected  the  tax. 
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Ruaand,        It  was  insisted  by  the  counsel  for  defendant,  that  to  entitle  his 
^"^g^f '    deed  of  land  sold  by  him,  for  the  payment  of  the  tax,  to  be  read,  his 
v^^v^<^  appointment  as  Constable  must  first  be  shewn. 
Broughton       ff  ^  ^g  ||  ^^^  answered,  that  a  Constable  was  a  publick  officer : 
BlackmaR  t(  it  was  therefore  unnecessary  to  shew  his  appointment. 

The  Court  ruled  that  his  appointment  must  be  shewn,  for  it  was 
not  of  publick  notoriety  who  were  chosen  Constables  in  the  several 
towns  from  year  to  year.  They  however  were  of  opinion  that  if 
the  warrant  bad  been  directed  to  Simon  Francis,  naming  him  Con* 
stable  of  Wells,  it  would  have  been  sufficient. 

The  cause  was  continued* 


Dbubt  and  Strong,  Administrators  of  Elisha  Staoko,  i».  Shum- 

WAT. 

It  18  a  breach  of  a  coveqant  of  warranty  io  a  cooveyance  of  land,  if.  fioal  judgment 
io  ejectmeDt  be  rehdered  againit  Uie  grantee,  although  the  graatee  contiooe  in 
poMeisioo  of  the  land  by  means  of  a  subsequent  purchase. 

In  an  action  for  a  breach  of  such  covenant  of  warranty,  it  is  a  general  rule,  that 
the  value  of  the  land  at  the  time  of  eviction,  with  interest  from  that  time  to  the 
timeofreDderiog  the  judgment,  ifc  the  measure  of  damages;  but  there  are  «i- 
ceptions  to  this  rule.  In  a  case,  where  the  plaintiff  io  an  action  of  coyenaot^ 
had,  on  eviction,  recovered  of  the  plaintiff  in  ejectment  a  sum  for  his  better- 
ments, that  sum  will  be  deducted  from  the  value  of  the  land  in  assessing  the 
damages. 

THIS  was  an  action  on  a  covenant  of  warranty,  in  a  deed  of 
January,    conveyance,  from  the  defendant  to  the  intestate,  in  his  life  time« 
1787.  "j^g  conveyance  was  of  two  hundred  and  twenty  acres  of  land  in 

Brandon,  being  Lots  No.  23  and  35,'  drawn  to  the  original  right  of 
N.F. 

It  appeared  on  trial  that  after  the  death  of  Elisha  Strong,  the  ad- 
ministrators, by  virtue  of  an  act  of  the  Legislature,  sold  the  said  two 
hundred  and  twenty  acres  of  land  to  E.  K.,  and  in  the  year  I789y 
one  Maxwell  recovered  a  judgment  against  E.  K.  in  an  action  of 
ejectment  for  the  same  land,  under  an  adverse  title.  E.  K.  was  by 
law  entitled  to  betterments  on  the  land,  and  on  a  bill  filed,  recovered 
of  Maxwell  £120. 
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It  was  stated  by  the  counsel  for  the  defeDdant^  that  Maxwell  had    RuUand, 

never  taken  out  a  writ  of  possession  on  his  judgment,  and  that  £.      n^T* 

K.  had  continued  to  possess  the  land,  and  had  acquired  a  good  title  ^^^v^*w/ 

under  a  vendue  sale  for  the  collection  of  a  certain  tax — ^they  there-     S^>^"S 

•^  vs. 

fore  contended,  that  there  never  had  been,  and  indeed  could  not  be,  Slwmway. 
an  actual  ouster  of  any  person  claiming  under  the  title  derived  from 
the  defendant.     But, 

The  Court  were  of  opinion,  that  the  judgment,  in  the  action  of 
ejectment,  which  was  against  the  title,  was  a  sufficient  breach  of  the 
covenant  of  warranty  to  support  this  action — ^that  it  was  no  preju- 
dice to  the  defendant,  that  £.  K.  had  not  suffered  himself,  after  the 
judgment,  to  be  put  out  of  possession,  or  had  purchased  the  real  ti- 
tle to  the  land.  The  covenant  was  broken,  by  the  vendor's  failing 
to  defend  the  title  on  a  final  trial. 

It  was  contended  by  the  counsel  for  the  plaintiff,  that  the  plaintiff 
was  entitled  to  recover  the  value  of  the  land,  at  the  time  of  the  evic- 
tion, with  interest  from  that  time. 

By  the  Court  It  is  a  general  rule,  in  an  action  on  a  covenant 
of  WHrranty,  that  the  value  of  the  premises  at  the  time  of  the  evic- 
tioD^  with  interest  from  the  time  the  judgment  tiras  rendered,  shall 
be  the  measure  of  damages.  But  there  ere  exceptions  to  this  rule. 
In  this  case,  £.  K.  had  not  been  ousted  of  the  Call  value  of  the  prem-* 
ises.  He  had  recovered  ^120  for  his  l>etterments,  which,  in  the 
opinion  of  the  Court,  ought  to  be  considered  in  assessing  the  dam» 


The  Jury  found  a  verdict  accordingly. 


Caalis  vs,  McLaughlin. 

If  a  creditor  agree  to  receive  more  than  legal  ioterest  for  tl||tfoil>earaDce  of  ao 
aDtecedent  debt,  and  lach  illegal  interest  be  included  io  ao  obligalioa  giveo  on 
a  settlement  ol  such  debt,  such  obligation  is  Toid,  it  being  for  a  loan  of  money, 
withio  the  statate. 

THIS  was  an  action  of  assumpsit  on  a  promissory  note,  bearing  ^*^{^*^* 
date  the  4th  of  May,  1793,  for  jf  19>  18«.  payable  on  demand  witli      1797. 
interest* 
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ekiiienien^      The  defendant  pleaded  in  bar,  that  on  the  said  4th  day  of  May^ 

iTgr*^*"*  ^793}  it  was  corruptly  agreed  between  the  plaintiff  and  defendant, 

^>^\^^^/  that  the  defendant,  for  the  loan  of  jf  19)  18«.  for  which,  the  note  on 

Carlii      which  the  suit  was  brought,  was  given,  should  give  to  the  plaintiff 

M'LAogMin  for  fmrbearance,  more  than  at  the  rate  of  six  per  cent,  per  annum,  to 

wit,  ten  shillings  more  than  the  legal  interest,  at  the  rate  of  six  per 

cent,  per  annum,  which  was  reserved  and  contained  in  said  note. 

Which  plea  was  traversed  by  the  plaintiff. 

It  appeared  in  evidence,  that  on  the  4th  day  of  May,  1793.  the 
plaintiff  held  two  notes  against  the  defendant,  one  signed  by  defend* 
ant  for  seven  and  a  half  bushels  of  wheat,  the  other  signed  by  de» 
fendant  and  one  ■  for  forty-six  bushels  and  tliuly  quarts  of 
wheat,  both  on  interest  and  dated  at  Haverhill  in  New-Hampshire, 
where  the  plaintiff  resided.  On  the  4th  day  of  May,  1793,  the 
plaintiff  called  on  the  defendant,  and  demanded  the  payment  of  said 
notes — ^the  defendant  said  that  he  could  not  at  that  time  make  pay- 
ment. The  plaintiff  offered  to  wait  if  the  defendant  would  give  a 
new  note,  allowing  six  shillings  per  bushel  on  the  principal  and  in- 
terest of  the  old  notes,  and  give  ten  schillings  more  for  waiting.  The 
defendant  at  first  refused ;  but  on  the  plaintiff's  threatening  to  leave 
the  notes  with  an  attorney  for  collection,  he  complied  and  gave  his 
note  to  the  plaintiff  for  sixty-four  bushels  of  wheat,  payable  on  de- 
mand With  interest.  .  This,  reckoning  the  wheat  at  six  shillings  per 
bushel,  the  same  price  at  which  the  settlement  was  made  on  the  oki 
nptes,  included  ten  shillings  over  and  above  the  principal  and  inter- 
est. 

Chipmak,  Ch.  J.,  after  stating  the  case  and  the  evidence  to  the 
Jury,  observed — ^It  stands  uncontradicted  in  evidence,  that  in  taking 
this  note,  which  was  for  an  antecedent  demand  on  two  other  notes 
for  a  certain  quantity  of  wheat,  the  legal  interest  was  reserved,  and 
according  to  the  agreement  and  computation  of  the  plaintiff  4md  de- 
fendant, the  sulTof  ten  shillings  was  added  to  the  note,  for  the  for-  ' 
bearance  of  about  ^19,  an  indefinite  time,  or  rather  during  the  pleas- 
ure of  the  plaintiff,  the  note  being  payable  on  demand.  This  a  so 
much  over  and  above  the  legal  interest  and  was  demanded  by  the 
plaintiff  as  a  consideration  for  present  forbearance. 

It  has  been  contended  by  the  plaintifi^s  counsel,  that  there  can  be 
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no  uninr.  unless  it  be  od  an  original  contract— ^that  the  statute  docs  CldfUndm^ 
not  extend  to  a  note  or  other  security,  given  for  an  antecedent  debt,      1797,    * 
as  the  renewal  of  a  note,  &c.    Were  this  construction  to  prevail,  ^^p^/^^/ 
the  statute  would  always  be  evaded.    There  certainly  may  be  a      ^JjJ" 
ioan  of  money  or  other  things  already  due,  as  well  as  of  money  ad-  M'Laqghlia 
vanced  at  the  time;  and  if  there  be  any  moral  turpitude  in  taking 
usury  in  any  case,  the  turpitude  b  of  a  deeper  dye,  in  the  case  where 
advantage  is  taken  of  the  inability  of  the  debtor  to  pay  an  antecedent 
debt,  than  in  the  case  where  the  debtor  voluntarily  contracts  to  pay 
usury  for  an  advance  of  money. 

Verdict  for  defendant. 


ilicHARDs  V9.  Pearl  and  Phelps. 

If  Ibe  CBdoriee  of  a  note  not  negotiable^  commeaee  ao  aetioo  od  the  note,  io  the 
name  of  the  original  payee,  and  in  hit  name  obtain  judgment  and  exeeation, 
and  came  tucb  execution  to  be  levied  on  penonal  estate,  the  property  of  nuch 
peiMoal  estate,  if  by  the  appralml  vested  in  the  endorsee,  and  not  io  the  ori- 
gioai  payee. 

But  to  shew  this  right  in  the  endorsee,  it  is  necassary  for  him  to  produce  a  copy 
of  the  judgment,  before  be  can  read  in  evidence  the  execution  and  levy. 

THIS  was  an  action  of  trespass  with  force  and  arms,  for  that,  at  ^^^J^J^' 
'j  on  the  16th  day  of  January ,  1794^  the  defendants,  with      1797. 


force  and' arms,  took  and  drove  away  and  converted  to  their  own 
use,  a  yoke  of  oxen  and  a  heifer,  the  property  of  the  plaintiff,  of  the 
Talueof 

Pka— Woe  GuiUy. 

Homey  for  the  plaintiff,  stated  that  in  the  year  1790,  Timothy 
Pearl,  one  of  the  defendants,  gave  his  promissory  note  to  W.  Good- 
rich for  ;£  15,  which  note  had  been  sold  and  endorsed  by  William 
Goodrich,  and  had  through  several  hands,  come  bona  fide  to  Rich* 
ards  the  plaintiff. — That  the  note  being  endorsed  to  the  plaintifi^ 
and  the  equitable  property  in  him,  he  brought  an  action  against 
Timothy  Pearl,  in  the  name  of  William  Goodrich,  as  the  note  was 
jnot  negotiable.— That  judgment  was  recovered  in  that  action  against 
Timothy  Pearl,  who  well  knew  that  the  note  was  the  property  of 

15 
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Ctdttmdm,  the  plaintiff. — That  the  plaintiff  took  out  execution  on  tfaatjadg* 

im.*      menty  and  caused  it  to  be  levied,  by  a  proper  officer,  on  the  afore* 

v>^v>^    said  oxen  and  heifer,  then  the  property  of  the  said  Timothy  Pearl. — 

ic^nr  t    rpi^^  ^^^  property  was  thereupon  legally  appraised  to  satisfy  the 

^Ph'^i""**    execution,  and  delivered  to  the  plaintiff,  who  had  a  right  to  recdve 

them. — That  Timothy  Pearl  took  out  two  writs  of  attachment 

against  William  Goodrich — one  in  his  own  name,  and  one  in  the 

name  of  A.  Mansfield,  and  delivered  them  to  Joseph  Phelps,  the 

other  defendant,  who  was  then  a  Constable,  and  caused  the  oxen 

and  heifer  to  be  taken  from  the  plaintiff,  as  the  property  of  William 

Goodrich. 

The  sale  and  endorsement  of  the  note  in  blank  by  Willmm  Grood- 
rich  to  W.  C.  was  proved,  and  that  it  came,  bona  fide^  and  for  a 
valuable  consideration,  to  the  plamtiff,  and  that  the  plaintiff  had  no- 
tified Timothy  Pearl,  who  had  proposed  several  modes  of  settling 
the  demand  with  the  plaintiff. 

Adamsy  Deputy  Sheriff,  was  produced  to  prove  the  levy  of  the 
execution  on  the  oxen  and  heifer,  and  the  execution  was  also  offered 
in  evidence. 

£>.  Chipmany  for  defendants,  objected  that  the  execution  alone 
was  not  sufficient  evidence,  and  ought  not  to  be  read,  as  it  could  not 
appear  from  the  execution  alone,  that  it  was  issued  on  a  judgment 
obtained  on  the  note  in  question. — That  to  entitle  the  plaintiff  to 
read  the  execution  in  evidence,  it  was  necessary  that  he  should  shew 
the  record  of  the  judgment,  which  might  connect  the  note  and  exe* 
cution. 

The  Court  were  unanimously  of  opinion,  that  the  plaintiff,  Rich- 
ards, by  virtue  of  the  note  and  endorsement,  had  a  right  to  receive 
payment  on  the  note,  or  on  execution  obtained  upon  it,  in  the  name 
of  William  Goodrich. — That  the  property  of  the  oxen  and  the  heif- 
er, became,  on  the  appraisal,  vested  in  Richards,  the  owner  of  the 
note — ^not  in  William  Goodrich,  the  nominal  plaintiff.  But  it  could 
not  appear  by  the  execution  alone  that  it  issued  on  a  judgment  ob- 
tained on  the  note  in  question.  This  was  a  point  necessary  to  be 
proved,  and  can  be  proved  by  the  record  only.  The  record  or  a 
copy  of  it  can  be  had,  and  this  being  the  best  evidence,  no  other  can 
be  admitted. 

The  cause  was  continued  on  terms. 
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CAitfeiuEtn. 
G&AHAM  VS.  GOBDON.  JuoeadjM 


Tbe  recovery  of  a  judgment  in  a  Court  of  Record,  can  in  do  case  be  proved  b^  pa- 
rol evidence. 

THIS  was  an  action  on  the  case.     The  pkintiff  stated  in  his  de- 
claration, that  the  defendant  had  sold  and  conveyed  to  the  plaintiff, 

by  deed  dated  the day  of  ,  a  certain  lot  of  land  in  the 

South  Hero,  being  Lot  No.  — -  laid  to  the  original  right  of  A.  B. 
coBtauning  sixty  acres,  which  deed  contairfed  a  covenant  of  warran-' 
ty. — ^That  afterwards,  Stephen  Pearl,  before  the  County  Courtfor 
the  Coanty  of  Chittenden  at  the  term  of  said  Court  holden  on  the 
day  of  '  ,  recovered  a  judgment  against  the  present  plain- 
tiff for  the  same  land,  in  an  action  of  ejectment.  Whereupon,  the 
defendant  promised  tbe  plaiutiff,  that  in  consideration  the  plain- 
tiff ^ould  forbear  to  bring  an  action  against  the  defendant  on  the 
covenants  contained  in  his  said  deed,  he  would  execute  and  deliver 
to  the  plaintiff  his  promissory  note  for  the  value  of  the  land,  at  an 
appraisal  to  be  made,  and  would  indemnif)kthe  plaintiff  agsdnst  the 
bill  of  cost  recovered  in  the  action  of  ejectment. — That  the  plaintiff 
had  £)rbome  to  bring  an  action  on  the  covenants  contained  in  said 
deed. — That  defendant  had  executed  and  delivered  to  the  plamtiff 
his  note,  for  the  value  of  the  land,  but  had  neglected  and  refused  to 
pay  the  bill  of  cost,  whereby  the  plaintiff  had  been  obliged  to  pa^ 
the  same,  to  the  amount  of  iTl^S,  lis.  lid. 

Plea — Nou  Asmmpsit. 

The  plaintiff  produced  in  evidence  the  deed  of  the  defendant,  as 
mentioned  in  the  dedarattop,  which  contained  a  limited  covenant 
of  warranty. 

Witnesses  were  called  to  prove  the  recovery  in  ejectment  against 
the  present  plaintiff,  by  Stephen  Pearl — the  promise  as  alleged  in 
the  declaration,  and  that  the  plaintiff  had  paid  the  said  bill  of  cost. 

The  counsel  for  the  defendant  objected  to  the  evidence  offered, 
on  the  ground  that  the  recovery  was  the  substantial  part  of  the  con- 
sideration in  the  case — ^that  it  could  be  proved  only  by  the  record,' 
which  is  the  best  evidence,  and  indeed  the  only  evidence  which  can 
be  admitted. 


term. 
1797. 
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CkUUndm^      Fay^  for  plaintiff,  insisted  that  the  recovery  was  only  matter  of 
"term       inducement;  therefore,  although  it  would  be  mentioned  in  provmg 
^'^^*       the  promise,  yet  not  being  a  matter  of  substance,  it  was  not  necessa* 
Graham    ^  *<>  produce  the  record  of  the  recovery, 

vs. 

Qordoo.  By  the  Court.  The  recovery  in  ejectment  is  the  substance  of 
the  consideration,  and  can  be  proved  by  the  record  only.  It  comes 
within  the  established  rule,  that  the  best  evidence  which  the  nature 
of  the  case  will  admit  must  be  produced.  Indeed,  this  rule  embra- 
ces every  case,  where  a  party  would  for  any  purpose  prove  the  re- 
covery of  a  judgment. 

The  cause  was  continued  on  terms. 


/ 


EvE&Ts  v«.  Allen. 

Ao  action  brought  for  the  recovery  cf  a  penalty  giveu  to  a  towo  treacury,  oot  on* 

)y  may,  but  ought  to  be  brought  in  the  name  of  the  treasury,  and  not  in  the 

name  of  the  pereoo  holdisg  the  office  of  treasurer. 
Ihi  a  penal  actioo,  oothiog  caa  be  taken  by  implication,  or  aided  by  iBteadmeut ; 

but  the  plttiotifF  must  shew  clearly,  that  the  penalty  has  accrued,  and  hov  it 

accrued. 

Srd*teISj  ""^^  declaration  and  pleadings  in  this  action  were  as  follows : 
iune^  Ira  Allen,  of  Colchester,  was  summoned  to  answer,  as  well  to  James 
"^'  Everts  of  Georgia,  one  of  the  land  owners  of  said  Georgia,  as  the 
treasurer  of  said  town  who  prosecutes,  &c.  for  this,  to  wit,  that  the 
defendant  render  unto  the  said  James  and  the  said  treasurer,  £600^ 
which  he  owes  and  unjustly  detains  for  this,  to  wit,  that  on  the  15th 
day  of  November,  in  the  year  of  our  Lord  1791,  he  the  said  James, 
at  the  dwellmg  house  of  B.  H.  in  Georgia  aforesaid,  demanded  of 
the  defendant,  who  for  a  long  time  before  was  Clerk  for  the  propn- 
ctors  of  the  township  of  Georgia  aforesaid,  to  deliver  ever  to  one 
Reuben  Everts  of  Georgia  aforesaid,  who  then  was  and  still  is  the 
legal  proprietors'  Clerk  of  the  said  township  of  Georgia,  all  the  re- 
CQKfas  files  and  papers,  belonging  to  his  the  defendant's  office  of 
yvopnctors'  Clerk  as  aforesaid.  And  now  the  plaintiff  saith  that 
the  defendant  afterwards,  to  wit,  on  the  l6th  day  of  August,  1792^ 
at  Colcheslar  aforesaid,  did  n^let  and  refuse  to  give  over  to  the 


5tlk— That  the  plaintiff's  cause  of  action,  if  any  he  have,  accrued 

1  the  l6th  day  of  December,  1791,  and  the  plwntiff's  said  action 
DOC  commenced  within  one  year  from  and  after  that  day. 

The  canse  was  argued  by  D.  Chipmm  and  MiUer  for  the  defend- 
ant, and  by  Harrington  and  Houee  for  the  plaintiff. 

Chifmah ,  Ch.  J.,  delivered  the  opinion  of  the  Court,    Five  sev 
eral  exceptions  have  been  taken  to  the  declaration. 
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saltt^  Reuben  Everts,  proprietors' Clerk  aforesaid,  all  the  records,  ChiUtndin^ 
files  and  papers  belonging  to  his  the  defendant's  office  of  proprie-  term!  "i797- 
tors'  Clerk  as  aforesaid,  and  hitherto  hath  neglected  to  deliver  and  v-^^^v^^^^ 
give  over  the  said  records,  files  and  papers  aforesaid  for  a  long  time,      l^^eru 
to  wit,  firom  the  said  l6th  day  of  August,  1792,  until  the  17tb  day     aUm. 
<^  August,  1793,  being  12  months,  against  the  statute  in  such  case 
made  and  provided. — Whereby  an  action  hath  accrued,  &c.     Nev' 
ertheless,  the  defendant,  though  often  requested,  hath  not  rendered, 
&c — To  the  damage  of  the  said  James,  who  prosecutes  as  well  for 
himself,  as  for  the  treasurer  of  said  town  of  Colchester,  <£700. — 
Writ  dated  Aug.  17, 17^3. 

I>.  Ckipman  and  Mi Ser,  for  defendant,  demurred  to  the  declara- 
tion qpecially,  and  assigned. the  following. causes : — 

1st. — Tat  it  does  not  appear  by  the  said  declaration,  that  there  is 
any  treasury  of  the  tflWn  of  Geoi^ia,  and  there  is  no  person  named 
in  said  declaration  as  treasurer  of  said  town  of  Georgia. 

2d. — ^That  the  plaintiff  has  declared  against  the  said  Ira  for  the 
sum  of  M60O  L.  M.  as  forfeited  by  the  above  mentioned  statute, 
whereas  by  the  law  in  such  case,  no  action  can  be  maintained  on 
the  statute  aforesaid  for  more  than  ^50  debt  as  forfeited  by  said 
statute,  to  wit,  the  penalty  for  neglecting  to  deliver  over  the  records 
as  mentioned  in  said  statute  for  the  term  of  one  month. 

SdL — ^That  the  plaintiff  has  brought  his  action  againsi^he  said  Ira 
te  the  recovery  of  ;€700  damages,  and  not  for  the  recovery  of  his 

pretended  debt. 

4th. — That  it  does  not  appear  by  the  declaration  that  die  said 
Ita  was  ever  elected  proprietors'  Clerk  by  tiie  proprietors  of  Geor- 
^  nor  that  the  said  Ira  at  the  time  of  said  pretended  demand,  as 
sec  foffth  in  the  declaration,  had  in  his  hands  or  possession  any  files, 
records  or  papers  belonging  to  the  office  of  proprietors'  Clerk  of 
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CkUtmden^      First. — ^That  it  does  not  appear  by  the  declaradon,  that  there  b 
teraK 'iw.  **°y  treasury  of  the  town  of  Georgia,  and  no  person  is  named  as 
v^^v-^  treasurer.    It  has  been  urged,  that  it  ought  to  have  been  averred  in 
Everu     ^e  declaration  that  there  was  a  treasurer  of  the  town  of  Georgia, 
AUen.      for,  by  the  statute,  if  there  be  no  treasurer  in  a  town,  one  half  of 
such  penalty  b  given  to  the  county  treasurer.    But  from  this  pro- 
vision of  the  statute,  it  does  not  follow  that  such  averment  b  neces- 
sary.   It  is  to  be  presumed  that  towns  are  organized  with  proper 
officers,  and  no  averment  of  that  kind  is  necessary.     Had  the  one 
half  of  the  penalty  bean  demanded  for  the  county  treasury,  an  aver- 
ment that  there  was  no  treasurer  in  the  town  would  have  been  oe- 
cfssary,  because  this  is  by  way  of  proviso  or  exception  to  the  gene- 
ral provision.    The  town  treasury,  if  there  be  a  treasury,  is  at  all 
events  entitled  to  the  penalty ;  but  the  county  treasury  b  entitled 
only  in  a  particular  event — the  want  of  a  t44rn  treasurer.    Nor  is 
there  any  foundation  for  the  exception,  that  the  name  of  the  town 
treasurer  b  not  inserted  in  the  writ. 

By  the  act  on  which  thb  action  b  brought,  one  half  of  the  penalQr 
b  given  to  the  town  treasury.  The  person  holding  the  office  of 
town  treasurer,  will  receive  for  the  town  one  half  of  the  penalty  if  it 
shall  be  recovered. 

The  town  treasurer  is,  with  other  town  officers,  chosen  annually, 
and  different  persons  may  be  chosen  for  each  succeeding  year.  If 
it  be  necessary  to  commence  the  suit  in  the  name  of  the  person  hold- 
ing the  office  of  treasurer  at  the  time  the  suit  is  commenced,  it  would 
seem  that  the  appointment  of  a  different  person  to  the  office,  while 
the  action  is  pending,  would  abate  the  suit ;  or  it  would  be  necessa- 
ry to  erase  the  name  of  the  old,  and  insert  the  name  of  the  new  treas- 
urer, toties  quoiies.  We  think  it  the  better  mode  to  designate  the 
office  only. 

The  second  exception  b,  that  twelve  penalties  are  accumulated 
in  the  same  action.  It  b  insisted  by  the  defendant's  counsel,  that 
for  each  month's  neglect  there  is  a  separate  and  distinct  forfeiture 
which  must  be  separately  demanded ;  or,  if  it  be  allowed  to  demand 
the  forfeitures  for  several  month's  n^lect  in  the  same  action,  yet 
they  ought  to  be  demanded  in  several  di^nct  counts.  No  authori- 
ty has  been  cited  directly  in  point.  The  question  seems  not  to  have 
V     been  directly  decided.    The  case  cited  from  Blackstone's    Re- 
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ports,  906y  is,  81  far  as  it  has  a  bearing  on  the  question,  an  authority  CkiUmdmi^ 
for  dedaring  in  distinct  coonts,  but  we  do  not  think  it  necessary  to  term,  1707. 


£f#rti 
vt. 


decide  this  point« 

The  third  exception  is,  that  in  the  conclusion  of  the  declaration, 
damages  only  are  demanded,  omitting  the  debt — ^whereas  it  is  said  Alka, 
that  in  penal  actions  no  damages  can  be  recovered,  under  that  name, 
and  so  are  the  authorities.  But  it  may  be  observed,  that  the  word 
damages  includes  costs;  and  all  the  precedents  of  declarations 
which  have  been  produced  conclude  in  the  same  manner  as  the  de- 
claration in  this  case. 

The  fourth  exception  is,  that  it  does  not  appear  by  the  dechira- 
tioo  timt  the  defendant  was  ever  appointed  proprietors'  Clerk  of  the 
town  of  Georgia,  or  that  he  had  in  his  hands,  any  files,  records  or 
papers  belonging  to  the  office  of  the  proprietors'  Clerk  of  that  town. 
It  is  averred  indeed,  loosely,  that  Ira  Allen,  a  long  time  before  the 
16th  day  of  November,  1791,  was  proprietors'  Clerk  of  the  town  of 
Georgia,  and  that  at  the  time  of  the  demand  made,  Reuben  Everts 
of  said  Geofgia  was  legal  proprietors'  Clerk.  It  is  not  stated  how 
Ira  Allen  came  into  the  office,  or  how  he  went  out — nor  is  it  neces- 
sary. But  it  is  not  averred  that  the  defendant  had  in  his  hands  or 
pofsesston  any  files,  records  or  papers  belonging  to  the  office  of  the 
proprietors'  Clerk  of  Georgia.  Such  averment  Is  iudispensibly  ne- 
cessary. If  the  defendant  had  no  such  files,  records  or  papers  in 
his  hands  or  possession,  there  could  be  no  right  to  demand — no  neg- 
lect, and  no  penalty  could  have  been  incurred.    This  omission  is 

fiual. 

The  fifth  exception  is  in  efiect  that  the  action  is  barred  by  the 
statute  of  iimitadons.  It  is  not  necessary  to  decide,  whether  in  a 
penal  action,  the  defendant  can  avail  himself  of  the  statute  of  limlta- 
tk>ns  on  a  demurrer  to  the  declaration.  The  eause  of  action  does 
not  accrue  on  the  demand,  but  on  the  right  after  the  demand.  Thi ^ 
view  (^the  subject  discloses  another  defect  in  the  declaration,  not 
noticed  in  the  special  demurrer,  which  would  alone  be  fatal. 

It  b  stated  thai  the  demand  was  made  on  the  15th  day  of  Novem^ 
bcr,  1791 ;  the  neglect  charged  is  (torn  the  l6th  day  of  August, 
1792,  to  the  17th  August,.  1793.  The  defendant  is  charged  with 
DO  neglect  during  the  nine^months  intervening  between  the  15th  of 
November,  1791,  the  day  on  which  the  demand  was  made,  aod  i\ve 

.f 


120 


CASES  IN  THE  SUPREME  COURT 


term  1797 

Everts 
AHeA. 


ChiUendm,  i6th  of  August,  1792.  It  is  not  averred  that  the  defendant  did  not 
""^  *  ^  comply  during  that  time.  If  he  was  guilty  of  no  ne^ect  during 
that  time,  or  rather  if  he  complied  during  that  time,  no  penalty  could 
afterwards  accrue*  The  defendant  is  charged  with  neglect  in  not 
deliveriog  orer  the  records  between  the  l6th  of  August,  1792,  and 
the  17th  of  August,  1793 ;  and  it  is  not  stated  that  the  defendant 
did  not  at  any  time  after  the  demand  made  deliver  over  the  records. 
Nothing  in  this,  which  is  a  penal  action,  can  be  taken  by  implica- 
tion, or  aided  by  intendment.  The  plaintiff  must  shew  clearly  that 
the  penalty  had  accrued,  and  how  it  accrued. 

Judgment  for  the  defendant. 


Rutland, 
June, 
J7»7. 


State  v8.  Bishop. 

If  a  defeiklant  io  an  action  before  a  Justice  of  the  Peace  be  indictfd  for  perjury  ia 
his  tpstimon}*,  given  in  support  of  liis  book  account,  exhibited  against  the  plain- 
tiff in  the  cciioo,  and  it  appear  that  on  a  final  bearing  of  the  cause  before  the 
Justice,  the  defendant  withdrew  his  book  account,  so  that  it  could  not  heve 
been  takeo  into  consideration  by  the  Juntice  io  rendering JndgBaat»  the  plaio- 
tiff  in  such  action  is  a  competent  witness  oo  trial  of  the  iodictneot,  having  no 
interest  in  a  conviction. 

One  count  is  sufficient  in  such  indictment,  aad  may  embrace  all  the  particulars  in 
which  the  respondent  swore  falsely. 

If  in  such  indictment  it  be  stated  that  the  pei  jury  was  committed  on  the  trial  of 
the  cause  or  Usue^  it  will  not  vitiate  the  indictment ;  oor  is  it  necessary  io 
such  indictment  to  set  forth  the  particular  interrogatories  which  were  put  to 
the  respondent. 

THIS  was  an  indictment  for  perjuiy. 

Francis  Goodrich  had  hrought  an  action  on  book  against  George 
Bishop  bdbre  Justice  Osgood  ^  on  the  trial  of  which,  Bishop  pro- 
duced his  book,  containing  certain  charges  against  Goodrich,  the 
plaintiff  in  the  action,  and  thereupon  the  interrogatory  oath  was  ad- 
ministered by  the  Justice  to  Bishop,  and  he  swore  fully  and  circum- 
stantially to  the  articles  charged  on  his  book,  when  the  Justice's 
Court  was  adjourned  to  a  future  day. 

At  the  adjourned  Court,  Goodrich  produced  witness  to  disprove 
that  which  Bishop  had  sworn  to  on  the  former  hearing.— -Upoo 
which  Bishop  withdrew  his  book,  and  judgment  was  rendered  by 
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the  Josdce  in  ^omr  of  Goodrich  for  the  amount  ol  his  demand,   BuOml, 
without  any  defiNice  on  the  part  of  Bishop,  term,  I707, 

This  indictment  was  found  against  Bishop  for  perjury  in  his  tes-  v^->.^'^w# 
timony,  which  he  gave  on  the  first  hearing  of  the  cause,  in  suf^ort      ^^^ 
of  his  book  account  which  he  then  prodaced,  and  which  he  witii-     BUtrap^ 
drew  on  the  subsequent  hearing. 

Bishop  pleaded  not  guilty  to  the  indictment. 

In  support  of  the  facts  charged  in  the  indictment,  the  attorney 
ta  the  State  produced  Goodrich  as  a  witness. 

The  counsel  for  the  respondent  took  exceptions  to  the  competen- 
cy of  the  witness,  on  the  ground  that  he  was  the  person  injured  by 
the  peijuiy,  if  it  had  been  committed,  and  by  the  statute  would  be 
entitled  to  treble  damages,  should  Bishop  be  convicted. 

By  the  Court.  Where  a  person  is  interested  in  the  conviction 
as  where  it  may  be  a  mean  of  reversing  a  judgment  rendered 
against  such  person,  or  of  restoring  him  to  something  which'  he  may 
have  lost  by  the  perjury,  he  is  not  a  competent  witness.  But,  if  he 
cannot  b^  a  gainer  by  the  conviction,  his  having  been  a  party  to  the 
suit  in  which  the  peijury  b  charged  to  have  been  committed,  and 
even  his  having  been  in  danger  of  losing  by  the  fake  oath,  is  not  siff- 
ficient  to  exclude  him  as  a  witness. 

In  the  present  case,  a  conviction  cannot  efiect  the  judgment  be^ 
fore  the  Justice,  nor  entitle  Goodrich  to  damages ;  for  the  judgment 
was  rendered  in  favour  of  Goodrich  against  Bishop,  not  because  the 
testimony  of  Bbhop  was  considered  to  be  false,  but  because  Bishop 
on  a  final  hearing  of  the  cause  withdrew  his  book  account,  which 
on  the  first  hearing  of  the  cause  he  had  produced  in  offset  of  the 
plaintiff's  demand.  There  was  nothing  then  before  the  Court  to 
which  the  testimony  of  Bishop  related.  The  objection  to  th» 
witness  in  this  case  goes  only  to  his  credibility-— not  to  his  compe* 
tency. 

Goodrich  was  sworn  with  other  witnesses,  on  whose  testimony 
the  Juiy  focmd  the  respondent  guilty. 

D.  CMpmany  counsel  for  the  respondent/moved  in  arrest  of  judg- 
ment for  the  insufficiency  of  the  indictment,  on  the  following 
gioands:— « 

1« 
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Hiiilond,        First. — The  respondent  is  charged  in  the  indictment,  containing 

tcTio,%^97.  only  one  county  with  perjury  in  his  testimony,  relating  to  three 

K^^v"^  separate  and  independent  matters. 

State  Secondly. — ^There  is  a  want  of  certainty  in  the  indictment.    The 

Bbhop.      perjury  being  charged  to  have  been  committed  on  the  trial  of  the 

cause  or  issue  before  the  Justice,  and  ih  another  part  of  the  tndict- 

menl,  on  trial  or  in  offset  to  the  plaintiff's  book. 

Thirdly. — The  questions  to  which  the  answers  are  said  to  have 
been  made  are  not  set  forth. 

It  was  insisted  by  the  counsel  for  the  respondent,  that  as  the 
perjury  charged  to  have  been  committed,  related  to  separate  arti- 
cles of  charge  on  the  respondent's  book,  he  could  not  be  charged 
for  the  perjury  in  one  count  of  an  indictment,  any  more  than  he 
could  be  charged  in  one  count  with  separate  and  independent 

crimes. 

That  if  the  answers  to  the  interrogations  relating  to  different  arti* 

cles  were  false,  there  were  so  many  different  perjuries  committed. 

That  this  ought  the  rather  to  be  insisted  on  in  this  case,  as  the 
statute  gives,  on  conviction,  an  action  for  treble  damages  to  the  par- 
ty aggrieved.  In  this  case  the  Jury  might  have  considei^d  the  re- 
spondent guilty  in  one  particular  only,  ahd  yet  find  him  guilty  gen- 
erally :  This  gives  the  party  aggrieved  a  right  to  treble  damages  for 
the  whole — whereas  the  right  to  treble  damages  ought  to  be  limited 
to  the  effecU  of  the  perjury,  which  may  not  be  the  case  here.  Three 
different  perjuries  committed  on  the  trials  of  three  different  actions 
might  as  well  be  joined  in  one  count. 

It  was  further  insisted  that  the  disjunctive  or,  to  wit,  on  trial  of 
the  cause  or  issue,  introduced  a  fatal  ambiguity.  It  left  it  uncertain 
whether  the  oath  was  administered  and  the  party  examined,  on  the 
trial  of  some  issue,  previous  to  the  auditing  of  the  accounts  in  dis- 
pute, in  which  case  the  Justice  had  no  authority  to  administer  an 
oath  to  the  parties,  or  whether  it  was  administered  on  auditing  the 
accounts. 

That  the  same  disjunctive  or  in  another  part  of  the  indictment 

introduced  the  same  ambiguity,  to  wit,  on  trial  of  the  plaintiff's  book 

or  in  offset  of  defendant's  book. 
I  it  was  further  insisted  that  the  indictment  should  have  net  forth 

the  questions  to  which  the  answers,  in  which  the  perjury  is  charged 
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to  have  beea  committed^  were  made,  that  it  might  be  seen  whethe*    RtMand^ 
they  related  to  matters  material  in  tfie  case.  term^  ns?. 

Sjpmcer  and  C.  Smith  in  support  of  the  indictment.  All  the  per^  ^''^tate^^ 
jury  committed  under  the  same  oath  on  the  same  trial  or  hearing)  .  «*• 
constitutes  but  one  crime.  Different  counts  are  indeed  in  such  case 
frequently  found  in  the  same  indictment;  but  they  are  inserted 
for  the  purpose  of  varying  the  statement  of  the  same  accusation, 
that  some  one  count  at  least  may  contain  a  statement  of  focts  as 
they  may  appear  on  trial. 

A5  to  the  second  exception,  they  cor^ended  that  there  is  not  that 
ambiguity  which  has  been  insisted  on  by  the  counsel  for  the  re- 
spondent. If  words  which  are  synonymous  are  coupled  by  the 
disjunctive  or,  it  is  explanatory  only — ^it  cannot  vitiate.  That  is 
the  case  here.  In  both  instances  there  is  a  reference  to  the  whole 
proceeding  on  the  trial  before  the  Justice,  where  no  particular  issue 
was  joined — a  case  where  no  particular  issue,  by  law  or  practice,  is 
ever  joined.  The  expression,  on  trial  or  ismte^  relates  not  to  a 
trial  or  issue  as  technically  understood  in  counts  of  record,  but  to 
the  whole  matters  then  to  be  determined. 

As  to  the  third  exception,  they  insisted,  that  the  nature  of  the 
•ath  is  set  forth,  and  it  appears  to  have  been  legally  administered. 
That  the  matters  sworn  to,  in  which  the  perjury  is  charged  to  have 
been  committed,  are  well  set  forth.  To  set  forth  the  particular 
questions  to  which  the  respondent  made  answer,  with  the  manner 
of  their  being  put,  would  at  least  be  superfluous. 

Bp  ike  Coitri.  There  can  be  no  foundation  for  the  first  excep* 
tion,  that  the  respondent  is  in  one  count  in  the  indictment,  charged 
with  perjury,  in  swearing  falsely  in  relation  to  several  separate  and 
distinct  iacts.  This  is  not  a  charge  of  separate  aad  distinct  crimes : 
If  it  js,  there  might  be  so  many  different  prosecutions  commenced, 
and  so  many  distinct  punishments  inflicted  in  consequence  of  a 
ungle  oath,  and  false  swearing  under  that  oath,  which  would  be 
new,  and  even  absurd. 

Different  counts  might  have  been  introduced,  varying  the  state- 
ment of  the  testimony  of  the  respondent,  to  meet  the  evidence  which 
might  be  given  on  trial ;  and  for  this  purpose  only  are  different 
counts  inserted  in  an  indictment  for  perjury. 

As  to  the  second  exception,  it  is  well  known  in  law  and  practice? 
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state 
vs. 


RuUand,  that  DO  issae,  technically  spealdng,  is  joined  before  Justices  of  the 
term,  *797.  fea.ce.  The  cause  at  large,  if  we  may  so  say,  is  at  issue,  and  the 
Justice  proceeds  on  the  whole  merits  of  the  case.  On  the  issue, 
and,  OB  trial  of  the  cause  are,  as  has  been  weU  observed,  synony- 
mous.— The  particle  or  therefore  does  not  in  either  case  introduce 
any  ambiguity* 

As  to  the  third  exception,  that  the  perjury  is  charged  to  have  been 
committed  in  answering  certain  interrogatories,  and  the  interrogato- 
ries are  not  set  forth :  We  do  not  think  it  necessary  in  such  case  to 
set  them  forth.  Interrogatories  are  intended  to  draw  out  the  testi- 
mony to  the  proper  points  ^  and  it  b  sufficient,  if  the  answers  which 
are  the  act  of  the  witness  as  set  ibrth,  appear  to  be  to  a  point  ma- 
terial on  the  trial. 

The  respondent  takes  nothing  by  his  motion^ 


Hastings  vs.  Hodobs  and  Pakkbb. 

£8cb  party  has  a  right  to  an  appeal  from  a  judgmeot  readered  io  a  Couof y  Cosrt, 
to  the  next  itated  or  adjourned  term  of  the  Supreme  Court }  and  if  one  party 
firit  enter  an  appeal  to  the  next  stated  term  of  the  Supreme  Court,  the  oppo- 
lite  party  may,  ootwithstaoding,  enter  an  appeal  to  the  next  adjourned  term 
of  the  Supreme  Court,  and  luch  appeal  will  be  nutained. 

RMmdt        THIS  action  was  brought  to  this  Court  by  appeal  from  a  judg- 
ter^  n97.  ^^^^  rendered  by  the  County  Court  in  March  last,  entered  by  the 
plaintiff  to  the  present  adjourned  term  of  this  Court. 

The  defendant  moved  that  the  action  be  dismissed,  for  that  at 
sud  Count]^  Court,  after  judgment  for  the  plaintiff  in  said  action, 
the  defendants  moved  for  and  were  admitted  to  an  appeal  to  thetiext 
stated  term  of  the  Supreme  Court,  to  be  holden  at  Rutland  on  the 
first  Tuesday  after  the  fourth  Tuesday  of  January  next.  After 
which  tha  plaintiff  moved  for  and  was  admitted  to  an  appeal  to  the 
present  adjourned  term  of  this  Court. 

It  was  insisted  on  the  part  of  the  defendant,  that  althoii^h  either 
party  may  appeal  from  a  judgment  rendered  by  a  County  Court,  to 
the  next  stated  or  adjourned  term  of  the  Supreme  Court  at  his  op- 
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tioiiy  yet  if  one  party  first  enter  an  appeal  to  the  next  slated  term  of  RuOar^ 
the  Supreme  Court^  for  instance,  if  the  other  party  would  also  enter  term,  1797. 
an  appeal,  he  must  enter  it  to  the  stated  term  also.    That  the  right  v^^^-^/ 
of  option  had  attached  to  the  party  first  appealing,  and  an  appeal    H"^*** 
ooght  not  to  be  allowed  to  the  other  party  to  the  prejudice  of  that  ^^* 
i^t,  which  would  be  the  case  if  the  last  appeal  might  be  taken  to 
a  different  term. 

The  defendant's  counsel  also  in^sted,  that  an  appeal.granted  to 
dther  party,  removes  the  cause  fi*om  the  County  Court,  so  that 
thai  Court  have  no  further  power  over  it — ^not  even  to  grant  an  ap- 
peal to  the  other  party. 

On  the  part  of  the  plaintiff  it  was  contended,  that  the  right  Of 
appeal  is  given  to  both  parties.  That  there  can  be  no  real  interfer- 
epce  of  rights,  if  both  parties  enter  an  appeal,  one  to  the  stated  term 
and  the  other  to  an  adjourned  term.  Both  appeals  are  to  the  same 
tribunal ;  and  the  principle  thing  intended  by  giving  the  right  of 
appeal  is,  that  either  party  aggrieved  at  a  judgment  of  the  County 
Court  may  have  a  right  to  a  trial  before  the  Supreme  Court. 

The  practice  once  settled,  would  occasion  no  surprise  to  either 
party — each  would  know  the  other's  right  of  appeal,  and  would  take 
notice  of  the  exercise  of  that  right. 

Haix,  J.  thought  that  the  appeal  could  not  be  sustained  in  this 


Chifm AK,  Ch.  J.  it  is  not  qSesfioned  that  each  party  has  a 
ri^t  to  an  appeal  as  the  law  stands.  It  was  indeed  suggested  by 
one  of  the  counsel  for  the  defendant,  that  by  the  granting  an  appeal 
to  either  party,  by  the  County  Court,  the  cause  is  removed,  so  that 
the  Court  can  have  no  further  power  over  it — not  even  to  grant  an 
appeal  to  the  other  party.  The  power  of  the  Court  to  proceed  fur« 
ther  in  the  cause  is  indeed  suspended  by  the  appeaL  They  cannot 
grant  execution  on  the  judgment,  but  the  cause  is  not  removed— it 
remains  with  the  Court  during  the  term. 

The  right  of  appeal  is  not  confined  to  the  party  against  whom 
judgment  is  rendered  by  the  County  Court.  The  plaintiff,  for  in- 
stance, may  have  recovered  a  smaller  sum  than  in  justice  he  ought 
to  recover.  This  may  have  been  occasioned  by  the  illegal  admis- 
sioaorexduaonofevidence,  upon  which  it  would  be  proper  that 
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RuiUmi,  he  should  have  the  decision  of  the  Supreme  Court.  It  might  be  for 
term,  ^797  ^^^  interest  of  a  defendant  to  abide  by  a  judgment  rendered  against 
v^^v^^  him  in  the  County  Coiut ;  if  in  such  case  by  taking  the  first  appeal^ 

Hastioga  be  can  preclude  the  plaintiff  from  an  appeal,  he  will  leave  him  no 
Hodge*  &    remedy,  and  drive  him  to  an  affirmance  of  the  judgment^  or  to  an 

Pill  ker 

action  on  the  recognizance,  to  recover  the  amount  of  the  judgment 
only. 

But  It  is  said  that  if  both  parties  have  the  right  ef  appeal,  which 
they  may  exercise  in  the  same  cause,  yet  as  he  who  first  appeals 
gains  a  prior  right,  if  the  other  appeal,  he  must  follow  that  by  ap- 
pealing to  the  same  term  of  the  Supreme  Court ;  that  the  first  ap- 
pellant has  made  his  election  and  the  other  must  follow  it.  This  is 
simply  a  question  of  time,  which  has  no  relation  to  the  right  of  jus- 
tice in  the  trial.  I  see  nothing  of  substance  in  such  pripr  right  ac- 
quired. If  both  parties  enter  an  appeal,  but  on^  can  prosecute  to 
trial :  there  can  be  but  one  record  in  the  case.  If  one  enter  and 
prosecute  his  appeal  in  the  Supreme  CoUrt,  the  other  is  discharged 
from  his  bond  to  prosecute  If  the  appellant  to  the  adjourned  term 
fail  to  prosecute  his  appeal,  the  appellant  to  the  stated  term  may 
prosecute  his  appeal ;  but  if  the  appellant  to  the  adjourned  term 
prosecute,  the  other  is  discharged  from  his  appeal,  and  only  relieved 
from  the  expense  of  leading  the  prosecution,  without  losing  one  ad- 
vantage on  the  merits  oi^  in  the  mode  of  trial. 

The  simple  question  seems  to  be,  whether  the  party  who  after  a 
trial  in  the  County  Court,  first  starts  his  claim  of  appeal,  shall  have 
a  right  to  postpone  the  prosarution  at  his  option. 

This  Court  will  be  inclined  to  favour  prompt  justice,  yet  so  that 
each  party  shall  have  a  reasonable  time  to  prepare  for  trial.  As  to 
a  surprise,  if  the  right  become  settled,  there  can  be  no  more  danger 
of  a  surprise  from  the  second  than  from  the  first  appeal.  Each  hav- 
ing the  right  of  appeal  the  other  will  be  attentive  to  the  exercise  of 
that  right.  Should  there  appear  to  have  been  a  surprise  through  any 
secret  or  unfair  practice,  it  will  be  in  the  power  of  the  Court  to  pre* 
vent  any  injustice  on  that  account.  I  am  therefore  of  opinion  that 
the  appeal  in  this  case  ought  to  be  sustained. 

WooDBBiDOK,  J.,  concurred,  and  the  cause  w^s  on  motion  con- 
^nued. 
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TOWNSBND  VS.  Graf.  Juoeadj'd 

term,  1797. 
If  A.  B.  and  C.  are  empowered  by  act  of  the  Legwlatiire  to  i«Mie  their  warrant  for 
ttie  eoUeetioo  of  a  tai,  tlif  power  ii  joiot,  and  must  be  executed  by  b11.-K  two 
only  8i£D  the  warrAOt,  it  is  void. 

THIS  was  an  action  of  ejectment  for  Lot  No.  38,  laid  to  the 
Tight  of  Andrew  Wiggins  in  Hubbardton. 

Plea— T%c  General  hsue. 

It  appeared  on  trial  that  m  October,  1787,  the  Legislature  passed 
an  act  granUng  a  tax  of  two  cents  on  each  acre  of  land  in  Hubbard- 
ton, for  the  purpose  of  making  and  repairing  roads  in  said  town 
By  the  act  granting  the  tax,  J.  Sellock,  D.  Hiecok  and  J.  WheJpley 
were  appointed  a  committee  to  lay  out  the  money  and  superintend 
the  work  on  the  roads,  and  N.  Rumsey  was  appointed  collector  of 
the  tax.    The  act  empowered  the  said  Sellock,  Hiecok  and  Whelp- 
ley,  after  the  amount  of  the  tax  should  be  expended  in  labor  on  the 
roads,  to  issue  their  warrant  tmder  their  hands  to  the  said  collec- 
tor,  to  collect  of  the  delinquent  proprietors  of  said  Hubbardton,  re- 
spectively, what  should  remain  unpaid  of  the  tax  ;  and  empowered 
the  said  N.  Rumsey,  under  such  warrant,  to  sell  so  much  of  the  sev- 
eral delinquent  land^wnere'  lands,  as  would  be  sufficient  to  raise 
the  money  remaining  unpaid  by  them  respectively  on  said  tax. 

A  warrant  was  offered  ui  evidence  to  said  Rumsey  collector  of 
said  tax,  signed  by  two  only  of  said  committee,  J.  Sellock  and  Dl 
Hiecok.  J.  Whelpley,  it  was  said,  refused  to  act  on  account  of 
some  objection  to  the  proceedings  at  the  time. 

The  counsel  for  the  defendant  took  exceptions  to  the  evidence, 
on  the  groand  that  the  authority  to  issue  the  warrant  having  been 
given  to  three  without  any  saving  or  exception,  all  must  join  to  ren- 
der the  warrant  legal.  Two  cannot,  without  the  third,  legally  exe- 
cute the  power.  It  is  like  a  private  authority  given  to  a  number  of 
persons  to  do  a  certain  act,  in  which  case  the  power  is  joint,  and  all 
most  join,  unless  there  be  a  special  provision  in  the  appointment, 
that  a  number  less  than  the  whole  may  act.    1  Bac.  Ab.  200—201. 

The  counsel  for  the  plaintiff  contended,  that  the  committee  in 
this  case  resemble  a  corporation,  or  an  office  of  %  corporation  exer- 
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Ruiiand,    ctsed  by  several  penons,  as  selectmen  of  a  town^  in  both  which  cases, 

teraT  1797.  *^®  *^**  °^*  majority  are  valid. 

^^^^\r^*^       They  further   contended,  that  J.  Sellock,  D.  Hiecok  and  J. 
«s.        Whelpley  having  been  appointed  a  comny^  by  the  Legislature, 
"^*      for  the  purposes^mentioned  in  the  act,  their  power  is  of  the  same 
nature  as  that  of  a  committee  appointed  to  report  on  particular  meas- 
ures during  the  session  of  the  Legislature — a  majority  of  whom  were 
always  deemed  sufficient  to  act. 

So  where  two  persons  are  deputed  to  make  an  arrest,  one  may 
execute  the  precept.    1  Strange  117.  King  agadnst  Roe. 

Bif  the  CourU  The  act  of  the  Legislature  in  thb  case  is  a  pri- 
vate act,  although  some  of  the  powers  given  by  the  act,  are  regula- 
ted by  publick  statutes.  The  committee  named  in  the  act  are  not  a 
corporation  or  qtiasi  a  corporation.  They  are  joined  in  a  trust  with 
certain  powers.  Whether  these  powers  can  be  exercised  only  by 
the  joint  act  of  the  three,  must  depend  on  the  principles  of  law  ia 
analogous  cases. 

In  corporations,  the  act  of  a  majority  are  binding  at  common 
Law,  unless  there  be  restrictions  in  the  act  creating  the  corporation. 
The  same  principles  have  been  extended  by  custom,  or  more  prob- 
ably by  a  derivative  right  to  several  persons  holding  and  exercising 
a  right  under  a  corporation,  as  in  the  cMe  of  selectmen  of  a  town. 

As  to  (jllttmitteesof  the  Legislature  in  session,  they  have  no  pow- 
er to  act  finally.  They  are  appointed  to  examine,  digest  and  report 
matters  on  which  the  Legislature  are  to  deliberate  and  decide. — 
The  doings  of  the  committee  are  merely  preparatory,  and  have  n« 
binding  force.  The  authority  given  by  this  act  in  its  nature  and 
manner  of  exercise,  resembles  a  private  authori^,  though  given  by 
act  of  the  Legislature,  rather  than  a  publick  or  general  authority^ 
or  the  powers  of  a  corporation,  to  which  indeed  it  has  no  resem- 
blance except  in  the  plurality  of  agents. 

The  Legislature  might  have  regulated  the  exercise  of  the  powers 
given  by  the  act  to  these  three  persons,  in  any  manner  which  they 
might  have  deemed  expedient.  But  in  the  act  no  word  or  expres- 
sion is  used,  which  can  take  the  case  out  of  the  common  rules  of  law. 
By  the  act,  J.  Sellock,  D.  Hiecok  and  J.  Whelpley  are  empowered 
to  issue  their  warrant  to  the  collector.  It  is  not  said  that  they,  or 
any  two  of  them  shall  be  empowered  to  issue  their  warrant.    It  will 
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be  foond  that  the  Legislature  have  understood  this  matter  in  the    RuHtmd, 
same  light     They  have  not  considered  that  acts  of  commissioners,  ^^  J^^^ 
trustees,  &c.  are  valid,  unless  performed  by  the  whole  number,  n^^v^^ 
without  special  provision  for  the  purpose.     Such  provisions  have   Town«end 
been  made  in  several  cases  where  it  was  deemed  necessary  or  expe-      Gray. 
dient.     As  in  the  case  of  trustees  of  town  schools,  in  the  act  ap- 
pointing commissioners  to  negodate  with  the  State  of  New- York ; 
and  the  act  for  the  partition  of  lands,  in  the  last  paragraph,  has  the 
same  provision. 

In  the  execution  of  an  authority  or  trust  of  this  nature,  there  are 
good  reasons  why  all  the  persons  appointed  should  join  in  the  exe- 
cution of  their  powers.    For  although  it  may  sometimes  occasion 
embarrassment,  yet  it  gives  an  additional  security  against  mistakes 
•apd  frauds. 

Where  several  are  appointed  referees  by  rule  of  Court,  or  arbi~ 
trators  appointed  by  the  parties,  the  law  is  settled  that  all  must  join, 
unless  it  be  otherwise  provided  by  the  rule  of  Court,  or  by  the  sub- 

Hussion. 

The  case  of  an  arrest  by  one,  where  two  had  been  deputed,  is 
treated  in  the  books  as  an  exception  to  the  general  rule,  for  the  sake 
of  publick  justice,  in  the  execution  of  legal  process,  and  has  no  ap- 
plication to  the  present  case.  The  warrant  therefore  cannot  be  ad- 
mitted in  evidence. 

Verdict  for  defendant. 


State  v««  Johnson. 

Aa  indictmeBt  or  bfonaation  chargipg  that  the  respoodeot  ii  a  eommoo  cheat,  *^    "* 

and  that  be  did  by  diveri  false  pretenctfl  and  falie  tokeoa  deceive  and  defraud 
divcn  good  chiaeu  of  thk  State^  no  particular  fraudulent  act  being  ipedfied,  is 
Minflkieoi. 

THIS  was  an  information  against  Johnson,  charging  that  the  'Ruttmdy 
«aid  Johnson  on  the  — — -  day  of  ,  was  a  common  cheat,  not  ^^  ^in. 

ibUowii^  any  lawful  business.  That  he  did  by  divers  folse  preten*« 
ces,  and  divers  false  tokens,  cheat  and  defraud  the  good  people  oC 
this  State. 

To  this  infonnadon  there  was  a  demurter. 

17  li 
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Radiand,        Ckpha9  Sm^f  for  tbe  respondeat,  took  the  following  exceptioot 


l8t« — That  the  inlbrnialioa  contains  no  direct  charge  of  a  crime. 
sute  2d. — That  the  information  charges  the  respondent  with  no  par^ 

JoboMo.    ticular  fraudulent  acts,  and  of  course  he  cannot  know  how  to  pr^- 

psire  bis  deience, 

Johnson  is  said  to  be  a  common  cheat,  but  it  is  not  alleged  that  at 
any  particular  tune  he  cheated  or  defrauded  any  particular  person;, 
nor  are  any  particular  facts  alleged  which  is  necessary  in  an  infor- 
mation for  any  fraudulent  practice. — He  cited  3  Salkild  186.  Rex 
againtt  Knightai^--A  charge  that  the  respondent,  being  lately  re- 
ceiver, &e.  did  iakely  indorse  certain  exchequer  bills,  m  deceptiom 
rqgfM— 4ield  too  generalr^«ame  188«  Rex  against  Stonehouse-^for 
that  she  intending  to  deprive  A.  of  certain  sums  of  money,  did  false- 
ly accuse  hiip  of  felony  in  robbing  her,  &c. — held  bad  because  not 
laid  as  a  conspiracy. — 2  Strange  134&  Rex  against  Cooper. — She 
was  dunged  with  being  a  common  brawler— sowing  discord,  &c. 
held  too  general— 2  Strange  1346.  Rex  against  Taylor — ^for  be- 
ing a  common  disturber  of  the  peace,  and  for  abusing  J.  A.  with 
opprobrious  language  in  his  own  house — ^held  too  general-— 2  Str. 
999*  Rex  against  Robe.-i-for  several  extortions  particularly  set  forth, 
and  generally  for  suffering  his  servants  to  extort  divers  sums  from 
sundry  persons,  under  pretence  of  regulating  weights  and  measures. 
The  Jury  found  the  respondent  not  guilty  of  the  particular  char- 
ges, and  guilty  of  the  general  charges. — Held  that  the  general  char- 
ges cannot  be  supported  even  after  verdict. 

JB^  the  Court  Frauds  are  indictable,  but  the  particular  acts 
must  be  set  forth,  and  they  must  be  such  as  common  prudence  can- 
not guard  against     This  information  cannot  be  supported. 

General  charges  are  allowed  in  two  cases  only — ^that  of  a  com- 
mon scold,  and  that  of  a  common  barrator.  In  all  other  cases  it 
has  been  laid  down  as  a  rule,  that  the  facts  constituting  the  crime 
must  be  set  forth  so  definitely  that  the  Court  can  see  what  the 
Cffimie  is. 

Judgment  that  the  in^ormatioR  is  ioMfideirt. 
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NoATH  VS.  Johnson,  Joiyadj'd 

term,  1797. 

The  cMditkm  of  sn  arbitntion  dond  in  the  following  words—"  Now  if  the  nid 
L  J.  shall  make  hit  appearance  before  said  arbitrators  by  himself  or  attorney, 
OD  the  day  aforesaid,  and  shall  folty  pay  and  discharf^e  all  such  sums'  of  msiiey 
M  said  arfastratdn  shall  award.**  eontaiot  two  indepeodeot  0tipiila6«lt  ^  flNt, 
tbBt  the  •biifor  shall  appear  before  the  arbitrators^and  secondly,  that  be 
will  pay  ioeb  sum  as  shall  be  awarded  against  bin.  And  the  appearance  of 
the  said  L  J.  being  in  Its  nature  precedent  to  an  award,  a  plea  of  no  award  is 
ioaulBcient. 

THIS  was  aa  action  of  debt  on  bond  in  the  penal  sum  of  £l5^0, 
dated  NoYcmber  2,  1792.  On  Oyer  the  condition  was  set  forth  ia 
substance  as  follows: — Whereas  certain  matters  of  dispote  and 
controversy  have  existed  between  u%  we  have  referred  them  to  the 
arbitrament  and  final  determination  of  A.  B.  and  C.  to  be  heard  at 
'  ■  ■  on  the  third  Tuesday  of  July  next,  or  such  other  day  as  the 
arbitralofs  thM  appoint.  Now  if  the  said  L.  J.  shall  make  his  ap* 
pearmnce  before  said  arbitrators  by  himself  or  attorney,  on  the  day 
aforesaid,  or  such  other  day  as  the  arbitrators  shall  ai^HMnt,  and 
sbail  wiAand  truly  pay  and  discharge  ail  such  sum  or  sums  of  mon- 
ey as  such  arbitrators  shaH  award,  then  said  bond  to  be  void,  See, 

Plea — No  Awturd. 

To  which  the  plaintiff  demurred. 

Z>.  Ckiptrnm^  in  support  of  the  demurrer,  contended  that  the  plea 
did  not  cover  the  condition  of  the  bond*-that  the  condition  of  the 
bond  consisted  of  two  parts :  first,  that  Johnson  should  appear  be* 
fore  the  arbitrators  by  himself  or  attorney — and  secondly,  that  he 
sbooftd  pay  such  sum  as  said  arbitrator  should  award.  Tliat  the 
defendant  should  appear  before  the  arbitrators  by  himself  or  attor« 
ney  was  a  condition  lawful  and  possible,  and  in  its  nature  and  or- 
der precedent  to  an  award :  This  part  of  the  condition  therefore 
should  have  been  answered. 

Cq^Aot  Sri^A  for  defendant.  This  is  an  arbitration  bond,  tho' 
difiering  in  some  respects-  from  the  common  form.  Arbitration 
bonds  do  not  bind  from  the  delivery,  but  from  the  award  made  ^  or 
rather  are  voidable,  if  no  award  be  made.  The  arbitrators  in  this 
case  had  sufficient  authority  to  proceed  to  make  an  award  exparte, 
if  Johnson  did  not  appear  by  himself  or  attorney.     His  appearance 
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RuUand,    therefore  is  not  in  the  nature  of  a  condition  precedent  on  hb  part ; 
t/trm,  1797.  ^n^  ^  H  does  not  appear  by  the  pleadings  that  any  award  has  been 
made,  the  plea  of  no  award  is  a  bar  to  the  plaintiff's  action. 

By  the  Court,  The  defendant  has  stipulated  to  perform  two 
things  on  his  part^  a  failure  in  either  of  which  is  a  forfeiture  of  the 
bond — one  is,  that  he  should  appear  by  himself  or  attorney  before 
the  arbitrators ;  the  other  is,  that  he  should  pay  such  sum  as  should 
be  awarded  against  him. 

The  appearance  of  the  defendant  before  the  arbitrators,  is,  as  has 
been  justly  observed,  in  it^  nature  and  its  order,  antecedent  to  the 
making  of  an  award. — ^It  was  a  thing  lawful  and  possible,  which 
tl^e  parties  had  a  rightto  make  a  condition. 

There  are  cases  in  which  the  defendant  may  plead  performance 
or  in  avoidance  generally :  in  such  case  the  plaintiff  must  in  his  re- 
plication set  forth  a  breach.  To  a  plea  of  no  award  the  plaintiff 
may  reply  an  award  and  set  forth  a  breach  in  the  non-perforxnance ; 
but  the  plea  of  no  award  is  not  a  plea  of  performance,  but  in  avoid- 
ance— there  being  nothing  laid  upon  him  to  perform.  Now  wiiere 
a  defendant  would  excuse  himself  or  avoid  the  charge  contained  in 
the  declaration,  hb  plea  must  answer  all  the  allegations  contained 
in  the  declaration,  as  fully  as  in  a  plea  of  performance. 

It  is  true  that  the  arbitrators  might  be  authorized  to  proceed  and 
make  an  award  ex  partCy  or  they  might  be  restrained  by  the  sub- 
mission. This  does  not  affect  the  present  question.  Had  the 
plaintiff  replied  to  the  defendant's  plea,  and  instead  of  sittmg  forth 
an  award  and  a  breach  in  a  non-performance  on  the  part  of  the  de. 
fendant,  had  plead  the  non-appearance  of  Johnson,  it  would  not 
have  been  an  answer  to  the  plea ;  it  certainly  would  not,  if  as  in- 
fisted  by  the  defendant's  counsel,  the  arbitrators  might  have  pro- 
ceeded ea;j»ar^e.  The  defendant  therefore  should  have  averred  a 
performance  of  that  part  of  the  condition  the  performance  of  which 
is  not  excused  or  avoided. 

Judgment  for  the  plaintiff. 
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RulUmdt 

HiscocK  Of.  HiBcocK.  /"»y  '^ 

temi,  I7«7. 

MdilktTtieB  have  at  eonoKHi  law  no  aatbority  to  take  wcnrity  by  way  of  reeog- 
■IsaBce  fisr  the  praecutioo  of  loita.  If  Iherefo/e  nich  recofoisanoe  be  taken 
bj  a  Magistrate,  not  beinc  aatborised  by  statute  to  take  it,  it  is  Toid  and  the 
tait  will  abate  ia  all  cMCi  where  the  law  reqairet  secaiity  to  be  taken  for  the 


THE  writ  of  AudUa  Querela  in  this  case,  which  was  originally 
brooglit  before  the  County  Coart,  was  signed  by  Samuel  Williams^ 
Ch.  J.  and  S.  Safford  Assist.  J.  of  the  County  Court.  The  recog* 
nizance  was  certified  as  taken  beibre  S.  Williams  only,  and  was  in 
fact  taken  in  the  absence  of  the  other  Judge.* 

This  matter  was  pleaded  in  abatement  in  the  Court  below,  and 
the  Court  rendered  judgment  that  the  writ  abate.  The  plaintiff 
entered  an  'appeal,  and  in  this  Court  the  defendant  relied  on  the 
same  plea. 

Jjomgdom  for  the  defendant.  The  allowing  of  tins  writ  by  two 
Judges  of  the  County  Court  is  by  statute  i  and  it  must  be  allowed 
in  the  manner  pointed  out  by  statute,  or  it  is  void. 

The  statute  requires  that  writs  of  Audita  Querela^  returnable  be- 
ian  the  County  Court,  shall  be  allowed  and  signed  by  two  Judges 
of  the  County  Court,  and  that  surety  shall  be  taken  by  the  Judges 
allowing  the  writ.  Here  two  Judges  have  signed  the  writ,  and  but 
one  Judge  took  the  recognizance,  as  appears  by  a  certificate  of  the 
recognisance  annexed.  He  cited  the  case — Treasurer  of  the  State 
against  Downer — ^in  this  Court  as  in  point.  The  case  was  this : — 
A.  had  been  ordered  by  a  Justice  of  the  Peace,  to  find  sureties  for 

his  appearance  before  the  Supreme  Court  on  a  complaint  for . 

For  want  of  sureties  he  was  comnutted  to  the  common  gaol  in  Rut- 
land.— ^He  was  afterwards  let  to  bail  by  a  Justice  of  the  Peace,  who 
took  a  recognisance  of  the  said  A.  as  principal,  and  Downer  as 
smrety,  for  the  appearance  of  the  said  A.  before  the  Supreme  Court. 
A.  made  default,  and  a  suit  was  brought  against  Downer  on  the  re- 
cognizance. The  power  of  bailing  in  such  case  is  by  statute  given 
to  a  Judge  of  the  Supreme  or  County  Court.  The  Court  decided, 
that  as  the  power  of  bailing  in  that  case  was  given  by  statute,  and 
as  it  did  not  authorise  a  Justice  of  the  Peace  to  take  a  recognizance 

*By  a  sabsequeot  itetate,  one  Judge  li  aotboriied  lo  take  ttich  recogDliicfi;. 
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I  stated  this  fact  without  any  doubt  of  its  cor- 
rectness at  the  time,  and,  certainly,'  not  from  an 
impression  that  a  support  of  the  Nisi  Prius  system 
required  an  incorrect  statement  of  facts. 

1  stated  the  fact  from  a  general  impression  which 
I  had  of  its  truth,  from  a  recollection  that  during 
the  continuance  of  the  Nisi  Prius  system,  the  Court 
generally  had  sufficient  time  to  do  all  the  business 
in  the  different  Counties,  and  that  this  has  seldom 
been  the  case  under  the  present  system. 

I  did  not  at  the  time  advert  to  the  circumstance, 
that  under  the  law  of  1820,  giving  original  juris- 
diction to  the  Supreme  Court,  a  great  number  of 
actions  were  commenced,  which  were  continued 
of  course,  and  stood  for  trial  at  the  commence- 
ment of  the  year  1822,  when  the  present  system 
went  into  operation ;  by  reason  of  which  the  dock- 
ets were  unusually  large — in  most  of  the  Counties, 
larger  than  they  have  been  since. 
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tVindham, 

Badgek  v8.  Williams.  A5S1'*» 


1797. 


IT  ibe  lupjiresfeioD  of  evideoee,  ia  a  erimiaal  protecotion,  coostitote  zvj  part  of 
the  coosidcr^tion  of  a  contract,  such  coatract  is  void. 

THIS  was  an  action  of  asswr^pait  on  a  promissory  note  given 
by  the  defendant  to  the  plaintiff  for  the  sum  of  £29^  dated  Septem- 
ber 5, 1794. 

Plea — Non  Assumpsit. 

Paine,  for  the  defendant^  stated  in  defence,  that  before  the  exe- 
cution of  the  note,  the  plaintiff's  daughter  had  sworn  a  rape  pn  the 
defendant's  son,  who  was  under  bonds  for  trial  before  the  Supreme 
Court — That  an  action  of  trespass  had  been  commenced  against 
the  son  for  the  injury.    A  proposal  was  made  for  settling  the  pri. 
vate  injury  for  which  the  action  had  been  commenced  against  the 
son ;  and  it  was  finally  agreed  that  the  daughter  should  not  appear 
to  give  evidence  on  the  criminal  prosecution  against  the  son,  and 
that  the  defendant  should  secure  to  the  plaintiff  iifty  pounds  in  sat- 
isfaction of  the  injury. — Accordingly, the  defendant,to  make  a  settle- 
ment for  his  son,  gave  the  note  on  which  this  action  is  brought,  and 
one  other  note,  amounting  iitthe  ^oleto  fifty  pounds;  and  the 
plaintiff  executed  at  the  same  time,  and  as  part  of  the  same  settle- 
ment a  bond  to  the  defendant  in  the  penal  sum  of  i£lOO,  condition^ 
ed  that  the  daughter  should  not  appear  to  give  evidence  against  the 
defendant's  son,  in  said  criminal  prosecution  before  the  Supreme 
Coart. 

It  appeared  in  evidence  that  the  plaintiff  came  to  the  house  of 
the  defendant  for  the  purpose  of  making  a  settlement  of  the  matter 
before  stated ;  and  both  parties  stated  before  the  witnesses  that  they 
had  made  a  settlement. — That  the  defendant,  for  the  injury  done 
by  hb  son  to  the  plaintiff's  daughter,  gave  his  notes  to  the  plaintiff, 
and  that  plaintiff  agreed  that  his  daughter  should  not  appear  before 
the  Supreme  Court  to  give  evidence  against  the  defendant's  son, 
and  that  he  agreed  to  give  the  defendant  a  bond  conditioned  to  that 
effect.— That  the  defendant  said  he  would  not  sign  the  notes  unless 
the  plaintiff  would  give  the  bond.— That  the  notes  and  bond  were 
executed  accordingly. — ^That  the  note  on  which  the  present  action 
is  brought  b  one  of  the  notes  thus  executed. 

IS 
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Windham,  Bradley,  for  the  piaintifiT,  contended  that  there  was  no  connec- 
1797! '    ^^^  between  the  note  and  the  bond. — That  the  notes  were  given 

^s^^/^*^  for  the  injury  done  to  the  daughter — a  lawful  consideration ;  the 
Badger     i^gnd  was  given  on  a  separate  consideration,  and  was  void,  as  the 

WiUiaau^  consideration  was  illegal.  But  that  cannot  effect  the  notes  given  on 
a  legal  considevation,  as  a  compensation  for  so  atrocious  an  injury. 

Paine,  for  the  defendant,  contended  that  however  just  the  com- 
pensation for  the  injury  might  be,  yet,  that  was  not  the  whole  con- 
sideration in  this  case — one  part  of  the  consideration  was  to  acquit 
the  son  from  a  criminal  prosecution  then  pending  against  him,  by 
suppressing  the  evidence  of  the  plaintiff's  daughter  against  him. 
The  defendant  would  not  sign  the  notes  but  on  that  consideration  . 
and  to  induce  the  defendant  to  sign,  the  plaintiff  executed  the  bond. 
This  infects  the  whole  transaction. 

Chipman,  Ch.  J.  gave  the  following  charge  to  the  Jury:  There 
are,  in  this  case,  two  questions— one  of  fact,  and  the  other  of  l^w. — 
The  question  of  fact  for  the  Jury  to  decide  is,  whether  the  two  notes 
given  by  the  defendant  to  the  plaintiff  of  which  the  note  in  question 
is  one,  and  the  bond,  which  was  at  the  same  time  executed  by  the 
plaintiff  to  the  defendant,  were  parts  of  the  same  transaction  mutu- 
ally connected  5  or  in  other  words,  whether  the  bond  was  in  whole 
or  in  part  a  leading  consideration  or  inducement  to  the  defendant 
in  giving  the  notes. 

After  stating  the  evidence  in  the  case,  he  observed— It  is  difficult 
to  disconnect  the  notes  and  the  bond  even  in  idea. — They  were 
made  at  the  same  time,  between  the  same  parties,  and  relative  to 
and  for  the  settlement  of  the  same  matters.  Though  the  plaintiff 
said  that  the  notes  must  be  paid  although  his  daughter  should  appear 
as  a  witness  against  the  defendant's  son,  yet  the  defendant  would 
not  sign  the  notes  but  on  condition  that  the  plaintiff  would  execute 
the  bond ;  and  the  bond  was  executed,  and  the  notes  were  signed. 
The  execution  of  the  bond  then  by  the  plaintiff  was  a  part  of  the 
mutual  compromise  then  made ;  and  must,  under  the  circumstan* 
ces  of  a  pending  prosecution  for  a  most  enormous  crime  against  .the 
defendant's  son,  have  been  a  most  powerful  inducement  to  the  de- 
fendant to  sign  the  notes.  If  the  fact  be  so,  the  law  on  this  point 
is  clear.  The  suppression  of  evidence  in  criminal  prosecutions  is' 
clearly  criminal  5  it  is  an  indictable  offence.    An  agreement  to  sup- 
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press  evidence  in  a  criminal  prosecution  is  an  agreement  to  commit    ^ndham^ 
a  crime  which  deeply  effects  pnblick  jnstice,  and  the  peace  and  good       1797.  * 
order  of  the  community.    An  illegal  consideration  effects  every  v^'^s/*^^ 
part  of  a  contract,  with  which  it  is  connected^  and  renders  it  void,     ^^^BW" 
It  is  so  even  when  it  effects  innocent  persons,  who  happen  to  be  in-  WiUiama. 
terested  in  such  ccmtract — ^mnch  more  is  it  so,  between  the  parties 
who  haye  made  the  commission  of  a  crime  the  consideration  of  such 
contract.     This,  if  we  may  trust  the  evidence  which  has  been  giv- 
en, (and  the  material  facts  have  not  been  contested)  is  the  case 
with  the  present  plaintiff. 

Verdict  for  the  defendant. 


Farnsworth  vs.  Converse  and  others. 

Thr  Icvj  of  as  execation  oo'real  estate  i«  not  within  the  statute  to  prevent  fraud- 
oWnt  speculations  snJ  sales  of  choites  in  action,  passed  the  28lh  day  ofOctobe r, 
1607,  and  socta  \trf  is  not  rendered  void  by  the  possession  of  a  third  person 
boldiiig  adversely  to  the  debtor  at  the  time  of  the  levy. 

THIS  was  an  action  of  ejectment  for  11  acres  of  land  in  the  town   FrankUn. 
ef  Fairfax.  ^TsTsT'' 

Pka— Tie  General  Istue. 

On  trial  Uie  plaintiff  proved  that  on  the  the  29th  day  of  August, 
1809,  the  legal  title  to  the  land  in  question  was  in  Levi  House  \  and 
that  on  the 'same  29th  day  of  August,  he,  the  plaintiff,  caused  an 
ezectttion  in  his  fayour  against  Levi  House  to  be  duly  levied  on  the 
same  land,  which  had  not  been  redeemed.  It  further  appeared  in 
evidence,  that  the  judgment  on  which  the  execution  issued  was  ren* 
dered  by  confession  before  a  Justice  of  the  Peace,  and  that  the 
defendants,  at  the  time  of  the  judgment,  were  in  possession  of  the 
premises,  holding  the  same  adversely  to  Levi  House  the  debtor,  and 
that  they  so  continued  in  possession  when  the  execution  was  levied. 

Van  Nessy  for  the  defendant,  insisted  that  the  levy  of  the  execu. 
tian  was  within  the  statute  to  prevent  fraudulent  speculations  and 
sales  of  choses  in  action,  passed  the  28th  day  of  October,  ISOT* — 
That)  as  the  judgment  was  rendered  by  confession,  it  must  be  un- 
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J/^ranklin,    derstood  as  a  mode  of  conveyance  agreed  upon  between  the  partiei » 

^sTs.  ^'   '^^  statute  extends  to  all  bargains,  sales,  deeds,  leases  and  other 

s^^v^*^^  conveyances,  and  declares  them  in  all  cases  of  an  actual  adverse 

Faniswortb  possession  at  the  time  of.  such  conveyance  to  be  null  and  void.-^ 

Comtent    That  as  the  statute  was  made  for  the  prevention  of  frauds,  it  ought 
ct  &I 

to  be  construed  liberally  as  it  respects  the  remedy.    It  was  intend- 

'  ed  to  prevent  a  title,  in  the  situation  described,  from  passing  by  the 
act  of  the  parties  or  either  of  them.  An  execution  levied  on  lands 
is  a  conveyance  no  less  than  a  fine  or  recovery  in  the  English  Law. 
The  statute  extends  to  every  mode  of  conveying  land  except  by 
descent,  whether  it  be  by  act  of  the  parties  or.  operation  of  law.  It 
extends  to  a  devise — to  a  conveyance  by  an  administrator,  though 
made  under  an  order  by  a  Judge  of  Probate.  Such  from  the  gener- 
ality of  the  expression  made  use  of  in  the  statute,  was  clearly  the 
intention  of  the  Legislature ;  and  Courts  will  not  countenance  eva- 
sions, but  give  the  statute  its  full  effect.  He  therefore  offered  to 
introduce  evidence  to  prove  that  in  this  case  it  was  in  fact  a  mode 
of  conveyance  agreed  upon  between  the  plaintiff  and  Levi  House, 
with  a  view  of  evading  the  statute. 

Jldis  and  Turner^  for  the  plaintiff,  insisted  that  the  statute  was 
in  derogation  of  conmion  right,  and  not  to  be  extended  beyond  the 
letter.-^That  the  language  of  the  act  extended  only  to  conveyan- 
ces made  by  the  voluntary  act  of  the  vendor  or  grantor,  and  does 
not  extend  to  creditors  levying  executions  on  lands  of  their  debtors. 
But  if  it  do  extend  to  such  cases,  all  such  levies  are  void  without 
any  reference  to  the  erigin  of  the  debt  or  the  intention  of  the  par- 
ties. But  the  statute  does  not  extend  to  any  transmission  of  title  by 
operation  or  compulsion  of  law.  It  could  not  have  been  the  inten- 
tion of  the  Legislature  to  lock  up  against  creditors  all  the  lands  of 
tlieir  debtors'of  which  third  persons  might  have  obtained  possession 
without  right. 

Bjf  the  Court  This  case  is  not  within  the  statute.  The  stat- 
ute extends  only  to  conveyances  by  the  act  of  the  party,  from  whom 
the  title  is  intended  to  pass — ^the  grantor,  vendor,  or  lessor.  The 
estate  passes  at  the  election  of  the  creditor  by  operation  of  law. 
The  statute  is  to  be  considered  as  a  positive  law,  and  is  not  to  be  ex- 
tended beyond  the  plain  import  of  the  words.  But  if  it  will  admit 
of  an  equitable  construction,  surely  a  tortious  possessor  can  have 
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very  Iktle  equity  against  the  honett  creditor  of  the  HghtM  owtier.  Frmkiin,  . 
It  cannot  be  permitted  to  go  into  an  'inquiry  whether  the  debtor      ^^^  * 
consented  to  the  levy^  for  the  purpose  of  making  him  fuasi  a  vendor  v^^V'^^ 
or  grantor;  and  it  would  be  too  much  to  say,  that  all  die  lands  of  a  Fanwworih 
debtor,  of  which,  however  good  his  title,  there  maybe  an  adverse  Cooferse. 
poKessioDy  are  to  remain  locked  up  against  his  creditors  until  he 
shall  be  Me  or  willing  to  liberate  them.    There  might  rather  seem 
to  be  some  reason  for  limiting  the  act,  in  its  construction,  so  as  to 
exempt  from  its  operation  all  conveyances  made  by  order  of  law,  a* 
in  case  of  commissioners  under  an  act  of  insolvency,  and  of  an  ad- 
ministrator under  an  order  of  a  Judge  of  Probate. 
The  evidence  waslejected. 

Verdict  for  the  plaintiff. 


EtLiTHOR^  vs.  Dewing. 

Actual  aebin  it  »  tufllcient  title  for  a  plaintiff  in  ejectment  to  recover  agaimt 
a  slraoser,  thai  is,  against  a  person  who  has  withoat  right  trespassed  upon 
the  prior  occapancy  of  the  plaintiff 

A  mortgagor  in  possession  can  do  no  act  which  will  effect  the  title  of  the  mort- 

THIS  was  an  action  of  ejectment  for  12  acres  of  land  in  the  FrankUn, 

,../*..!  •         /.  »  December^ 

town  of  Sheldon.  Ellithorp,  the  plwntiff,  m  the  spring  of  the  year  isis. 
1793,  purchased  of  S.  B.  Sheldon  the  North  half  of  Lot  No.  51, 
laid  fw  a  200  acreLot  in  Sheldon,  and  went  into  possession,  which 
possessimi  was  continued  down.  One  Phelps  at  the  same  time 
agreed  with  S.  B.  Sheldon  for  the  North  half  of  the  same  Lot,  and 
went  into  possession,  and  being  so  in  possession,  agreed  with  the 
plaintiffto  divide  the  Lot  with  him,  by  a  line  drawn  from  East  to 
Weft  through  the  centre  of  the  Lot  between  the  North  and  South 
lines.  The  dividing  line  was  accordingly  run  in  the  same  year, 
1793— and  so  the  plaintiif  had  always  claimed  and  possessed  until 
some  time  in  the  year  1807* 

Phelps,  after  having  made  some  improvements  on  the  North  half 
of  the  Lot,  gave  up  his  bargain  with  Sheldon,  and,  in  the  year  1797, 
Sheldon  bargained  the  same  to  the  defendant,  who  went  into  poft- 


14?  CASES  IN  THE  SUPREME  COURT 

Franklin,    session^  and  has  since  occupied  and  improved  the  same,  but  receiv- 

^m^^*   ed  no  deed  of  the  same  until  April,  1807,  when  it  having  been  dis- 

v^^v^-^/  covered  that  said  Lot  No.  61  contained  more  than  200  acres  by 

BIIHborp    reason  of  a  mistake  in  the  original  survey,  it  being  laid  20  rods 

Dtmiug,     wider  on  the  South  line  than  on  the  North  line,  so  that  each  half  as 

divided  in  the  year  1793  contained  more  than  one  hundred  acres  ; 

but  the  South  part  was  the  largest.     And  shddon  conveyed  to  the 

defendant.  Dewing,  by  metes  and  bounds,  one  half  of  said  Lot 

No.  51,  which  included  the  gore  of  land  in  dispute,  South  of  the 

line  formerly  run  for  a  division.     It  did  not  appear  that  Sheldon 

ever  held  a  title  to  the  said  lot. 

Van  Ness  and  Morrvm,  for  the  defendant,  urged  that  the  defend* 
ant  might  claim  the  benefit  of  the  statute  of  limitations  from  the  pos- 
session of  Phelps  in  the  year  1793,  and  further  that  as  the  plaintiff 
and  defendant  both  derived  their  title  from  the  same  source,  they 
could  not  question  each  other's  title ;  and  certainly  if  the  defendant 
cannot  defend  on  this  principle,  neither  can  the  plaintiff  recover  on 
the  same  principle :  and  having  shewn  no  title  to  the  land  in  ques- 
tion, is  not  entitled  to  recover  against  the  defendant. 

By  the  Court    From  the  evidence  in  the  case',  the  plaintiff,  and 
not  the  defendant  and  those  under  whom  he  claims,  has  been  in  pos- 
session and  occupancy  of  the  land  in  question,  from  the  running  of 
the  division  line  in  the  year  1793,  and  although  both  parties  derive 
their  title  by  purchase  from  Sheldon,  there  is  yet  no;  more  privity 
between  them,  than  there  would  have  been  had  their  several  pur- 
chases been  of  different  tracts  in  different  parts  of  the  state.     In  this 
case  then,  the  defendant  is  not  estopped  from  denying  the  plaintiffs 
title,  as  in  a  case  where  the  plaintiff  and  defendant  both  derive 
their  title  from  one  common  source — nor  has  the  plaintiff  shewn  a 
title  derived  from  an  original  source — ^nor  is  it  necessary  in  all  ca- 
ses for  a  plaintiff  in  ejectment  to  derive  his  title  from  an  original 
source,  nor  to  shew  a  title  by  the  statute  of  limitations.    Actual 
seizin  is  sufficient  to  recover  as  well  as  to  defend  agaiiiSt  a  stranger 
ifi  the  title.     He  who  is  first  seized  may  recover  or  defend  against 
any  one  except  him  who  has  s^  paramount  title.    If  disseized  by  a 
stranger^  he  may  maintain  an  action  of  ejectment  against  the  dis- 
seizor, and  in  like  manner  the  disseizor  may  maintain  an  action 
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against  ail  persons  except  his  disseizee  or  some  one  having  a  para-  FrtmkHn, 
iD«ont  title.  ^"mt' 

It  further  appeared  tliat  on  the  21st  day  of  Jaly,  1807,  the  plain-  v^^V'^^ 
tiff  had  sold  the  South  half  of  said  Lot  No.  51  as  he  had  claimed  it«    £">^horp 
to  Silas  Whitney^  and  had  taken  a  mortgage  back  to  secure  the     Dewinc. 
payment  to  be  made  on  the  first  day  of  July,  1808. — ^That  Whit- 
ney went  into  possession,  and  having  failed  of  making  payment  on 
the  16th  day  of  August,  1808,  he  released  the  mortgaged  premises, 
and  surrendered  the  possession  to  the  plaintiff. — That  in  the  sum- 
mer of  the  year  1807,  Whitney,  while  in  possession^  had  by  agree- 
ment with  the  defendant,  yielded  to  him  the  land  in  dispute,  and 
permitted  the  fence  to  be  removed  accordiogly. 

It  was  insisted  by  the  counsel  for  die  defendant,  that  Whitney, 
having  while  in  posseesion,  although  a  mortgagor,  surrendered  the 
premises  in  dispute  to  the  defendant,  it  must  be  considered  as  an 
amicable  settlement  of  th6  boundaries  which  was  binding  on  the 
plaintiff.  And  further,  tliat  the  deed  of  release  from  Whitney  to 
the  plaintiff,  having  been  made  while  the  defendant  was  in  posses- 
sion of  the  premises,  claiming  adverse  both  to  Whitney  and  the 
plaintiff,  was  void,  being  within  the  act  of  October,  1807>to  prevent 
franduknt  speculations  and' sales  of  choses  in  action. 

By  ihe  CourL  A  mortgagor  cannot  effectually  surrender  or  pass 
any  right  of  the  mortgagee  in  the  premises.  A  release  of  the  equity 
of  redemption  to  the  mortgagee  in  whom  is  the  legal  title  is  not 
within  the  act  referred  to.  Beside,  it  is  not  necessary  to  shew  the 
release.  The  condition  of  the  mortgage  having  been  broken,  the 
plaintiff's  claim  is  not  founded  on  the  release,  but  on  the  original 
mortgage  deed  which  was  made  previous  to  the  defendant's  posses- 
sion«  The  release  is  of  an  equitable  right  only — it  adds  nothing  to 
the  plaintiff's  legal  title. 

Verdict  for  the  plaintiff. 


i%  • 
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FrafMin, 

^*^?^'  BOWDISH  VS.  Peckham, 


1813. 


The  statute  allowio);  special  matter  to  be  gtveo  iu  evidence  under  the  general  is 
•ue  dispeuaes  with  the  form  only— not  the  rabttance  of  a  plea  io  bar;  and  it  i« 
Decesnry  io  lucb  nolicei  to  state  the  fKt»  relied  on  as  particularly  as  iq  a 
plea  io  bar. 

THIS  was  an  action  for  slanderous  words  spoken  by  the  defend* 
ant  concerning  the  plaintiff. 

Plea — ^the  Genet  al  Issue,  with  notice  that  the  defendant  would; 
on  the  trial,  give  in  evidence  the  truth  of  the  words  alledged  in  the 
plaintiff's  declaration  to  have  been  spoken  by  the  defendant. 

The  plaintiff  having  proved  the  speaking  of  the  words  by  the  de- 
fendant as  alledgei)  in  the  declaration^ 

Swift,  for  the  defendant^  stated  that  he  should  defend  under  the 
notice  agreeably  to  the  statute,  by  proving  that  the  words  charged 
to  have  been  spoken  by  the  defendant  ef  and  concerning  the  plain- 
tiff were  true,  and  offered  evidence  to  prove  that  in  an  action  on 
Book  between  the  plaintiff  and  defendant,  the  plaintiff  had  sworn 
to  a  false  account  by  him  produced  in  that  action. 

Van  NesSf  for  the  plaintiff,  objected  to  the  admission  of  the  evi- 
dence  under  the  notice.  In  an  action  for  slanderous  words,  the 
truth  of  the  words  spoken  cannot  be  given  in  evidence  under  the 
general  issue.  It  must  be  pleaded  specially.  The  notice  allowed 
by  the  statute  is  in  the  place  of  a  plea  in  bar^  and  In  such  notice 
the  facts  relied  on  by  the  defendant  must  be  set  forth  as  particularly 
as  in  a  plea  in  bar.  The  plaintiff  must  have  notice  of  the  facts  in- 
tended to  be  proved,  that  he  may  come  prepared  to  answer  them. 
1  Term,  Rep.  748.  Johnson  v.  Stewart. 

Swift  and  Marvin  for  the  plaintiff.  The  notice  is  with  a  refer- 
ence to  the  words  charged  to  have  been  spoken  sufficieudy  particu- 
lar, the  notice  is  as  particular  as  the  declaration. 

By  the  Court,  HThe  notice  ought  to  be  as  particular  as  a  special 
plea  in  bar.  The  statute  by  allowing  notice  of  special  matter  to  be 
given  in  evidence  under  the  general  issue,  dispenses  with  the  form 
only — not  the  substance  of  a  special  plea.  The  plaintiff  must  by 
the  notice,  be  informed  of  the  facts  intended  to  be  proved,  otherwise. 
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he  may  be  sarprisedon  trial  by  the  proof  of  facts  which  with  proper  Franklin, 
notice  he  might  have  satisfactorily  explained  or  contradicted.    He      isia.  * 
cannot  be  expected  to  come  prepared  to  explain  or  justify  every  ^-^^s^^^ti^ 
transaction  of  his  liie,  which,  however,  will  be  necessary  if  such  no-    ^^^*'"^* 
*ticeas  this  be  deemed  sufficient.    The  case  Johnson  t^.  Stewart,  Peck  ham. 
cited  by  the  plaintiff's  counsel,  was  an  action  for  the  publication  of 
a  libel.     The  rules  of  pleading  in  actions  for  libels  and  actions  for 
words  are  the  same.    In  that  case  the  libe}  had  charged  the  plain* 
tiff  generally  with  being  concerned  with  a  nest  of  notorious  swin- 
dlers, of  whom  the  plaintiff,  Johnson,  was  the  head.     The  defend- 
ant pleaded  in  justification  that  the  plaintiff  had  been  illegally,  frau. 
dnlently,  and  dishonestly  concerned  and  connected  with,  and  was 
one  of  a  gang  of  swindlers  and  common  informers,  and  had  also 
been  guilty  of  deceiving  and  defrauding  sundry  persons,  with  whom 
he  had  had  dealings  and  transactions,  wherefore  he  printed,  &c* 
To  this  plea  there  wa^  a  demurrer.     The  Court  in  that  case  held 
the  plea  to  be  bad  as  being  too  general.     The  plea  was  indeed  as 
particular  as  the  charge  in  the  declaration,  but  that  was  the  charge 
of  the  defendant  which  the  plaintiff  was  bound  to  state  as  it  was 
made.    But  a  defendant  cannot  justify  in  so  general  a  manner. — 
He  must  state  the  facts  on  which  he  relies  for  a  justification,  that  the 
plaintiff  may  come  prepared  for  trial.    It  is  true  that  our  statute  in- 
tended an  ease  to  the  defendant,  but  it  is  the  duty  of  the  Court  to 
take  care  that  this  ease  to  the  defendant  shall  not  be  turned  into  a 
surprise  to  the  plaintiff.    No  evidence  therefore  can  be  admitted 
tinder  thb  notice. 

Swifty  for  the  defendant,  offered  the  same  evidence  in  mitigation 
of  damages.  ^ 

By  the  Court.  The  evidence  cannot  be  received  in  mitigation 
of  damages.  You  may  give  evidence  of  the  general  chhracter  of 
the  plsuntiff,  which  it  must  be  presumed  he  has  come  prepared  to 
support. 

Verdict  for  the  plaintiff. 


After  verdict,  Swift  and  Marvin  moved  in  arrest  of  judgment 
for  the  insufficiency  of  the  declaration. 

The  words  charged  in  the  first  count  were — ^^  Joseph  Bowdish 

19 
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Frariklin,    (meaning  the  plaintiff)  lias  made  out  a  false  account  against  me, 
^^imf'    (meaning  the  defendant)  and  sworn  to  it,  and  he  (meaning  the  de- 

^«^^/-^  fendant)  could  prove  it." 

Bowdiih         In  the  second  count,  the  words  were  charged  to  have  been  spo-  • 

Peckliam.  ken  as  follows — ^^  He,  Joseph  Bowdish,  (meaning  the  plaintiff)  has 
made  out  a  false  account  against  me,  (meaning  the  defendant)  well 
knowing  the  account  to  be  false,  and  sworn  to  it,  and  he  (meaning 
the  defendant)  could  prove  it." 

It  was  insisted  in  support  of  the  motion,  that  the  words  as  char- 
ged in  the  declaration  were  not  actionable — that  they  did  not  ne- 
cessarily import  the  crime  of  perjury,  especially  as  there  was  no 
colloquium  of  any  Court  or  magistrate  before  whom  tlie  account  had 
been  sworn  to,  or  of  any  cause  or  occasion  of  taking  the  oath.  But 
admitting  the  woinis  to  be  actionable,  yet  it  was  insisted  that  there 
was  an  inconsistency  running  through  the  whole  declaration.  Af- 
ter setting  forth  the  words  of  charge  in  the  first  person,  each  count 
concludes  thus — ^^  and  he  (meaning  the  defendant)  could  prove  it." 
In  grammatical  construction  it  is  an  assertion  of  the  plaintifl'that  he, 
the  defendant,  could  prove  the  charge  to  be  true. 

For  the  plaintiff  it  was  insisted  that  the  words  clearly  imported 
a  charge  of  perjury,  and  would  be  so  .understood  by  all  who  heard 
them ;  and  that  although  there  was  in  setting  forth  the  words  a 
change  of  persons,  the  first  to  the  third,  yet  it  was  clear  that  the  de- 
fendant was  meant  in  both  persons,  and  so  was  the  averment. 

By  the  Court.     The  words  in  common  understanding  clearly 
import  a  charge  of  perjury — perhaps  not  conclusively.     Had  they 
have  been  introduced  with  a  proper  colloquium,  it  might  have  been 
put  out  of  all  question.     In  taking  the  second  exception,  tlie  defen- 
dant's counsel  are  correct  in  their  construction  of  the  declaration. 
The  tliird  pereon  he  clearly  means  the  defendant,  as  well  as  I  pre- 
ceding in  the  first  person  5  but  in  the  one  case  he  is  the  person  speak* 
ing — in  the  other,  spoken  of  j  the  person  of  whom  some  one  makes 
the  assertion, "  he  can  prove  it."    In  strictness  the  defendant  does 
not  make  the  assertion  of  himself,  whatever  the  pleader  intended- 
He  has  put  the  assertion  into  the  mouth  of  the  plaintiff,    who  is 
speaking  in  the  declaration.     It  is  undoubtedly  a  mistake  5  but  it  is 
now  a  fatal  one,  and  the  judgment  must  be  arrested. 

Swifty  for  the  defendant,  moved  to  be  allowed  costs. 
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By  the  Court.    Costs  are  not  to  be  taxed  in  such  case  by  any  ^^^^^^^ 
statute,  nor  by  the  common  law,  nor  can  costs  be  taxed  for  the  de"      1H13 
fendant  on  any  principle  of  justice.     Had  the  defendant  demurred  ^^N^^^ 
to  the  declaration,  he  would  have  been  entitled  to  cost ;  but  since  he    '^°^,^*'^^ 
has  put  the  plahntiff  to  the  expense  of  a  trial,  and  the  merits  have   Pcckhnm. 
been  found  against  him,  it  would  be  as  unjust  as  illegal  to  allow 
him  costs. 


Wells  and  others  vs,  Brewster. 

A  person  not  b«*iog  a  proprietor  in  a  lowo.  cannot  be  permitted  to  call  in  qocslioo 

tbe  legality  of  a  proprietary  division  of  such  town  j  nor  will  a  proprietor  be 

permitted  to  do«o  unless  it  appear  that  his  rights  have  been  violated  by  such 

division  ;  nor  even  in  tliat  case,  if  he  shall  have  sabinitted  to,  and  acc^uiesced  ^ 

in  the  division  made. 

FroTiklint 

THIS  was  a  writ  of  error  brought  to  reverse  a  judgment  of  the  ^*=^jjfjj*''» 
County  Court  in  an  action  of  ejectment  for  100  acres  of  land  in 
Georgia,  in  which  Anna  Brewster,  administratrix  of  Charles  Brew- 
ster, was  plaintiff,  and  Samuel  Wells,  Orange  Wells,  and  Lewi 
Stiles  defendants.    The  Jury  in  the  Court  below  found  a  special 
verdict  which  was  in  substance — That  the  intestate  at  the  time  of 
his  decease,  .was  seized  in  fee  of  one  hundred  acres  of  land  in  the 
town  of  Geoi^ia,  conveyed  to  him  before  the  proprietary  division 
of  the  township  by  Ira  Allen,  the  rightful  owner  of  several  pro- 
prietors shares  in  said  town,  among  others  the  right  of  Selah  Bee- 
man,  which  hundred  acres  so  conveyed  to  said  Charles  Brewster, 
was  bounded  in  the  deed  of  conveyance  in  the  same  place  where 
Lot  No.  78,  the  land  demanded  now  lies. — ^That  at  a  proprietors' 
meeting  of  said  town  of  Georgia,  held  for  the  purpose  of  making  a 
division  of  the  lands  in  said  town,  among  the  proprietors.  Lot  No^ 
73,  was  voted  to  said  Charles  Brewster  in  his  life-time  as  a  set- 
tler io  lieu  of  his  draft  on  the  right  of  Selah  Beeman. — That  one  of 
tbe  defendants  below,  Lewis  Stiles,  was  in  possession  of  the  Lot  at 
the  time  of  the  vote,  and  had  made  some  improvements  thereon  un- 
der Samuel  Wells,  father  of  the  two  other  defendants,  under  whom 
he  now  held  as  tenant,  but  •wned  nothing  as  a  proprietor  in  the 
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FrankHn,  town.— That  Samuel  Wells  and  Orange  Wells  were  owners  ot 
^^laTar*  ^^^  proprietor's  shares  in  the  town  which  they  derived  from  their 
K>0^.^^  fatlier.— That  in  the  division  aforesaid,  Samncl  Wells  and  Orange 
WelUetal.  Welk  refuscd  to  have  the  said  Lot  No.  73  voted  to  them  in  lieu  of 
Brewster,  their  draft,  and  that  other  lands  were  divided  to  them  in  other  parts 
of  the  town  in  full  of  their  rights. 

Sudft^  for  the  plaintiff  in  error,  A  plaintiff  in  ejectment  to  en- 
able him  to  recover  must  make  out  a  clear  title.  It  does  not  ap 
pear  by  the  special  verdict  that  the  plaintiff  below  had  any  title  to 
the  land  demanded.  It  does  indeed  appear  that  Ira  Allen  owned 
the  right  of  Selah  Beeman  in  Georgia,  and  that  he  conveyed  to 
Charles  Brewster  the  Lot  in  question  as  a  part  of  that  right  j  but 
the  Lot  in  question  had  never  been  divided  or  set  to  that  right.  Af- 
ter the  purchase  of  the  Lot  by  Charles  Brewster,  the  proprietors  of 
Georgia  made  a  division  of  the  town,  and  voted  the  Lot  in  question 
^  to  Charles  Brewster  in  lieu  of  his  draft,  under  that  section  of  the  act 

regulating  proprietors'  meetings  authorising  the  proprietors  to  vote 
to  a  settler  the  Lot  on  which  he  lives  in  lieu  of  his  draft.  But  it  is  not 
found  that  Charles  Brewster,  the  intestate,  was  a  settler  on  the  Lot 
in  question,  which  was  voted  to  be  set  to  him  by  the  proprietors  ; 
on  the  contrary  it  is  found  that  Lewis  Stiles,  one  of  the  defendant* 
below,  was  settled  bn  the  Lot  under  Samuel  Wells,  father  of  the  two 
other  defendants.  So  that  the  statute  which  empowers  proprietors, 
in  making  a  division,  to  vote  to  settlers  the  Lots  on  which  they  have 
settled,  in  lieu  of  their  draft,  did  not  authorise  the  vote  in  question. 
The  Lot  was  in  possession,  not  of  the  intestate,  but  of  Lewis  Stiles, 
or  rather  of  Samuel  Wells  the  father,  under  whom  the  other  two 
defendants  below,claim  as  owners  of  his  rights^  or  shares  in  the  town 
of  Georgia.  To  them  the  Lot  might  have  been  voted,  but  to  no  other 
person.  There  is  therefore  no  title  to  the  Lot  in  question  found  in 
te  intestate — consequently,  judgment  should  have  been  rendered 
on  the  special  verdict  for  the  defendants  below. 

Van  Nessy  for  the  defendant  in  error.  Admit  that  the  Lot  in 
question  was  not  legally  severed  to  the  right  of  Selah  Beeman,  yet 
it  does  not  follow,  that  the  division  is  void  to  every  intent.  It  is 
found  by  the  verdict,  that  there  was  a  divisi<in  of  the  lands  in  the 
town  of  Georgia  among  the  proprietors  in  fact  made,  and  that  the 
Lot  in  question  was  by  the  proprietors  set  to  Charles  Brewster  qq 
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the  right  ef  Selah  Beeraan,  who  nras  found  to  be  the  owner  of  one  Franklin^ 
hundred  acres  of  that  right.    This  has  ever  been  considered  a  suf-    ^igf;^'^' 
ficient  shewing  for  a  plaintiff  in  ejectment  to  recover  agamst  a  stran-  v^*>.^'«^«> 
ger,  or  a  person  whose  rights  have  not  been  violated  bythedi-  ^^«"«€ta!. 
vision*  Brewtter. 

On  this  principle,  neither  of  the  defendants  below  are  entitled  to 
call  in  question  the  legality  of  the  division.  One  of  the  defendants? 
Lewis  Stiles,  was  a  stranger,  having  no  interest  in  the  town,  either 
in  common  or  in  severalty.  The  other  two,  Samuel  Wells  and 
Orange  Wells,  although  proprietors,  refused  the  Lot  in  question, 
and  received  other  lands  in  the  town  for  their  shares  in  the  division. 
They  were  not  interested,  or  in  any  way  entitled  to  call  in  question 
the  legality  of  the  act  of  the  proprietors  in  voting  this  Lot  to  Charles  . 
Brewster.  If  then,  we  have  not  been  incorrect  in  stating  the  prin« 
ciples  by  which  the  decbion  in  this  case  is  to  be  governed,  it  fol- 
lows that  the  judgment  of  the  Court  below  is  correct  and  ought  to 
be  affirmed. 

Chifman,  Ch.  J.  delivered  the  opinion  of  the  Court.  Judge 
Fammd  did  not  give  an  opinion,  having  been  of  counsel  in  the 
case. 

This  case  must  be  decided  upon  the  special  verdict,  which  is 
very  briefly  drawn  op.  The  general  questions  are— 1.  Is  there  a 
sufficient  finding  to  support  the  judgment  rendered  for  the  plaintiff 
in  the  Court  below  ? — 2.  Upon  this  finding  ought  the  judgment  to 
have  been  rendered  for  the  defendant  ? — 3.  Is  the  verdict  so  defec- 
tive that  there  ought  to  have  been  a  venire  de  novo  ?  The  verdict 
first  ^da  a  title  in  the  intestate,  Charles  Brewster,  to  one  hundred 
acres  of  land  in  the  township  of  Georgia,  and  then  states  the  man> 

ner  m  which  the  claim  of  the  plaintiff  below,  administratrix,  is  made 
out  through  the  intestate,  to  the  Lot  in  question,  by  virtue  of  that  ti- 
tle and  a  division  of  lands  in  Georgia  by  the  proprietors. 

The  Court  are  of  opinion  that  there  is  a  sufficient  finding  to  war- 
rant a  judgment  for  the  plaintiff  below,  if  the  division  be  found  valid, 
for  the  defendants,  if  it  be  invalid.  The  Court  are  also  of  opinion 
that  a  sufficiently  valid  division  is  found ;  certainly  against  all  who 
are  strangers,  having  no  proprietary  interest  in  the  town ;  and  even 
against  every  proprietor  whose  rights  have  not  been  violated  in  the 
very  matter  in  contest. 


WeQsetal* 


91. 


150  CASES  IN  THE  SUPREME  COURT 

Pranklin^  It  has  long  been  decided  by  the  Courts  in  this  State,  and  the  de- 
^181*3/*  cisions  ought  never  to  be  disturbed^  that  no  stranger  shall  be. per- 
mitted to  call  in  question  the  legality  of  a  proprietary  division ;  nor 
shall  a  proprietor  be  permitted  to  do  so,  unless  he  can  shew  his 
Brevster.  rights  to  have  been  violated  as  before  mentioned,  nor  even  in  that 
case,  if  it  shall  appear  that  he  has  submitted  to,  and  acquiesced  in 
the  division  made.  The  question  then  is,  has  the  verdict  found 
that  the  defendants  below,  or  either  of  them,  are  in  a  situation,  in 
relation  to  the  Lot  in  question  to  contest  the  validity  of  the  divis- 
ion ?  Lewis  Stiles  is  found  not  to  have  been  the  owner  of  any  lands 
in  the  town  ^  but  that  he  entered  into  possession  of  the  premises, 
and  made  improvements  under  Samuel  Wells,  the  father  of  the  two 
defendants,  Samuel  and  Orange  Wells.  It  is  not  found  that  Sam- 
uel Wells,  the  father,  had  any  claim  or  title  to  this  Lot,  or  to  any 
lands  in  Georgia,  at  the  time  when  Stiles  went  into  possession,  or  at 
the  time  of  the  proprietary  division.  Therefore,  Stiles  can  have 
no  right,  either  for  himself  or  for  Samuel  Wells,  the  father,  to  con- 
test tlie  legality  of  the  division  in  this  case. 

Samuel  and  Orange  Wells,  the  two  other  defendants  below, 
were  not  strangers,  destitute  of  interest  in  the  division ;  for  it  is  ex- 
pressly found  by  the  verdict,  that  they  were  the  owners  of  two 
rights  or  shares  in  Georgia,  in  the  right  of  their  father.  It  is  not 
stated  how  they  became  owners,  or  how  they  acquired  their  father's 
title,  or  whether  the  (kther  was  living  or  dead.  But  to  make  any 
good  sense  of  it,  we  must  understand  that  they  were  owners  of  the 
rights  by  a  title  derived  from  or  through  their  father — whether  by 
descent  or  purchase  is  immaterial.  It  is  further  found,  that  in  the 
proprietary  division,  Samuel  and  Orange  Wells,  the  sons,  refused 
to  have  any  lands  voted  to  them  in  lieu  of  their  drafts,  on  their 
rights.  This,  could  they  have  claimed  a  right  to  such  vote  for 
this  Lot,  was  clearly  an  abandonment  of  such  claim.  But  it  does 
not  appear  that  they  had  derived  from  their  father  any  title  or 
claim  to  the  possession  or  improvements  made  by  Stiles.  And  it 
is  found  that  they,  in  the  division  of  the  town,  received  other  lands 
to  the  full  amount  of  their  two  rights  or  shares.  They  have  there- 
fore, according  to  the  principle  laid  down,  no  right  in  this  case  to 
contest  the  legality  of  the  divbion,  or  to  contend  that  the  Lot  in 
question  was  not  well  severed  tq  Charles  Brewster,  the  intestate- 
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Tbe  consequence  is,  that  the  judgment  of  the  County  Court  must  Franklin^ 

_  ,  December, 

be  affirmed.  1813. 


Bailby  v8.  KiMBAL  and  others. 

If  two  or  more  debtors  be  coqitnitted  to  gaol  on  execution,  and  give  a  gaol  hood 
for  the  liberties  of  the  prison,  and  the  creditor  discharge  one  of  theoi  from 
prison,  whether  before  or  after  the  other  debtors  hsve  escaped  from  prison, 
it  is  a  discharge  of  the  debt  as  against  aU. 

THIS  was  an  action  of  debt  on  a  gaol  bond  assigned  to  the 
plaintiff  bj  the  Sheriff  of  Franklin  County^  given  for  the  admission 
of  Stephen  Kimbal  and  Jesse  Kimbal  to  the  libetries  of  the  prison 
in  St.  AJbans.     The  plaintiff  declares^  that  on  the  14th  day  of  Jan- 
uary,  1811^  before  Jacob  Smithy  Justice  of  the  Peace^  he,  the  plain- 
tiff, recovered  judgment  against  Jesse  Kimbal  and  Stephen  Kim- 
bal for  the  sum  of  ^47  3«.  3d.  damages,  &  for  the  sum  of  <£2  4*.  7d. 
costs.    That  on  the  same  day  he  took  out  an  execution  on  tiiat 
judgment,  and  'caused  the  said  Jesse  and  Stephen  to  be  thereon 
committed  to  the  common  gaol  in  St.  Albans.     That  for  the  admis- 
sion of  the  said  Jesse  and  Stephen  to  the  liberties  of  the  said  prison, 
the  defendants  executed  the  bond  to  the  Sheriff,  conditioned  in 
common  form. — That  afterwards,  on  the  20th  day  of  February, 
1311,  Jesse  Kimbal  escaped  from  the  liberties  thereof  without  hav- 
ing paid  said  debt,  &c. — ^Whereby  the  said  Sheriff  became  liable, 
&c. — And  afterwards,  on  the  14th  day  of  September,  1811,  the 
Sheriff  assigned  the  bond  to  the  plaintiff,  concludmg  in  the  common 
form.     To  this  there  was  a  plea  in  bar  by  the  defendants.    Admit- 
ting the  judgment,  execution,  commitment,  execution  and  assign- 
ment of  the  bond,  they  say  that,  after  the  making  of  the  said  wri- 
ting obligatory,  and  while  the  said  Stephen  Kimbal  was  within  the 
liberties  of  said  prison,  on  the  execution  aforesaid,  without  having 
committed  any  escape  therefrom,  to  wit,  on  the  22d  day  of  Febru- 
ary, 1811,  the  said  Nathan  Bailey  did  discharge  the  said  Stephen 
Kimbal  from  his  said  imprisonment  5  and  directed  the  Sheriff  and 
keeper  of  said  prison  to  discharge  and  set  at  liberty  the  said  Stephen 
from  his  said  imprisonhent.    By  reason  whereof,  and  for  no  other 
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Franklin^  cause,  the  said  Stephen  did  depart  from  the  said  prison  and  the 
liberties  thereof.  To  which  plea  there  was  a  demurrer  and  join- 
der. 


December« 
1813. 


Bailer 

vs. 

KimlMil 

et  al. 


Van  Ne98,  in  support  of  the  demurrer.  It  stands  admitted  by 
the  plea,  that  Jesse  Kimbal  committed  an  escape  an  the  20th  day 
of  February,  181 1,  and  thatStephen  Kimbal  was  not  discharged  by 
the  plaintiff  until  the  22d  day  of  the  same  February.  By  the  escape 
of  Jesse  Kimbal,  the  bond  became  forfeited  as  to  all  the  signers,  and 
therefore  it  became  immaterial  whether  Stephen  continued  within 
the  liberties,  committed  an  escape,  or  was  permitted  by  the  pbintiff 
to  go  at  large. 

Turner  and  Marviny  for  the  defendants.  It  is  not  Conceded  that 
Jesse  Kimbal  escaped  before  the  discharge  of  Stephen.  The  time 
of  the  escape  alledged  in  the  declaration  is  immaterial.  The  allega- 
tion in  the  declaration  relative  to  the  escape,  would  have  been  sup- 
ported by  proof  of  the  escape  on  any  day  between  the  execution  and 
assignment  of  the  bond.  No  issue  could  have  been  taken  on  the 
day  of  the  escape.  Be  that  as  it  may,  the  discharge  of  Stephen 
Kimbal,  is  a  discharge  of  all  the  signers  of  the  bond — ^it  b  a  dis- 
charge of  the  debt.  To  maintain  this  action,  there  must  appear  a 
subsisting  debt.  But  it  appears  that  Stephen  Kimbal  has  been  dis- 
charged from  the  debt;  and  in  this  case,  a  discharge  of  one  is  a  dis- 
charge of  all. 

Hubbard,  J.  delivered  the  opinion  of  the  Court. 

The  questions  are — 1.  Whether  the  defendant's  plea  discloses 
sufficient  matter  to  bar  the  action  ? — 2.  Whether  it  is  sufficief itly 
set  forth  ?  Stephen  Kimbal,  one  of  the  debtors,  (the  debt  being 
against  Stephen  and  Jesse  Kimbal)  was  on  the  22d  day  of  Februa- 
ry, ISll,  by  the  creditor  discharged  from  his  imprisonment  on  that 
debt.  A  discharge  of  a  debtor  from  imprisonment  by  the  creditor 
is  virtually  a  discharge  of  the  debt  itself.  It  is  said  in  the  case  of 
Jacques  against  Withy— 1  Ter.  R.  557— that  there  is  but  one  case 
where  a  debtor  in  execution,  who  obtains  his  liberty,  can  afterwards 
betaken  again  for  the  same  debt ;  and  that  is  where  he  has  been 
guilty  of  an  escape. — The  reason  why  he  may  be  retaken  in  that  case 
is,  because  he  is  not  legally  out  of  custody.  But  where  a  debtor  in 
prison  is  discharged  from  his  imprisonment  by  the  creditor,  he  can^ 
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not  be  letaken ;  it  is  a  discharge  of  the  debt  itself.— Vigers  against  JFVmiUiii, 
Aldrich,  4  Bur.  2482.  It  is  therefore  immaterial  to  determine  1813,  ' 
whether  the  escape  of  Jesse  Kimbal  happened  before  or  after  the 
discharge  of  Stephen.  The  discharge  of  Stephen  from  his  impris- 
ooment^  being  a  discharge  of  the  debt,  must  be  good  for  him,  and 
being  so,  it  must  be  a  discharge  of  all  the  defendants. 

In  order  to  maintain  an  action  on  a  gaol  bond  like  the  present, 
it  must  appear  that  there  was  a  subsisting  debt'  at  the  time  the 
action  was  brought  In  this  case  the  debt  havmg  been  discharged, 
there  must  be  iudgment  for  the  defendants. 

I^on.— See  VhitacTes  v.  Hampkioson,  Croke  Charles  75— where  it  iisaid 
that  if  there  be  a  jodgment  against  one  of  two  joint  obligors,  and  that  one  be  ta- 
ken in  eiecotioB  and  suffered  to  go  at  large  hy  permission  of  the  plaintiff^  and  the 
other  be  afterwards  sued  on  the  same  obligation^  such  discharge  of  the  first  is  a 
good  plea  in  bar  for  the  latter. 


VanNass  vs.  Faibchild. 

By  a  plea  in  bar  to  a  scire/acias  against  bail  on  mesne  process,  the  defendant 
arail  himself  of  a  release  hy  the  plaintiff  of  his  debt  against  the  principal, 
or  a  release  to  himself  as  bail  ]  bat  cannot  plead  in  bar,  that  the  plaintiff  af* 
firmed  to  him  that  the  debt  against  the  prinlip^  was  settled,  as  a  release  or 
discharge ;  and  can  avail  himself  of  soch  affirmation  only  by  pleading  that  it 
was  made  fraodulently,  and  with  intent  to  char|l  him  wrongfully  with  the  debt 
of  the  principal,  and  that  be  was  thereby  prcYented  from  securing  the  princi- 
pal in  diKharge  of  himself  as  bail. 

CHIPMAN,  Qh.  J.  delivered  the  opinion  of  the  Court,  first 
stating  the  case. 

This  is  a  '^.sctre  fdcias  against  bail  on  mesne  process,  setting 
forth  that  the  plauitiff,  on  the  6th  day  of  July,  1810,  prayed  out  a 
writ  of  attachment  of  that  date  in  his  favor,  against  one  Philip 
Goodwin  in  an  action  of  Book  Account,  directed  to  the  Sheriff,  &c. 
and  made  returnable  to  the  County  Court  then  next  to  be  holden  at 
Sc.  Albans  on  the  hist  Tuesday  of  August,  1 8 10.  And  on  the  same 
6th  day  of  July  delivered  said  writ  to  the  Sheriff.— That  the 
Sheriff  afterwards,  to  wit,  on  the  9th  day  of  August,  1810,  by  vir- 
tue of  said  writ,  took  the  body  of  said  Philip  Goodwin,  and  on  the 

same  9th  day  of  August  aforesaid,  the  defendant,  Fairchild,  became 

20 
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Frsnklin,    bail  for  the  satd  Philip  Goodwin,  bj  eadorsing  his  name  on  Uie  said 
18?3.  *  ^^  according  to  the  statate  in  such  case  made  and  provided. — 


That  fiKiid  writ  was  duly  returned  and  entered  in  Court^  and  thai 
Van  N€i8    gQj^j,  proceedings  were  diercon  had,  that  at  a  County  Court  holden 
Fairchild,  at  St.  Albans,  &c.  the  said  C..P.  Van  Ness  recovered  judgmelit 
against  the  said  Daniel  Faircl^iKl  for  the  sum  of  $56  39  daim^es, 
and  ftjT  the  sum  of  $iT  12  costs.— That  execution  was  issued 
thereon,  delivered  to  the  Sheiifl',  and  a  non  est  return  thereof  made 
in  due  time  to  charge  the  bail.    To  this  the  defendant,  the  bail^ 
pleaded  in  bar,  that  after  the  commencement  of  said  action  against 
the  said  Philip  Goodwin,  by  the  said  C.  P.  Van  Ness,  and  after  the 
said  Daniel  Fairchild  had  endorsed  his  name  on  said  writ  as  t>ail  as 
aforesaid,  to  wit,  on  the  11th  day  of  August,  1810,  the  said  C.  P* 
Van  Ness  executed  and  delivered  to  the  said  Pliilip  Goodwin  a  re- 
ceipt in  the  words  and  figures  following,  to  wit : — Received,  Au- 
gust 11,  1810,  of  Philip  Goodwin,  a  Note  against  James  Godfrey 
for  forty  dollars,  dated  January  2cl,  1807*     Now  it  is  agreed  and 
understood,  that  if  the  said  Godfrey  has  no  offset  or  defence  against 
this  note,  so  as  to  prevent  the  whole  from  being  recovered,  or  if  the 
said  Goodwin  shall  hereafter  do  no  act  which  shall  prevent  the 
whole  from  being  recovered,  or  if  the  said  Goodwin  shall  hereafter 
do  no  act  which  shall  prevent  me  from  receiving  the  whole  amount 
of  said  note,  it  is  to  be  ip  ftill  of  all  accounts  I  have  against  said 
Goodwin.    At  the  same  time,  I  am  not  to  prosecute  my  acticHi 
against  said  Goodwin  until  the  note  against  Godfrey  is  decided.  C* 
P.  Van  liess.    And  the  said  Daniel  Fairchild  being  about  to  ap- 
prehend the  said  Goodwin  on  a  warrant  upon  a  bail-piece  about  to 
be  issued  agreeably  to  the  statute,  the  said  Goodwin  then  produced 
and  delivered  to  said  Fairchild  said  receipt,  and  the  Said  C.  P.  Van 
Ness  then  affirmed  to  the  said  Fairchild,  that' said  suit  was  settled 
and  discharged,  and  that  he  was  no  longer  holden  as  bail  for  tlie 
appearance  of  the  said  Goodwin.    In  consequ  ence  of  which  affirm- 
ation  of  the  said  C.  P.  Van  Ness  and  discliarge  as  aforesaid,  the 
said  Fairchild  omitted  to  arrest  the  said  Goodwin  as  aforesaid. 
To  this  plea  there  is  a  demurrer  and  joinder. 
Every  plea  in  bar  must  consist  of  a  statement  of  facts  properly 
connected  and  legally  deduced  to  a  single  and  sufficient  point,  suffi- 
cient to  excuse,  dischai^e  or  justify  the  defendant  from  and  against 
ihe  demand  of  the  plainiiff. 
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Tbe  andertakiog  of  bail  on  mesne  process  is  not  merely  for  the   FravkUn, 
appearance  of  the  principal  to  the  plaintiflPs  writ,  but  that  he,  the  ^^^"3"' 
prmcipali  shall  satisfy  the  judgment  which  shall  be  recovered  against  s.>^v^^^ 
him,  or  render  his  body  in  execution.     In  an  action  like  this  against  ^'*"  ^'^" 

Tl. 

the  baily  he  may  discharge  himself  by  shewing  a  fulfilment  of  his   Falrchild. 

engagement — ^that  the  judgment  has  been  satisfied,  or  the  body  of 

the  principal  rendered  in  execution;  or  he  may  be  exonerated  by 

some  delay  or  neglect  of  the  piaintilH    The  bail  may  also  avail 

himself  of  a  release :  The  plaintifTs  right  against  the  ball  b  of  such 

a  nature  that  the  plaintiff  may  release  it^  without  effecting  his  right 

against  the  principal.    The  death  of  the  prmcipal,  before  the  re« 

turn  of  tbe  execution  in  the  original  action,  will  excuse  the  bail.T--r 

A  surrender  of  the  principal  in  due  time  will  also  exonerate  the 

bail. 

On  endorsing  tbe  original  writ,  the  bail  is  entitled  to  a  bail^ieee, 
on  which  he  may  at  any  time  obtain  a  warrant  to  apprehend  the 
body  of  the  principal,  and  may  thereon  cause  him  to  be  committed 
to  prisoni  for  safe-keeping,  that  he  may  have  the  body  tp  8uri*ender 
in  his  own  discharge^  and  the  principal  shall  remain  in  gaol  to  that 
end,  unless  he  procure  new  bail  to  the  satisfaction  of  the  Sheriff  or 
the  plaintiff  in  tlie  action.    Although  the  statute  is  silent  on  the 
subject,  there  cannot  be  a  doubt  but  that  such  new  bail  wiU  be  a 
discharge  of  the  original  bail.    The  plea  in  this  case  contains  no 
matter  sufficient  to  discharge,  excuse,  or  justify  the  bail  in  any  of 
these  modes.    There  is  no  averment  of  an  actual  or  eventual  dis* 
charge  or  satisfaction  of  the  original  demand.    Tbe  point  intended        * 
to  be  relied  upon  seems  to  have  been  the  affirmation  of  Van  Ness, 
the  plaintiff  in  the  original  action,  that  his  demand  against  Good- 
wh),  the  prineipal,  wa^  settled,  and  the  bail  discharged ;  in  conse- 
quence of  which  affirmation,  the  defendant,  the  bail,  omitted  to  ap- 
prehend and  secure  the  principal.    No  discharge  is  alledged — no 
actual  fraud ;  and  the  Court  are  of  opinion  they  cannot  infer  eitlier. 
As  to  fraud,  could  such  plea  be  available  in  a  Court  of  Law,  in  this 
case  there  is  nothing  in  the  plea  from  which  it  can  be  inferred.   The 
affirmation  appears  to  have  been  made  with  a  view  to  the  writing 
set  forth,  and  must  be  explained  and  the  meaning  limited  by  that. 
But  to  examine  the  plea  a  litde  more  particularly.    The  pleader 
xvas  aware  that  to  this  ecirefacicta  the  receipt  could  not  be  pleaded 
a^  a, discharge  of  the  dfebt  against  Goodwin.— Whatever  might  have 
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FnuMitt   been  its  effect  in  the  original  acUon,  it  was  now  too  late.    It  is  a 
^^3*''  rule  that  nothing  can  be  pleaded  to  a  scire  facias,  which  might  have 
%.^^s^^  been  pleaded  to  the  original  action.    For  this  reason,  probably  the 
Vao  NeiB    pleader  did  not  attempt  to  plead  the  receipt  according  to  its  legal 
Fairdiild.  operation.    Nor  is  it  averred  what  legal  effect  it  had :  it  is  merely 
called  a  receipt,  and  set  forth  in  hcee  verba.    Afterwards,  in  the 
l^ea,  there  is  a  reference  to  '^  the  said  discharge,"  and  ^'  the  dis- 
cbarge as  aforesaid,"  referring  doubtless  to  the  receipt ;  altboogh  it 
had  not  before  been  named  a  dbcharge  or  introduced  as  such ;  nor 
could  it  have  been  with  any  legal  propriety.    The  plea  goes  on, 
''and  the  said  Daniel  being  about  to  apprehend  the  said  Goodwin 
on  a  warrant  upon  a  bail-piece  about  to  be  issued  agreeably  to  the 
statute,"  that  is,  he  was  about  to  apprehend  Goodwin  when  he 
should  have  obtained  a  bail-piece — ^probably  to  be  issued  on  the 
writ  which  he  had  endorsed,  for  as  to  this  the  plea  is.silent ;  and 
when  he  had  procured  a  warrant  on  that  bail-piece,  this  is  too  loose. 
What  follows  as  the  closing  point  of  the  plesi  is  still  worse — ^in  conse* 
quence  of  which  affirmation  of  the  said  Cornelius  P.  and  the  dis- 
charge aforesdd,  the  said  Daniel  omittedto  arrest  the  said  Groodwin 
as  aforesaid.    But  he  had  not  shewn  that  he  had  any  right  or  atithtfi^ 
ity  to  arrest  Goodwin.    Take  it  the  most  favourably,  he  was  only 
about  to  procure  such  authority.    He  has  therefore  shewn  no  more 
than  that  he  had  omitted  to  do  tliat  which  he  had  no  right  to  do,  to 
arrest  Goodwin.    On  what  ground,  or  for  what  purpose  the  bail- 
piece  was  to  be  issued,  is  left  to  intendment.    All  reference  to  the. 
*         attachment  against  Goodwui,  defendant  in  the  original  suit,  and  the 
endorsement  of  that  writ  by  the  present  defendant  as  bail  for  Good- 
wm,  having  been  here  omiUed.    On  the  whole,  the  plea  is  insuffi- 
cient both  in  form  and  substance.    There  must  therefore  be 


Judgment  for  the  plaintiff. 
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A.  Ab  priik^pa),  and  B.  and  C.  as  sureties,  signed  a  note  psyable  to  ihh  VermoDt 
Stale  Bask*  The  note  waa discooiited  and  the  moue/  paid  to  A.  the  principal. 
Bf  ffittake-tfae  note  was  afterwards  given  op  to  A.  $250,  tieing  anpaid  and 
leaaining  doe  oo  tlienote. — Held  ttiat  md/tbUahu  assumpdl  would  lie  against 
A.  loielly  for  the' said  sam  otfibO. 

THIS  was  anactien  of  genetak  mdebiiaius  omu mpnl,  fiir  money 
had  and  reoOTed.  At  the  trial  a  verdict  was  taken  for  the  phiin- 
tiff,  subject  to  the  opinioD  of  the  Court  on  the  following  case. 

On  the  2Sth  day  of  April,  1808,  John  Stoddard,  for  the  purpose 
(^borrowing  money  of  the  Vermont  State  Bank,  deposited  a  note 
of  tha\  date  signed  by  himself  principal,  and  Zerah  Willoughby  and 
NewioQ  Hays  safeties,  by  w}iif:h  they  jointly  and  severally  promised 
to  pay  said  Bank,  nzty  days  after  date,  ^50 ;  which  said  note 
was  discconted ;  on  which  Stoddard  received  from  the  Bank  the 
amount  in  money  on  his  own  account  and  to  his  own  use.  After- 
wards, on  the  8th  day  of  June,  1808,  the  said  Stoddard  wishing  to 
borrow  more  money  of  the  Bank,  deposited  in  the  Bank  another 
note,  s^ned  by  himself  principal,  and  Zerah  Willoughby  and  David 
Stevens  sureties,  by  which  they  promised  to  pay  said  Bank  the  sum 
or  $650,  sixty  days  from  date.  The  money  on  this  note  was  also 
received  by  Stoddard  on  his  own  account  and  to  his  own  use.  Af- 
terwards Stoddard  paid  to  the  Bank  $650  on  the  two  notes,  leaving 
a  belance  due  the  Bank  on  said  notes  5  but  through  a  mistake,  both 
of  said  notes  were  given  up  to  Stoddard,  and  it  was  agreed  by  the 
parties  that  if  on  the  foregoing  facts,  the  Court  should  be  of  opinion 
that  the  plaintiff  is  entitled  to  recover. — ^Judgment  to  be  entered  on 
the  verdict,  otherwise  the  verdict  to  be  set  aside,  and  the  plaintiff 
fo  become  nonsuit. 

Aldu^  for  plaintiff. 

Marvm  and  Swifts  for  defendant. 

The  opinion  of  the  Court  was  delivered  by 

HtTBBAXO,  J.  The  question  for  the  opinion  of  the  Court  is,  Do 
the  facts  above  stated,  in  point  of  law,  support  this  action  of  goneral 
indebiiatus^jtstumpait  for  money  had  and  received  against  the  pres- 
''nt  defendant,  Stoddard  ?   The  action  for  money  had  and  received 
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Franhlm,    has  been  rightly  compared  to  a  bill  in  equity.    It  is  to  recover  roon- 

^isTk^*^*  ej  belonging  to  the  plaintiff  in  the  hands  of  the  defendant,  which  he 

^•^V""^  in  equity  and  good  conscience  cannot  retain.    In  this  case  the^d'e- 

Vi.  Slate    fendant  received  the  money  of  the  plaintiff,  upon  a  security  since 

w.        given  up  by  mistake.    The  money  still  remain^  in  the  bands  of  the 

^^  *   defendant,  which  he  cannot  in  equity  and  good  conscience  retain. 

It  is  objected  that  the  notes  given  up,  on  which  the  money  was 
due,  having  been  signed  by  others  with  the  defendant,  all  should 
have  been  sued«  The  plaintiff  has  no  claim  either  at  law  or  in  equi* 
ty  against  the  sureties,  who  received  no  part  of  the  money.  In  the 
case.  Attorney  General  i;*  Randal,  2  £q^  C.  Ab.  74^*— TboHgb  a 
receipt  had  been  signed  by  three  Trustees,  yet  the  Chancellor  de« 
creed  that  the  one  only  who  bad  receiyed  the  mopey  should  be  ac« 
countable.  In  the  case  Stratton  o»  lUstal  and  others,  9  T.  iftep. 
366,  where  an  annuity  bond  granted  by  two  became  void  by  a 
neglect  of  the  grantee,  in  not  registering  a  men^orial  agreenbly  to 
the  provisions  of  the  statute,  the  Court  held  that  be  eould  not 
recover  back  any  part  of  the  consideration,  from  the  one  who  had 
signed  as  security,  notwithstanding  they  had  both  signed  the  receipt. 
Nor  is  there  any  thing  in  the  objection  that  the  action  should 
have  been  brought  op  the  notes.  The  notes  had  been  given  up, 
and  probably  cancelled.  It  might  be  difficult,  accurately  to  descri  be 
the  notes.  This  action  is  more  convenient  for  the  plaintiff,  and  not 
less  so  to  the  defendant,  than  an  action  or  actions  on  the  notes. 
There  are  many  cases  where  the  action  for  money  had  and  receiv- 
ed will  lie,  where  the  contract  is  in  writing^  and  even  where  the 
writing  remains  in  force  and  in  the  hands  of  the  plaintiff.  It  was 
holden  to  lie  in  the  case  of  Farrer  v.  Nightingale,  2  Esp.  Rep.  639> 
for  money  received  under  a  written  contract,  which  the  defendant 
was  unable  to  perform.  In  the  case  of  Weaver  v.  Beiuley  in  the 
Supreme  Court  in  the  State  of  New- York,  Cain's  Rep.  197,  and  in 
a  case  in  the  Circuit  Court  in  New- York,  where  the  defendant  had 
.  failed  to  perform. 

It  cannot  be  objected  that  the  action  will  not  lie  for  the  amount 
due  on  the  notes  delivered  up,  on  the  ground  that  they  were  not 
money. — They  were  payable  in  money,  and  money  was  received 
by  th%  defendant  when  the  notes  were  made.  This  is  a  stronger 
case  than  that  of  Longchamp  v.Kenney,  Dong.  137.— *In  that  case 
it  was  held  that  this  action  would  lie  against  a  person,  who  had  got 
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poBsetttiOii  0f  a  MefsNjuerade  Ticket  belonging  to  the  plaintiff^  on  FmikHn, 

presumption  that  he  Kdd  sold  it.    In  this  case  it  b  unnecessaiy  to  131 3,  ' 
resort  to  presumption.    It  is  admitted  that  the  defendant  has.  re- 
ceived the  money.    There  must  therefore  be 

Judgment  on  the  verdict.  "^ 


Warner  v9.  Wheeler. 

There  are  cases  where,  from  th«  fratid  practued  by  the  seller  of  propprlj',  the 
purchaser,  at  bis  option,  may  reseicid,  and,  by  an  action  of  indebitalusas- 
sufnpsitf  recover  back  the  purchase  money  ;  or  by  an  action  of  deceit,  or 
some  other  proper  action,  recover  his  damngev ;  hut  can  in  nocasemaintaia 
an  action  ot  indebitatus  asmmpsit  for  t lie  consideration  paid,  without  a 
previous  offer  to  the  Seller  to  rescind,  and  a  df^tnand  of  the  sum  paid  for  the 
property. 

THIS  was  an  acty>n  of  e»82£}supM7  on  a  contract  for  an  exchange  D^^Jmh^r. 
of  horses.    Tlie  declaration  stated,  that  on  the  twenty-fifth  day  o^       *"*^*- 

November,  I810,  at ,  the  plaintiff,  at  the  special  instance 

and  request  of  the  defendant,  delivered  to  the  defendant  a  certain 
gray  mare)  which  was  well  and  sound,  and  of  the  value  of  one  hun- 
dred dollars,  and  paid  the  defendant  five  dollars  in  cash  as  boot. — 
And  that  the  defendant  delivered  to  the  plaintiff  in  exchange,  a  cer- 
tain sorrel  mare  of  the  defendant,  which  the  defendant  then  and 
there  warranted  and  delivered  to  the  pliuntiff  as  being  entirely  sound 
and  free  from  any  disease  or  blemish. — That  said  sorrel  mare  was 
at  the  time  of  the  said  warranty  and  delivery  wholly  unsound  and  of 
no  value. — That  she  had  a  disease  commonly  called  tlie  consump 
ttoD,  which  wdH  well  known  to  the  defendant,  and  wholly  unknown 
to  the  plaintiff. — That  she  died  of  said  disease.— ^Whereby  the 
plaintiff  wholly  lost  the  said  sum  oftine  hundred  dollars  the  value  of 
lii9  said  gray  mare,  together  with  the  said  sum  of  (ive  dollars  so  paid 
as  boot  as  aforesaid.     The  declaration  then  proceeded,*— ^^'^  Where- 
upon the  defendant  became  liable  to  pay  to  the  plaintiff  the  said  sum, 


160  CASES  IN  THE  SUPREME  COURT 

IPrafiklint  being  one  hundred  and  five  dollars^  and,  being  so  liable,  did  assume'^ 
1813.  *  -—concluding  in  the  usual  form  odndebUatus  atsumpsit, 

Warner        ^^^ — '^  General  iMue, 
Wheeler,       AUu^  for  the  plaintiff. 

Vantfessj  for  the  defendant. 

On  trial,  the  counsd  for  the  defendant  insisted  that  the  plaintiff 
had  not  supported  his  action,  on  the  ground  that  it  vas  in  sub- 
stance an  action  of  indehitahu  anumpntj  to  recover  back  the  pric<t 
given  for  the  defendant's  mare,  or,  at  least,  to  recover  the  value  of 
the  plmntiff's  mare  and  the  sum  of  five  dollars  paid  by  the  plaintiff 
as  boot  money,  and  could  not  be  maintained  unless  the  plaintiff  had 
a  right  to  rescind,  and  had  in  due  season  offered  to  the  defendant  to 
rescind,  and  to  return  to  him  what  he  had  received. 

The  Court  overruled  the  objection,  with  liberty  to  the  defendant 
to  move  for  a  new  trial.  The  Jury  returned  a  verdict  for  the  plain- 
tiff.   Afterwards, 

Van  NesSf  for  the  defendant,  moved  for  a  new  trial,  with  leave 
to  move  in  arrest  of  judgment  for  the  insufficiency  of  the  declara- 
tion, should  the  Court  refuse  a  new  trial. 

By  the  Court,  It  is  settled,  that  on  a  contract  for  the  sale  of 
property,  an  action  ai  oMwmpnt  will  lie,  on  a  warranty  made  at  the 
time  of  sale,  or  an  action  of  deceit  for  a  fraud  in  the  sale.  And 
there  are  cases,  where,  from  the  fraud  practised  by  a  seller,  the 
purchaser  has  a  right  to  rescind  and  demand  back  the  conslderatioa 
paid.  And  in  such  case  it  is  always  at  the  option  of  the  purchaser, 
whether  he  will  rescind  the  contract,  or  affirm  it ;  and  seek  redress  * 
by  an  action  of  deceit  or  some  proper  action  to  recover  his  dama- 
ges. But  if  the  purchaser  choose  to  put  an  end  to  tlfe  contraict,  and 
in  an  action  of  indebitatu9  assumpsit  t»  recover  ba«:k  the  consider- 
ation paid,  he  must,  in  due  time,  offer  the  seller  to  rescind  the  con- 
tract, and  demand  a  repayment  of  the  purchase  money. 

L)  this  case  it  does  not  appear  that  the  plaintiff  has  ever  offered 
to  rescind  the  contract,  or  demanded  a  repayment  of  the  purchase 
money.  There  is  therefore  no  doubt,  that,  in  this  case,  indebitatus 
iuaumptit^  either  for  money  had  and  received|  or  for  goods  sold  and 
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dtetiveredy  tsumot  be  maintained ;  aiid  the  only  question  h^  whether  Ftirnklht^ 
this  is  an  action  c^the  warranty  to  recover  darndges^  or  an  action  of  ista.  * 
hidebitiiHii  cUsumpnt  to  recover  back  (he  cooiside^tioifk.  The 
Court  give  no  opinion  whether  the  dectarsition  be  good  or  ^diident 
on  dfh^r  ground.  But  they  think  the  declaration  i^  to  be  consider- 
ed as  in  assumpsit  od  the  warraiity.  The  pbiAtiiT  prdpetly  gave 
evidence  of  the  damages  which  he  had  sustained  by  the  unsoandiiess 
of  the  herse  which  he  received  in  exchange.-^In  doing  this  it  was 
MiuLvmdable  to  take  into  consideration  what  he  gave  in  exchange* 
The  motion  for  a  new  trial  cttanot  prevail. 

Van  Neis  theti  filed  a  motion  in  arrest  of  judgment  for  the  insuf- 
ficiency of  the  declaration. 

Continued  to  the  next  Term. 


Weed  vs.  Butterfie'ld. 

Bvidnce  tbat  the  plaintiff  had  made  a  contract  with  A.  to  cut  on  the  land  ot 
A.  and  draw  and  deh»er  to  him  a  quantity  of  apart— that  the  plaintiff  had 
on  foeh  contract  cut  and  trimmed  forty  spars,  which  the  defendant  took  and 
delivered  to  A.  and  received  the  money  from  A.  for  cutting  and  drawing  the 
sflstri,  wi?I  BOt  soppoit  a  declaration  counting  on  a  special  promiae  by  the  de« 
fendtot  (o  deliver  the  plaintiff  forty  spatrs,  nor  a  conntfor  goods  sold  and  dc- 
Bveied,  aa  the  spars  taken  were  not  the  property  of  the  plaintiff, 

THIS  was  an  action  6f  aisuMpsU.    The  declaration  contained  2^^^^,;„^ 
a  coant  on  a  sp^al  promise  by  the  defendant,  to  deliver  to  the  ^^!'^^'^ 
M  sevettty-two  spars,  m  con^deratton  of  seventy-two  spars 
ik€  plMi^ff  had  delivered  to  the  defendant  ^  and  a  count  for 
goods,  warts  and  merchandiltf  sold  and  delivered. 

Plea — Tke  Genkral  Issue. 

It  appeared  in  evidence,  that  the  plaintiff  had  made  a  contract 
with  Heman  Atien,  to  cut  on  Allen^s  land,  and  draw  to  a  certain 
place  for  raRing,  a  quantity  of  spars.— That  on  this  contract  the 
plaintiff  had  cut  and  trimmed  ready  for  drawing  about  forty  spars. 
And  that  the  defendant,  who  had  made  a  similar  contract  with  AL 
leo,  took  the  spars  which  the  plaintiff  had  cut  and  trimmed,  deliver- 
ed them  to  AQen  on  his  contract,  and  received  his  pay  for  cuttmg 

and  dtawing  thesi* 

21 
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Prankiin         ^^^  Ness^  for  the  defendant^  contended  that  the  evidence  In  the 
December,  case  did  not  support  the  first  count,  as  it  did  net  prove  the  special 
proioise  as.alleged ;  nor  the  second  count  for  goods  sold  and  deliv- 
Weed      ^^^9  ^^^  ^^  appeared  that  the  plaintiff  was  not  the  oimer  of  the' 
*'*  ^.  spars; — ^he  could  not  be  entitled  therefore  to  recover  the  value  of 
the  spars^  but  only  the  value  of  the  labour  which  he  had  bestowed 
on  them. 

By  the  Court.  It  is  clear  that  the  evidence  does  not  support 
either  count  in  the  declaration.  There  ought  to  have  been  another 
count  for  work  and  labour/  or  a  count  for  money  had  and  received, 
as  (he  defendant  had  received  money  for  the  cutting  of  the  spars> 
which  belonged  to  the  plaintiff. 

The  plaintiff  suffered  a  nonsuit. 


Walbridge  and  others  vs.  Guiswold. 

Aiiumpsit  win  not  lie  against  a  Sheriff,  or  other  officer,  for  a  miffeasflnce  or  iHHi' 
feasance  in  the  executioo  of  his  official  duties. 

THIS  was  an  action  against  the  defendant  as  Constable  of  the 
town  of  Enosburgh,  for  not  making  a  return  of  a  writ  of  attachment* 
The  declaration  states,  in  substance,  that  the  plaintiffs  heretofore, 
to  wit,  on  the  28th  day  of  June,  1811,  pmyed  out  a  writ  cf  attach- 
ment in  their  favour  against  Stephen  House  of  Enosburgli,  dated 
the  day  and  year  last  aforesaid,  duly  signed  and  directed  to  the 
Sheriff  or  either  Constable  of  Enosburgh  to  serve  and  return,  and 
made  returnable  to  the  County  Court  then  next  to  be  holden  at  St. 
Albans.    And  afterwards,  to  wit,  on  the  14th  day  of  August,  181 1 
at  Enosburgh,  delivered  said  writ  to  the  defendant,  who  then,  and 
for  a  long  time  afterwards  was  legal  Constable  of  Enosburgh,  to 
serve  and  return  according  to  law.    And  tlie  defendant  so  being 
Constable  as  aforesaid,  and  having  received  said  writ,  did  on  the 
same  day  and  year  last  aforesaid,  at  Enosburgh  aforesaid,  under- 
take, and  then  and  there,  to  the  plaintiffs  faithfully  promise  to 
serve  and  return  said  writ  according  to  law  and  the  directions  there« 
in  given.    Yet  the  defendant,  not  regarding  his  said  promise  and 
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andertakiag  so  by  him  made  as  aforesaid,  nor  the  duties  of  his  office  Franklin^ 

as  Constable  as  aforesaid,  but,  intending  to  defraud  the  plaintiffs  in  isia.  ' 

that  behalf,  did  not  serve  and  return  said  writ  of  attachment  at  the  ^^- 

return  day  thereof^  or  at  any  day  before  or  since ;  but  intending  to  ^  ..  . . 

defraud  the  plaintiffs  innhat  behalf,  wholly  neglected  and  refused,  «ai* 

whereby  the  plaintiflfe  have  wholly  lost  their  said  debt,  &c«  GrUwoId. 
The  defendant  pleaded  in  bar. 

To  the  plea  there  was  a  demurrer  and  joinder. 
TTefiRore  and  Smedleyf  for  the  plaintiffs. 
Swifts  for  the  defendant. 

Chipm AN,  Ch.  J.  delivered  the  opion  of  the  Court.  The  plea 
of  the  defendant  in  this  case  is  so  manifestly  insufficient,  that  it  is 
unnecessary  to  make  any  observations  respecting  it.  The  case 
must  be  decided  on  the  sufficiency  of  the  declaration.  And  the 
question  b,  whether  this  declaration  can  be  supported,  either  on  the 
statute,  or  at  common  law.  It  does  not  purport  to  be  a  declaration 
on  the  statute,  neither  will  the  statute  support  a  declaration  in  as- 
9ta^pni.  The  remedy  given  by  the  statute  is  where  the  officer  shall 
triffiiOy  refuse  or  neglect  to  serve,  or  shall  toUfuUy  neglect  to  re- 
turn a  writ,  or  shall  make  a  false  or  undue  return.  And  he  is  made 
liable  to  pay  to  the  party  aggrieved  all  damages  which  he  shall  have 
sustained  by  reason  of  such  neglect  or  refusal  \  to  be  recovered  in 
an  action  on  the  statute.  And  he  is  aljo,  on  conviction,  made  lia- 
ble to  a  fine  not  exceeding  one  hundred  dollars. 

In  an  action  on  the  statute  the  neglect  or  refusal  must  be  express- 
ly chaiged  to  have  been  wiJJul  The  omission  of  the  word  wilful 
cannot  be  supplied  by  any  circumlocution.  ^ 

But  there  may  be  a  degree  of  negligence  less  than  wilful,  or  which 
could  not  be  deemed  Vilful,  and  for  wiiich  an  action  on  the  case  at 
common  law  is  the  proper  remedy.  Between  such  case,  and  the 
cases  embraced  by  the  statute,  there  will  be  found  a  distinction  very 
analc^ous  to  the  distinction  between  a  voluntary  and  negligent  es- 
cape. The  action  on  the  case  is  for  a  nonfeasance,  and  an  action 
of  asaumpsii  will  not  lie.  The  case  from  2  Wilson,  235 — Russel 
27.  Palmer,  which  has  been  cited  at  the  bar,  has  no  analogy  to  the 
case  before  the  Court.  That  is  a  declaration  against  an  Attorney^ 
whose  undertaking  is  voluntary,  for  a  neglect  of  the  duty  of  his  em-    ' 
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WraMin,   ploym^tj  in  wli^cb  he  had  eupgtd.    Anvmprit  i$  the  pr<»{»er  ^nd 
'^'ilTs^'^'  established  firm  of  action  in  such  Cfise.    9tit  it  is  believed  that  th» 
^"^^^"^^^  13  the  fir^  attenpt  to  declare  in  atmrnpnt  against  an  ofiicer  in  4 
^ctt'if^^  «tfe  ly^f  the  present.    The  aetion  does  no|^  arise  fxwn$rmctVf  or 
rn  .^'  1^    fiiM»t  escoi^actify  but  ea;de&'clo.    |t  atiies  from  the  neglect  of  «n 
official  dutj  in  the  p^icer — ^  duty  which  the  l»w  has  enjoined  Mpon 
him^  for  the  doe  administration  of  jiin^ce.    The  breach  of  this  da- 
ty,  when  an  injury  to  an  individual,  is  a  species  of  wron§  for  which 
an  action  on  the  case  is  the  only  proper  remedy- 
It  has  been  said  that  ^  action  of  assumpsit  in  tbiii  ^ase  i$  as 
proper  as  an  action  of  debt  for  an  escape,  which  supposes  a  contract. 
But  the  action  of  debt  for  an  escape  does  not  lie  at  common  law — ^it 
^iiras  given  by  statute — 1  Cd«  2 — or  rather,  as  it  has  been  gener^ly 
holdup,  by  the  equity  of  the  statute  of  Westminster,  2.    The  debt 
lost  through  the  f^eglect  of  the  officer,  is  given  s^Qst  him  to  the 
p^ya{;grieved,by  way  of  penalty;  and  it  belongs  to  that  class  of 
actions.    It  lies  not  howeyerfor  escape  on  mesne  process,  hut  of 
one  in  execution.    The  action  of  debt  is  not  given  by  our  st^tutej^ 
and  it  does  not  seem  consistent  with  its  provisions  to  permit  it« 

Upon  a  full  consideration  of  this  case,  the  Court  are  clearly  of 
opinion  that  this  declaration  in  asswjf^t  cannot  b^  supported* — 
There  must  therefore  be 

Judgment  for  the  defendant. 


Ssi^oTiusM.  of  St.  Albafisi  vs.  Jo^n  Cu&tis,  2d,  andothei«. 

Where  the  coDdition  of  a  bond  is  simply  to  indemnify  and  lave  harmless  the  obli- 
gee fron  the  p^mcot  of  a  debt,  or  damagea,  the  condition  is  not  broken, 
milil  the  obligee  has  heee  compelled  to  pay,  or,  having  become  liable 
hay  actually  pi^d  the  debt  or  dama|^  or  has  been  arrested,  or  in  ipme  w»y 
sastaiqed  Hctual  damages. 

Franktin,       JOHN  Curtis,  2d.  was  on  the  12th  day  of  Mareh,18lO,  appointed 

^g^s.  ^*  fint  Constable  and  Collector  of  the  town  of  St.  Albans,  and  for  the 

fhithfiii  performance  of  the  duties  of  that  office,  and  to  indemnify 

^e  town,  he  and  the  two  other  defendants,  John  Nason  and  Jehial 

Holdridge,  executed  a  bond  to  the  Selectmen,  m  the  penal  sum  of 
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one  thouttad  dolWs,  on  whieb  bond  this  action  is  brought.  Fronkiin, 
The  declaration  states  the  occasion  of  giving  the  bond,  and  sets  ^^ ig]'^'^' 
forth  the  bond  and  also  the  conctition,  which  is — ^That,  if  the  said  ^^f^'''^ 

'St  Albaoff, 

John  Cuitis,  2d.  shall  well  and  faithfully  execute  the  office  of  first  n. 
Constable  and  Collector,  for  the  town  of  St.  Albans,  for  the  year  ^'  ^"^''^ 
cosoing,  and  shall  at  all  times  indemnify  and  save  harmless,  said 
town  from  all  damages,  costs  and  charges,  that  may  in  any  man- 
ner accrue  to  sidd  town,  from  the  neglect,  default  or  laches  of  the 
said  John  Curtis,  2d.  in  his  said  office  of  Constable  and  Collector, 
as  aforcsmd,  then  &c.  The  breach  of  which  condition,  is  assigned  as 
follows  to  wit:  That  on  the  18th  day  of  December,  1810,  the 
Treasurer  of  the  State,  Benjamin  Swan,  issued  a  warrant  to  said 
John  Curtis,  Constable  and  Collector,  as  aforesaid,  to  (collect  of  the 
inhabitantsofSt.  Albans,  a  tax  of  one  cent  on  the  dollar  of  the 
list,  granted  by  the  legislature  &c— amounting  to  the  sum  of 
two  hundred  thirteen  dollars  seventy-five  cents,  and  to  pay  the  same 
over  to  said  Treasurer,on  or  before  the  first  day  of  June,  then  next. 
That  the  Selectmen  of  St.  Albans,  made  out  an  assessment  or  rate 
bill  of  saud  tax,  and  delivered  it  to  said  John  Curtis,  Constable  and 
Collector,asaforesaid,  (no  time  when)  and  on  receipt  thereof,  to 
wit,  at  St.  Albans,  aforesaid,  on  the  day  and  year  last  aforesaid, 
the  said  John  Curtis  promised  and  engaged  to  said  Selectmen,  to 
collect  said  tax  and  pay  it  over  according  to  law.  Yet  the  said 
John  Curtis,  not  regarding  the  duties  of  his  said  office,  or  his  prom- 
ise and  engagement,  so  made  and  entered  into  as  aforesaid,  has  nev- 
er paid  to  the  treasurer  of  said  State,  the  amount  of  said  tax,  or  any 
part  thereof,  though  often  requested  and  demanded.  That  on  the 
fifUi  day  of  June,  1811,  Benjamin  Swan  the  said  Treasurer,  issued 
an  extent  against  the  said  John  Curtb,  directed  to  the  Sheriff  of 
Franklin  County,  commanding  him  (in  the  usual  form)  to  collect 
oftbesaid  John  Curtis,  the  sum  of  one  hundred  ninety  three  dol- 
lars sixty  four  cents,  being  the  amount  in  which  the  said  John 
Curtis,  was  delinquent,  on  the  aforesaid  tax.  Which  extent  was 
made  returnable  in  sixty  days,  from  the  time  it  should  be  received 
by  said  Sheriff.  That  the  Sheriff  received  it  on  the  18th  day  of  July, 
1811 ;  and  afterwards  the  Sheriff  returned  that  extern,  with  a  cer- 
tificate thereon  endorsed,  in  the  words  and  figures  following  to  wit  : 
Franklin  County,  September  2d,1811.    I  cannot  find  goods,  chat- 
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Franklin,   tles^  or  estate  of  the  said  John  Curtb,  2d,  to  satisfy  tliis  extent,  I 
*1813.^'^*  therefore  return  the  same  wholly  unsatbfied. 
^ ,—^  SETH  WETMORE,  SheHf. 

St.   AlbaoB, 

vs.  By  reason  of  all  which  the  said  town  of  St.  Albans,  has   been 

*  damnified,  and  has  by  reason  of  said  Curtis,  laches,  default  and  neg* 
lect,  sufiered  damage  to  the  amount  of  the  aforessud  sum  of  one 
hundred  ninety  one  dollars  sixty  four  cents,  and  lawful  interest 
thereon,  to  the  amount  of  twelve  dollars  forty  five  cents,  and  a  large 
amount  of  Costs,  to  wit,  twenty  dollars  whereby  an  action  hath 
accrued,  &c» 

To  this  declaration  there  was  a  demurrer  and  joinder. 

The  court  on  the  opening  of  the  cause,  observed,  that  the  declar*- 
ation  was  very  loosely  and  inaccurately  drawn. — That. in  one  part 
of  the  declaration,  one  of  the  defendants,  the  Collector,  is  chained 
In  assumpsit^  which  is  superfluous  and  improper.  Nor  is  it  perceiv- 
ed, that  what  H  there' avered^  as  a  breach  of  the  promise  alledged, 
can  be  taken  as  an  assignment  of  a  breach  of  the  condition  of  the 
bend.  What  follows  and  probably  was  intended  as  an  assignment  of 
a  breach  ^f  the  condition,  is  very  vague.  It  contains  no  direct  aver- 
ment that  the  Collector  had  not  collected  and  paid  over  the  tax. — 
It  is  stated,  that  on  the  15th  day  of  June,  1811,  the  Treasurer  issu- 
ed an  extent  against  the  Collector,  for  the  sum  of  one  hundred  nine- 
ty one  dollars  sixty  four  cents,  being  the  amount  in  which  the  said 
Curtis  was  delinquent.  Nor  is  it  avered,  that  the  Collector  did  not 
pay  and  satisfy  the  extent,  or  that  the  Sheriff  could  not  find  goods 
whereof  to  satisfy  it,  and  therefore  returned  the  same  non  est.  In- 
stead of  this,  it  is  stated,  that  the  Sheriff,  on  the  2d  day  of  Septem- 
ber, 1811,  returned  the  extent  into  the  ofiice  of  the  Treasurer,  with 
the  following  certificate  thereon  endorsed ;  which  is  recited  in  hace 
verba;  although  this  may  be  considered  as  evidence  of  a  non  est^ 

9 

yet  the  fact,  that  the  extent  was  returned  non  est,  is  not  alledged. 
The  counsel,  both  of  the  plaintiff  and  defendants  then  said,  that 
it  was  the  wish  of  both  parties,  to  submit  to  the  court  only  the  single 
'  question,  whether  the  town  of  St.  Albans,  having  become  liable  to 
an  extent,  although  no  such  extent  had  been  issued,  and  no  costs  or 
expense  had  yet  been  incurred,  an  action  could  be  maintained  on 
the  condition  of  indemnity.  The  counsel  were  thereupon  directed 
to  proceed  in  the  argument  of  the  question  stated. 
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Wet9iore^  for  the  defendants. — To   maintain   this   action,  for  FrankUn, 
a  breach  of  the  condition  of  indemnity,  it  is  incumbent  on  the  town      13^3^  * 
to  shew  that  they  hare  been  damniiied,  and  how  they  have  been  ^^^v^/ 
damnified.    Admit  that  the  Collector  has  not  paid  over  the  whole  ^^-  ^i^D^ 
amount  of  the  tax,  committed  to  him  for  collection ;  that  an  extent  J.  Custi«,  2 
had  been  issued  against  him,  which  had  been  regularly  returned 
non  ettf  whereby  the  town  had  become  liable  to  pay,  liable  to  an  ex- 
tent againid  them  for  the  tax  which  had  not  been  paid  over.     Yet 
the  town  have  not  thereby  been  damnified,  they  have  not  been 
compelled  to  pay — they  have  not  paid  any  sum  whatever,  and  have 
been  pat  to  no  expense  by  reason  of  any  latches  or  default  of  the 
Collector.    It  is  indeed,  avered  generally  that  the  town  had  been 
put  to  costs  and  expense ;  but  it  is  not  shewn  how  this  has  or  could 
have  happened.  This  is  not  sufficient  3  it  is  left  merely  on  the  liabil- 
ity; but  merely  to  have  permited  a  liability  to  be  incurred,  is  not 
a  breach  of  this'condition  of  indemnity. 

AlcHs  and  Smft  for  the  plaintiff. — Contended  that  it  was  a  suffi- 
cient breach  of  the  condition,  that  a  liability  had  been  incurred 
through  the  default  or  latches  of  the  Collector.  That  it  was  not 
necessary,  to  the  maintenance  of  this  action,  that  the  party  to  be 
indemnified,  should  have  paid,  or  been  compelled  to  pay  any  thing. 
In  support  of  which,  they  cited  5  Coke,  25,  Broughton's  case.  5 
T.  Rep.  317. — Cox  and  others,  vs.  A.  Joseph,  executrix. — Cro. 
£1.  123,  Barkeley  and  Gibbs  vs.  Kempston. 

Chipman,  Ch.  J.  The  exception  relied  upon  is,  that  it  does 
not  appear  by  the  declaration,  that  the  town  of  St.  Albans  has 
been  damnified,  has  been  put  to  auy  trouble  or  expense;  but 
raerely  that  the  town,  has  on  the  Tion  e$t  return  by  the  Sher- 
ifl*,  of  the  extent  agsunst  the  Collector,  become  liable  to  an  extent 
for  the  sum  in  which  the  Collector  has  been  delinquent.  Authorities 
have  been  produced,  from  which  it  appears  that  there  ate  some  an- 
cient cases  and  dicta,  which  seem  to  support  the  opinion,  that  in  this 
kind  of  action,  it  is  sufficient  that  the  person  to  be  indemnified  has 
become  liable  to  suffer  without  having  actually  sustained  any  dam- 
age. But  it  is  settled  by  modem  aathorities,  that  the  person  to  be 
indemnified,  to  entitle  him  to  maintain  an  action,  must  shew  that  he 
has  sustained  damages  in  the  payment  of  the  money,  or  in  some- 
thing to  which  the  contract  of  indemnity  extends.  It  is  not  indeed 
necessary,  that  he  should  wait  to  be  sued  before  he  pays  the  money,  - 
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FrankUftt    agaiost  the  pujraent  of  which  he  is  to  be  indeiiidified.    When  the 
^m^'  liability  has  attached  he  may  in  general  pay^  and  mdintaiti  his  ao* 


tion  on  the  contract  of  indemnity.  But  merely  to  have  beec4ne  Iia« 
St.  Albaof ,  jjj^  |j  „^^  saflScient ;  this  appears  to  be  the  settled  law,  and  is  con- 
J.  Corti>,  2  sistent  with  sound  reason.  There  is,  however,  a  tlear  distmction 
to  be  made,  and  which  has  not  been  attended  to  in  all  the  cases,  or 
perhaps  in  the  abridgement  of  the  cases.  Where  the  condition  is 
simply  to  save  harmless  from  the  payment  of  a  debt,  the  condition 
is  not  broken  mitil  the  obligee  has  been  compelled  to  pay,  or  having 
become  liable  has  actually  paid  or  been  put  to  expense.  But  if  (he 
condition  be,  that  the  obligor  shall  pay  the  debt  when  if  AaXk  be. 
come  due,  and  discharge  the  obKgee  from  the  debt,  and  also  save 
him  harmless ;  in  such  case,  if  the  obligor  shall  not  pay  the  debt,  or 
procure  the  obligee  to  be  discharged  therefrom,  when  it  shall  fall 
due,  the  obligation  is  forfeit  i  for  it  is  suflkient  if  one  condition  be 
broken.  The  surety  has  a  right ;  and  it  is  often  a  matter  of  pru- 
dence to  hast^  a  discharge  of  the  debt,  by  such  a  special  condflion. 
Broughton's  Case,  5  Coke,  24,  which  has  been  cited  by  the  plain- 
tiff's council,  was  that  of  a  surety,  who,  when  the  debt  became  due, 
paid  it  for  the  principal,  without  waiting  for  a  suit  agaiost  him. 
It  was  said,  indeed,  in  that  case  that  the  plea  non  damnijicakn^  im- 
plied that  the  defendant  had  saved  the  plaintiff  harmless^  by  a  re- 
lease, payment  or  otherwise. ,  But  this  was  a  mere  dictum,  and 
quite  out  of  the  case,  as  the  plaintiff  had  actually  paid  the  debt. 

In  Freeman  t.  Sheen,  Cr^e*  James,  340,  Cc4Le  and  all  the 
court  held,  that  where  one  is  obliged  to  aecfok  am>tber,  h  Is  not 
sufficient  to  save  him  hairmless,  but  he  ought  to  procure  his  actual 
discharge.  This  clearly  admits  the  distinction. .  Barkely  and 
Gibbs,  9.  Kempston,  Croke,  EL  123,  was  ont  a  promise  to  keep  a 
prisoner  safely,  and  to  save  the  plaintiff's  ba^iff%  of  Worcester, 
harmless  of  all  escapes^  The  action  was*  held  to  lie,  for  the  breach 
in  not  keeping  the  prisoners  safely,  who  had  been  suffered  to  es- 
cape, and  that,  ahhough  the  Bailiffs  had  0ot  beett  sued.  Here  wpktk 
the  same  distinction,  although  not  noticed  by  the  reports.  GriffiA 
V.  Harrison,  1  Salk.  196,  waft  an  action  on  a  covenant,  for  quiet 
enjoyment,  and  that  the  plaintiff  should  be  free  and  clear,  and 
clearly  discharged  or  saved  harmless  of  all  arrears  of  rents,  &g» 
The  court  held  the  assignment  of  the  breach  bad,  because  the  plaiiu 
tiff  had  not  shewn  a  disturbance  in  the  enjoyement  \  for  diat  the 
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cent  being  in  arrear,  was  not  a  breach  of  the  covenant.  .  In  this  Franklin^ 
tase  the  same  distinction  is  made.  ^isTs.  * 


Perhaps  in  the  case  before  the  Court,  but  on  this  the  Court  give 
no  opinion,  a  sufficient  breach  might  have  been  assigned  on  the  ^^-  ^^^Q*- 
condition  that  John  Curtis  2d,  should  well  and  faithfully  execute  J.  Cartit,2 
the  office  of  Constable  and  Collector.    But  such  breach  is  not  as- 
4i]gned,  unless  it  be  taken  by  implication,  which  cannot  be  done* 
There  must  therefore  be 

Judgment  for  the  defendants. 


State  vs.  Jbwett. 

4 

^iTfae  Supreme  Cbart  bave  not  origiDal  Jurisdictioo  of  an.  offence  against  the  le^* 
cath  SectioB  of  the  act,.directiog  the  lAode  of  election  of  the  Qovernor,  lieu- 
tehaat  Governor,  Treasurer  of  the  State,  Councillors  and  Representatbes. 
The  penalty  being  given  to  the  town  Treasury. 

THIS  was  an  indictment  found  in  this  Couit,  charging  the  res- 
pondent,  with  having  put  in  more  than  one  vote  for  one  person  in 
the  same  election  to  one  office,  (representative)  against  the  seventh 
aecdon  of  the  act,  directing  the  mode  of  election  of  the  Governor, 
lieutenant  Governor,  Treasurer  of  the  State,  Councillors  and  Bepre- 
septatives.  The  respondent  pleaded  not  guilty,  and,  on  trial  to  the 
jQiy,  a  doubt  arose  whether  the  Supreme  Court  have  original  jurist 
auction  of  the  offence  charged  in  the  Indictment,  as  the  pencdty  is 
^ven  to  the  town  Treasury. 

A  juror  was  withdrawn  by  consent,  with  leave  to  the  respondent 
to  take  any  exception  to  the  jurisdiction  of  the  Court. 

Afterwards  Marvin^  States  Attorney,  inforqied  the  Court,  that  on 
examination,  he  was  satisfied  that  the  Supreme  Court  have  not  ori- 
^nal  jurisdiction  of  the  offence  charged  in  the  indictment,  and  en- 
tered a  notte  prosequi. 

n 
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ChiUenden,  < 

January.  RoBERT  Peasleb.  Adminbtrator  of  Zacheus  Peaslei;. 

Stanipord,  Sheriff. 

Jo  an  actioo  against  a  Sheriff  for  not  paying  over  rnonlea  by  bina  collected  on  an 
execution,  if  be  pleaj  the  general  issue  with  notice  that,  on  the  trial,  he  will 
give  in  evidi>nce,  that  a  third  person  bad  recovered  judgment  against  bim  for 
tite  value  oftbe  property  sold  on  the  execution,  without  stating  a  prior  right 
in  such  third  person  ;  such  notice  is  insuflScient. 

Stfcb  judgment  is  not  conclusive  against  the- plaintiff  unless  it  appear  that  the 
plaintiff  bad  notice  of  the  suit  against  the  Sheriff,  and  had  an  opportunity  to 
defend. 

And  quaere,  whether  the  Sheri^can,  in  any  such  case,  defend,  on  the  ground  that 
a  third  person  bsd  recovered  against  him  the  value  of  the  property  of  which 
he  had  levied  the  money— certainly  not,  unless  the  plaintiff  bad  turned  out 
such  property  to  the  Sbeiiff  on  the  ezecntion. 

THIS  was  an  action  against  Staniford^  Sheriff;  for  not  paying 
over  the  money  which  he  had  collected  on  an  execution  in  favor  of 
Zacheus  Peaslce,  the  intestate,  against  Stephen  Moore.  The  dec- 
laration stated,  in  substance,  that  the  intestate  recovered  judgment 
against  Stephen  Moore,  for  the  sum  of&fty  seven  dollars.  That  he 
prayed  out  a  writ  of  execution  on  said  judgment,  dated  the  2d  day 
of  November,  1804,  returnable  within  sixty  days,  and  on  the  third 
day  of  the  same  November,  he  delivered  the  execution  to  the  de- 
fendant, Sheriff,  to  collect  and  return. 

That  the  defendant  bad  levied  and  collected  the  money  on  the* 
execution,  and  refused  to  pay  it  over  on  demand. 

Flea-^the general  iisue^  with  notice  under  the  statute,that  the  de- 
fendant would  give  in  evidence,  in  his  defence,  that  he  levied  the 
execution  on  thirty  thousand  brick,  turned  out  to  him  by  the  intes* 
tate  in  his  lifetime,  on  ssud  execution,  as  the  property  of  said  Moore. 
That  he  sold  the  brick  at  auction  on  several  days,  naming  them, 
within  the  life  of  the  execution,  for  a  sum  sufficient  to  satisfy  the 
same.  That  afterwards  Moses  Catlin  of  Burlington,  commenced 
an  action  of  trespass  against  him,  the  defendant,  for  taking  the 
same  brick,  (setting  forth  the  action)  and  in  that  action  recovered 
the  value  of  the  brick.  For  which  reason,  he  the  defendant  retain- 
ed ther  money  which  he  had  collected  on  the  execution,  and  did  not 
pay  it  over. 

The  plaintiff  gave  in  evidence,  the  defendant's  receipt  for  the  ex- 
ecution, together  with  the  execution  from  the  office  to  which  the  de- 
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rendant  had  returned  it,  with  thie  defendants  return  thereon  indors-  ChUiendm, 
ed,  that  he  bad  levied  the  same  on  the  brick,  had  sold  them  for  the    "''J'sT/ '" 
sum  of  sixty^ven  dollars,  and  paid  the  overplus  40  Moore,  the  s-.-v-i^ 
debtor.    It  was  conceded,  that  Zacheus  Peaslee,  the  intestate,  de-    *"«"'*'• 
manded  the  money  of  the  defendant  in  the  month  of  January,  1805.  SUn'ford. 

E.  Keyt,  for  the  defendant,  offered  evidence  of  the  facts  con- 
tained in  the  notice. 

Van  NetSf  for  the  plaintiff,  objected. 

1.  It  is  an  attempt,  by  the  Sheriff,  to  cpntradict  his  own  re- 
turn.  2.  If  any  doubt  arose  whether  Moore  was  the  owner  of  the 
brick,  tlie  Sheriff  should  have  taken  from  Peaslee  a  bond  of  indem- 
nity agreeably  to  the  statute,  and  on  that,  taken  his  remedy. 
S.  The  notice  i?  defective  and  wholly  insufficient ;  if  all  which  is 
contained  in  the  notice  be  proved,  yet  it  will  be  no  legal  defence  to 
the  action.  Itjis  not  stated  in  the  notice  that  the  brick  on  which 
the  defendant  levied  the  execution  were  not  the  property  of  Moore, 
or  that  they  were  the  property  of  Catlin.  Nor,  is  it  stated  that  Peas- 
lee  had  any  notice  of  the  suit  in  favor  of  Catlin  agai/st  the  defendant, 
Stamford.  The  notice  gives  a  history  of  the  suit  and  the  recov- 
ery, but  it  is  not  even  averred,  that  the  recovery '  was  had  by  reason 
of  a  prior  right  in  Catlin. 

Keyu  and  Harrington,  for  the  defendant,  contended,  that  al- 
though afl  officer  may  require  of  the  creditor  a  bond  of  indemnity 
previous  to  the  levy  of  an  execution  on  personal  property,  yet  if 
he  do  not,  he  has  other  means  of  redress.  If  a  creditor  turn  out 
property  to  an  officer,  and  direct  the  officer  to  serve  an  execution  on 
the  property,  it  implies  an  engagement  by  the  creditor,  that  it  is  the 
ptwperty  of  the  debtor;  h  implies  a  warranty  of  that  fact.  And  if 
It  turn  out  that  the  property,  thus  taken  by  the  officer,  wiis  not  the 
property  of  the  debtor,  and  the  .fficer,  by  reason  thereof,  be  com- 
pelled  to  pay  its  value,  he  may  have  his  remedy  by  action  against 
the  creditor,  or,  he  may  retain  the  money  for  which  the  property 
was  sold.  The  notice  is  proper,  and  the  matters  therein,  sufficient. 
The  legislature  intended  to  give  more  latitude,  in  giving  noUce,  than 
«8  l^ven  in  special  pleas ;  and  cited  section  97,  of  the  Judiciary  act 
and  section  9,  of  the  act  directing  tlie  levying  of  executions,  giving  a 
remedy,  where  an  execution  b  levied  on  property  which  is  not  the 
property  of  the  debtor. 
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ChHUndm^      By  the  Court. — ^This  notice  is  wholly  insufficient;  such'  notice 

^ml^     ought  to  make  out  a  good  defence;  thesame,  in  substance,  as  a 

^^^^"'^  plea  in  bar.    It  is  not  necessary  to  enter  at  large  into  the  nature  of 

Peasiee,     t^g  defence  in  this  action.     But,  it  is  clearly  necessary,  that  the  no- 

Siaoiford.     tice  should  contain  an  averment  of  a  prior  right  to  the  property  in 

Catlin,  and  that  the  recovery  was  had  on  such  right.    And  ^even 

then,  unless  Peaslee,the  intestate  had  had  notice  of  the  suit  in  favor 

of  Catiin  against  Staniford,  and  an  opportunity  to  defend,  he  could 

not  be  concluded  by  a  recovery  in  favor  of  Catiin  against  the 

Sheriff. 

Keyes  and  Harrington  for  the  defendant. — Then  stated  that  the 
brick  were  by  Peaslee  the  intestate,  turned  out  to  the  Sheriff,  as  the 
property  of  Stephen  Moore,  the  debtor  in  the  execution,  and  that- 
they  were  sold  on  the  ezecution,by  the  express  directions  of  Peaslee. 
That  immediately  after  the  sale,  they  were  claimed  by  Catiin,  and 
that  Catiin  was  in  fact  the  owner  of  the  brick.  That  Catiin  com- 
menced an  action  against  Staniford,as  before  stated,  and  recovered 
.  the  value  of  the  brick. — That  Staniford  gave  notice  to  Peaslee,  the 
creditor  in  the  execution,  of  the  commencement  of  the  suit,  but  he* 
paid  no  attention  to  the  defence  of  the  action ;  and  offered  evidence 
of  these  facts  under  the  general  issue. 

The  Court  doubted,  but  finally  permitted  the  defendant  to  go 
into  the  evidence. 

A  record  of  the  Judgment  in  favor  of  Catiin  against  Staniford, 
was  then  prodaced  by  the  defendant. 

'      Van  Ness,  objected  to  the  reading  of  the  record,  in  evidence. 

Zacheus  Peaslee,  the  intestate,  was  neither  party  nor  privy  •to  the 
record ;  it  cannot,  therefore,  be  evidence  against  him  or  his  repre* 
sentative. 

By  the  Court, — ^As  the  defendant  has  been  permitted  to  go  into 
this  defence,  it  is  a  matter  of  course  to  admit  the  record,  the  same 
as  though  this  were  an  action  for  indemnity. 

The  record  was  then  read  to  the  jury. 

Moses  Catiin,  called  as  a  witness  by  the  defendant,  testified,  tha^ 
the  brick  were  his  property  at  the  time  the  execution  was  levied 
upon  them.— That  the  Sheriff  took  a  few  of  tbem  on  iht  execi^ion. 
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that  the  question  respecting  his  right  to  the  hrick  might  be  tried.  ChiUenden, 
That  the  action  was  commenced  by  agreement  between  him  and     Tsu!^* 
Staniford^  Feaslee  was  not  consulted. — That  he,  the  witness  took  v^'-v^^^ 
the  remainder  of  the  brick. — That  he  had  a  bill  of  sale  of.the  brick     ^^*^^^ 
from.Moore^  before  the  brick  were  made,  to  secure  him  for  advances  Staoiford. 
which  he  was  to  make  to  Moore,  and  did  make  in  carrying  on  the 
busioess. 

Fan  Nessy  for  the  plaintiff,  objected  to  any  evidence  relative  to 
the  bill  of  sale,  or  the  purchase  of  the  brick  by  Catlin,  until  the  bill 
of  sale  shonld  be  produced. 

By  the  Court — As  there  appears  to  be  a  bill  of  sale  in  writing, 
no  parol  evidence  can  be  admitted  to  show  a  transfer  of  the  brick 
from  Moore  to  Catlin.  It  is  the  common  case,  where  there  is  writ- 
ten evidence,  it  must  be  produced,  unless  the  non  production  of  it 
be  legally  excused.  It  is  the  more  necessary  in  this  case,  as  there  - 
is  some  appearance  of  collusion.  The  bill  of  sale  not  being  pro- 
duced, the  jury  were  directed  to  find  for  the  plamtiff  the  amount  of 
his  debt  collected  on  the  execution,  with  interest  on  the  same,  at 
the  rate  of  15  per  cent  per  aniHim,  agreeably  to  the  statute.  The 
jury  accordingly  returned  a  * 

Verdict  for  the  plaintiff. 

NOTE  BV  THE  CHIEF  JUSTICE. 

QuAtts—Aa  to  the  propriety  of  admitting  the  defence  wbicb  was  attempted  in 
this  actios,'  aa  ao  excuse  or  jiutificatioo  for  not  paying  over  the  money  collected. 
It  may,  where  the  property  has  been  turned  out  by  the  creditor,  to  the  Sheriff, 
lave  a  circalty  oT  action.  But  it  serves  to  render  the  trial  very  complicated  'f 
and  may  open  a  door  to  much  collusion. 


VEkUhvs.  Howard. 

The  stalate  regulating  Conveyances,  provides,  as  a  general  rule,  that  every  deed 
pf  conveyance,  ahali  be  acknowledged  before  a  magistrate,  and  if  the  proof  of 
a  deed  be  taken  before  a  judge,  the  cer(i6cate  of  such  proiof  must  .state  the' 
existence  of  those  factf,  which  takes  the  case  out  'of  the  general  rule,  and 
bciags  it  within  the  exception  made  by  the  statute,  authorising  such  proof  to 
betaken  before  a  judge. 

THIS  was  an  action  of  ej6ctment|  for  a  lot  of  fand  in  Milton. 
Tlec^'-^he  general  inue. 
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On  trial  the  plaintiff  offered  In  evidence,  w  deed  purporlinff  to 
have  been  executed  by  one  Barkley,  of  Poughkeepsie,  in  Dutchew 
County,  in  the  State  of  Ne^.  York.  The  deed  was  not  aeknowl- 
edged  by  the  grantor,  bqt  had  been  proved  before  a  judge  of  the 
Supreme  Court  in  this  State,  by  one  of  the  subscribing  witnesses. 
The  certificate  of  the  judge,  stated  the  proof  to  have  been  made, 
but  stated  no  reason,  why  the  personal  acknowledgement  of  the 
grantor  had  been  dispensed  with,  or  the  ground  on  which  the  Judge 
admitted  the  proof. 

AOen,  for  the  defendant  objected  to  the  reading  of  the  deed  as 
evidence,  on  the  ground  that  the  statute  regulating  conveyances  had 
provided  as  a  general  rule  that  every  deed  be  authenticated  by» 
personal  acknowledgement  of  the  grantor,  before  a  magistrate.- 
That  the  statute  provided  for  taking  the  proof  of  deeds  in  certain 
special  cases  only,  as  exceptions  to  the  general  rule^That  proof  of 
a  deed  therefore,  could  not  be  taken  in  any  and  every  case  as  a 
matter  of  course ,  but  in  those  cases  only,  wWch  are  by  the  statute, 
excited  from  the  general  rule;  and  that  it  must  appear  from  the 
certificate  of  the  proof,  that  the  ca«5  came  within  the  exception  of 
the  statute,  and  cited  fth  section  of  the  act,  for  authenticating  con- 
veyances,  I  vol.  compiled^^s,  ISO;  ami  section  13, 195. 

G.  JiMnao,i  for  the  plaintiff,  replied.-That  die  certificate  in 
th«  case,  was  made  in  the  usii»l  form.-That  he  had  never  known 
a  judge  taking  the  proof  of  a  deed,  certify  the  reason  for  taking  the 

• 

Bythe  W_The  statute  permits  proof  of  the  execution  of  a 
d^d  to  be  taken  instead  of  a  personal  acknowledgement  of  Uic 
gnmtor  before  a  magistrate,  in  particular  cases  only,  which  were 

♦!,<.»,        P'***"";"*  taken,  Uiat  the  case  was  within  some  one  of 

J::;r?at;:r  ""^'  -' '  -"-^^  -^^  *«*  ^«  p-^  - 

The  5th  section  of  die  Statute,  regulating  conveyances  contams 
ageneral  provision,  for  the  autiientication'ofdeedlof ^vey^ 

e^il^^f^^  executing  shaU  in  pe^on  acknowledge  the 
execution  before  ajust.ce  of  the  peace;  this  forms  the  geaerd«le. 
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and  ev^  person  in  the  State^  holding  and  exercising  the  office  of  ChUtendm, 
justice  of  the  peace,  has  authority  to  take  and  certify  "such  acknowl-    '''"giif  * 
€dgeiiient.     To  this  general  rule  there  are  several  exceptians.    As  v^^v-^/ 
in  the  6th  section,  when  any  grantor  or  lessor,  shall  go  beyond      ^^^^^ 
sea,  shall  remove,  or  be  absent  from  this  State,  or  dead,  before  the    Howard. 
deed  of  conveyance  by  him  or  her  signed,  shall  be  acknowledged, 
in  sach  case,  proof  of  the  execution  of  such  deed  by  any  one  of  the 
subscribing  witnesses  i^ade  before  any  Councillor,  Judge  of  the  Si>-  ^ 

preme  Court,  or  judge  of  any  County  Court,  in  this  State,  shall  be 
equivalent  to  the  grantor's  acknowledgement  before  a  justice  of  the  * 

peace. 

Another  and  further  exception  in  the  same  section  is,  that  when 
the  grantor  and  all  the  witnesses  shall  die,  remove  out  of  the  State, 
or  have  gone  beyond  sea  before  such  deed  shall  have  been  acknowl* 
edged,  proof  .of  the  execution  thereof  may  be  made  before  the  Su- 
preme Court,  or  before  any  County  Court  in  this  State,  by  proving 
the  hand  writing  of  the  grantor,  or  witnesses ;  or  by  other  proof  to 
the  satisfaction  of  the  court;  and  which,  being  certified,  agreeably 
to  the  directions  Uierein  given,  shall  also  be  equivalent  to  an  ac- 
knowledgement by  the  party  executing.  These  are  clearly  excep- 
ted cases.  And,  in  order  diat  proof  be  admitted,  in  lieu  of  a  per- 
sonal acknowledgement  in  any  instance,  it  must  appear  in  the  cer- 
tificate, or  document  of  proof,  to  be  a  case  within  some  of  the  excep- 
tions. This  cannot  be  supplied  aliunde.  Such,  if  we  consider  the 
intention  of  the  Legislature,  as  expressed  in  the  preamble  to  the 
act,  will  appear  to  be  the  unavoidable  construction. 

The  words  o^the  preamble  are. — ^^  Whereas  it  is  necessary  to 
prevent  uncertainty,  fraud  and  perjury,  in  transferring  real  estate, 
that  a  mode  therefor  should  be  established,  easy,  certain  and  noto- 
rious— Therefore,"  &c. 

If  the  proof  of  a  deed  do  not  appear  by  the  certificate  to  be  a  case 
Within  some  of  tlie'exceptions  mentioned,  we  may  make  a  presump- 
tion in  favor  of  its  authenticity  :  we  may  take  it  9S  prima  facie  evi- 
dence, that  the  Court  or  judge  acted  right,  and  upon  a  proper  occa- 
sion, and  permit  the  party  in  interest  to  set  it  aside  by  proof.  But 
this  would  frustrate  the  intention  of  the  act.— It  would  leave  the 
anthcnticity  of  the  instrument  uncertain,  which  it  was  clearly  inten- 
ded should  appear  oonclusive  on  record  in  the  proper  office,    Nei- 
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CkUUndw,  ther  the  bonafide  purchaser^  or  the  bonafide  creditor,  could  rely  or 

JftDUiiry  

J814.  the  information  obtained  from  the  record.  They  might  both  be  de*> 
ceived  to  their  atter  ruin,  by  proof  ab  extra  of  which  they  had  no 
means  of  knowledge. 

If  we  take  it,  as  conclusive  of  the  case,  because  the  judge  or  the 
Court  have  acted  therein,  it  will  nearly  supercede  the  general  pro- 
vision, that  instruments  shall  be  authenticated  by  a  personal  ac- 
knowledgement of  the  grantor  before  a  magistrate ;  beside  opening 
a  wide  door  to  those  frauds,  which  it  was  intended  to  prevent — 
StOl  further,  it  would  cantravene  an  established  rule  of  construc- 
tion, which  is,  that  in  any  case  of  special  or  particular  jurisdiction 
or  authority,  given  in  particular  instances,  no  presumption  is  to  be 
made  in  favor  of  the  jurisdiction  or  authority.  All  proceedings  ua- 
der  pretext  of  such  authority,  are  deemed  null  and  void,  unless  it 
appear  on  the  face  of  the  proceedings  to  be  a  case  clearly  within  it. 
This  is  a  clear  and  settled  distinction,  as  it  respects  a  general  juris- 
diction or  authority,  and  that  which  b  special  or  limited  to  particu- 
lar occasion  or  cases,  presumption  is  in  favor  of  the  former,  not  of 
the  latter.    The  deed  therefore,  cannot  be  read  in  evidence. 

Verdict  far  the  defendant. 


BowN  &  Eddt  vs.  Bean. 

Iq  an  actioQ  of  ejectment,  if  the  plaintiff  ahew  that  the  defendant  claiflM  under  the 
same  proprietary  division,  on  which  the  plaintiff  relies,  it  ii  not  necessar/  for 
the  plaintiff  to  shew  a  legal  division ;  yet,  if  the  action  be  brought  for  a  cer- 
tain lot,  in  a  certain  division,  and  there  be  no  other  de^iption  of  the  land  in 
the  declaration,  it  is  necessary  for  the  plaintiff  to  ahew  a  division  in  fact. 

A  deposition  taken  in  a  foreign  governoient,  cannot  be  read  in  evidence,  uoleM  it 
be  shewn  to  the  Court,  that  the  magistrate  tttore  who&i  the  deposition  wms 
taken,  was  auth«rifled  by  the  laws  of  such  government  \o  take  depositicBa. 

THIS  was  an  action  of  ejectment  for  lot  number  37,  itl^e  thifd 
division  of  lands  in  Milton,  laid  to  the  original  right  of  J..^.  one  «f 
the  grantees  in  the  charter  of  Milton.  ■' 

A  Marsh  for  the  plaintilTs,  having  shewn  a  good  title  in  the  plain- 
tiffs to  the  said  right  of  J.  T.  in  the  town  of  Milton,  offered  in  evi- 
dence, an  office  copy  of  a  deed  from  a  third  preson  to  the  defendant 
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of  the  same  lot,  as  laid  to  the  same  right;  and  conteDded  that  this  CkUienim^ 
rendered  it  unnecessary  for  the  plaintyfto  produce  any  evidence  of     ^HniT* 
a  division.  «»di»*v'%b^ 

By  the  Court. — ^It  has  long  been  settled,  that  where  the  plauitiff  ^^^ 
and  defendant  claim  the  same  land  under  the  same  proprietary  di*-  Beu. 
viftiott,  the  detedant  is  precluded  from  dlsptttiag  the  bgallty  of  the 
proprietary  proceedings  in  making  the  divkioii.  Thii  is  in  petket 
analogy  to  the  pi inciple,  so  wdl  settled,  that  trhere  the  plaintiff  and 
deftndant  both  claim  title  from  the  same  source,  neitfrtn:  can  call  in 
question  the  validity  of  the  title  in  the  person,  from  whom  both  par^ 
ties  daim  to  hold  their  tide.  Stilt  in  this  case,  until  the  plaintiff 
shew  a  divisioo  in  fact,  it  cannot  appear  that  there  h  any  such  lot 
io  MMtoo,  as  lot  no.  379  ^  ^  ^^  division  laid  to  the  right  of  J. 
T.  h  is  therefore  nessary,  in  this  case  that  a  division  in  fact  be 
shewn* 

Vian  Ness  for  the  defendant,  then  conceded,  that  the  lot  in  ques- 
tien  was  laid  to  the  right  of  J.  T.  and  set  up  a  claim  under  the  stat- 
ute of  limitations. 

To  prove  that  the  defendant  had  been  in  possession  of  the  lot  in 
question  more  than  fifteen  years  before  the  commencement  ef  the 
plaintiff^s  action,  he  offered  to  read  the  deposition  of  one  D.  purport- 
ing to  have  been  taken  in  the  British  province  of  New  Brunswicki 
before  John  Brown  Justice  of  the  peace. 

^.  Marsh  for  the  plaintiff,  objected  to  the  admission  of  the  depo* 
sition.  It  appears  to  have  been  taken,  in  a  foreign  government,  by 
a  person  subscribing  as  a  justice  of  the  peace,  but  it  does  not  appear, 
by  any  evidence  offered,  that  he  was  in  fact  a  justice  of  tlie  peace  j 
nor  does  it  appear  that  the  laws  of  that  province,  authorizes  justices 
of  the  peace  to  t&e  depositidns. 

By  the  Cpurt.'^Bath  exceptions  are  fatal.  The  Court  cannot 
luiew  without  proof,  who  are  justices  of  the  peace  in  a  foreign  gov- 
ernment ;  it  is  a  m^er  of  fact  to  be  proved  to  the  Court.  It  is  the 
same  as  to  the  laws  of  a  foreign  country.  But  there  is  something 
further  in  this  case*  From  our  necessary  acquaiiitaince  with  the 
laws  of  Great  Britain,  of  which  New  Brunswick  is  a  province,  we 
are  well  assured  that  no  authority  is  there  given  to  justices  of  the 
peace  to  uke  depositions.    The  deposition  cannot  be  admitted. 

SS  Verdict  for  the  plaintiff. 
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ChiUmden, 

January-  KiNG  VS.  B£viNS,  and  Others. 


1814. 


If  B.  hire  a  Sloop,  and  take  passengers  on  board,  such  passengers  are  not  liable  (0 
the  owner  of  the  filoop,  for  the  loss  of  ihe  Sloop,  or  for  any  injury  done  to  it 
from  any  want  of  skill  or  negligence  of  B. 

THIS  was  an  action  of  trespass  wi^  force  and  arms,  for  taking 
away  out  of  the  possession  of  the  plaintiff,  the  Sloop  Lark,  and  de- 
stroying her*  The  death  of  Bevins,  since  the  commencement  of 
the  action,  was  suggested  on  the  record,  and  the  other  defendants 
pleaded  the  general  issue. 

On  trial,  it  appeared  in  evidence,  that  Bevins  hired  tlie  Sloop, 
then  lying  at  Burlington  Bay,  of  the  plaintiff,  for  one  day,  to  go  to 
the  mouth  of  Onion  River,  for  the  purpose  of  fishing. — Tliat  after 
he  sailed,  finding  the  wind  contrary,  he  turned  hb  course  and  went 
to  Shelhurn,  and  took  in  ajoad  of  stone  on  his  own  account,  and  re- 
turned  to  Burlington  on  the  same  day  at  evening,  and  left  the  Sloop 
at  the  wharf  with  the  loading  on  board,  in  a  situation  not  veiy 
safe. — ^That  in  the  night  the  wind  rose,  drove  her  against  the  wharf, 
she  bilged  and  sunk.  It  also  appeared  in  evidence,  that  Bevins 
hired  the  sloop  on  hi^  own  account. — That  the  other  defendants 
were  taken  on  board  by  Bevins,  some  as  passessengers,  and  some  as 
hands  to  assist  in  navigating  the  sloop,  and  acted  solely  under  the 
directions  of  Bevins. 

By  ike  Court, — Whether  from  the  evidence  in  this  case,  the  ac- 

ft 

tion  of  trespass  could  have^been  maintained  against  Bevins,  it  is  un- 
necessary to  decide  3  for,  it  is  clear  that  it  cannot  be  maintained 
against  the  present  defendants,  who  were,  either  hands  on  board 
employed  by  Bevins,  or  passengers  taken  on  board  by  him  for  their 
fare.  He  Bevins,  had  a  right,  having  hired  the  t^pop  of  the  plain- 
tiff, to  take  them  on  board,  and  they  were  not  accountable  for  Be- 
vin's  want  of  skill  or  negligence.  As  well  might  the  passengers  in 
a  stage  coach  be  made  accountable  for  the  negligence  or  want  of 
skill  in  the  driver,  by  which  the  carriage  was  destroyed.  In  the 
case  Davy  against  Chamberlain  and  others,  3  Esp.  N.  C.  229,  it  is 
said  bylLord  Ellenborough,  that  if  a  person  driving  his  own  Car- 
riage take  in  another  person  as  a  passenger,  such  person  cannot  be 
subject  to  an  action  for  any  misconduct  of  the  proprietor  m  driving 
the  carriage,  (for  driving  against  any  person  on  the  road,)  but  if 
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hoth  are  jointly  concerned  in  the  carriage,  as  if  both  had  hired  it  ChUkkdeni 
together,  they  must  both  be  liable  for  any  misconduct  of  either.    It    ^^igiV^' 
18  obvious  that  it  would«iie  the  same,  in  case  of  damage  done  to  the  v^^v^/ 
Carriage.    Accordingly  the  jury  returned  a  King 

vt. 

Verdict  for  the  defendants.         Blreiw 

etal. 


CniPMAN  vs.  TUTTLB. 

/ 

IN  this  case  a  deposition  was  offered  by  the  defendaiit  to  which 
the  plaintiff  took  an  exc«ptkm— <hat  the  justice  taking  thedepoai-  ^^^£^^' 
sitioo  had  certified  as  a  reason  why  the  opposite  party  was  not  no<  181^* 
tified  of  the  taking  of  the  deposition,  that  he  resided,  more  than 
twenQr  miles  from  the  place  of  caption.  Whereas  the  statute  rer 
qoiies  that  the  opposite  party  shall  be  notified  if  living  within  thirtjr 
miles  from  the  place  of  caption. 

By  the  Court. — Judges  Farrano  and  Hobbard,  (the  Chief  Jusr- 
tice  being  related  to  the  plaintiff,  did  not  set  in  the  trial  of  this  case.) 
The  statute  requires,  that  the  opposite  party  be  notified,  if  living 
within  thirty  miles  of  the  place  of  caption.  For  aught  appears  in 
this  case  the  opposite  party  lived  within  thirty  miles  of  the  place  of 
caption,  and  yet  he  was  not  notified  of  the  taking  of  the  deposition* 

» 

The  defendants  Council  then  offered  evidence  to  prove  that  the 
opposite  party  did  in  fact  live  more  than  thirty  miles  from  the  place 
of  caption,  which  they  said  was  evidence  of  a  more  cartain  aAd  sat« 
isfitctory  nature,  than  a  certificate  of  the  justice  taking  the  deposit 
tion. 

But  hff  the  Court. — The  statute  expressly  requires,  that  this  be 
certified  by  the  justice,  as  a  reason  why  the  opposite  party  was  not 
notified.  Other  proof  cannot  be  received  instead  of  the  certificate 
t)f  the  justice.    The  deposition  cannot  be  read  in  evidence. 
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CntttHUUIIi 

^a^y'  RRUNDwwap  tw.  Whitecovb  ftnd  others. 


18i4. 


In  an  acUoo  by  theanigDee  of  a  gaol  bond  against  A.  as  principal,  and  B.  as  stire- 
ty,  the  defendants  may  plead  a  separate  demand  in  fe^or  of  A.  the  princtpah 
Ukoii^t  to  the  plaio(i0k  demand. 

CHIPMAN,  Ch.  J.  delivered  the  opinion  of  the  Court. 

This  is  an  action  on  a  bond  executed  by  Robert  Whitecomb,  as 
principal,  and  James  Whitecomb  as  surety,  to  the  Sheriff  of  Chit, 
tenden  County,  on  the  admission  pf  Robert  Whitecomb,  one  of  the 
defendants  to  the  liberties  of  the  prison,  who  had  been  committed  to 
prison  on  an  execution  in  favor  of  Joshua  Bruodridge,  the  present 
pfauntiff.  Robert  Whitecomb  conmlltMl  an  esc^^a  and  the  Sheriff 
assigned  the  bond  to  the  phintifL  The  defendants  confeashif  tfie 
plaintiff's  cause  of  action,  have  pleaded,  as  a  set-off  to  the  pbaoliff'a 
demand^  two  judgments  regidar^y  obtained  againsr  tbephuiitiffia 
fhvor  of  Robert  Whitecomb,  one  of  the  defendants^  and  principal  in 
the  bond.  Both  judgments  were  reoovered  before  the  cenmeBce- 
ment  pf  tl^  present  actiom 

To  this  plea  there  is  a  demurrer  and  joinder. 

In  support  of  the  demurrer,  the  plaintiff's  council  have  taken  two 
t3(cep^nstQtliepli9a.  1.  Tbeplaintiff's  demand  is  not  ip  debt  ibc 
^  penalty  of  the  bond,  but  sounds  wholly  in  damages  for  a  breach 
of  the  condition  of  the  bond,  the  escape  of  Robert  Whitecomb. 
There  is  nothing  in  this  exception.  U  h  true  the  reoorery  is  on 
the  breaeh  of  the  condition.  But,  by  the  statute,  tlie  pkintiffy  in 
this  action  is  to  recover  saitiafaction  of  his  or^al  judgnumt^  wilk 
costs,  including  tiiose  of  the  execution  and  cemBHtmeMt,  ^ntbimar^ 
est  5  and  it  is,  as  on  a  note  of  hand,  a  mere  matter  of  computation. 

The  second  exception  is,,  that  the  plaintiff's  demand  and  the  de- 
mand pleaded  in  off-set,  are  not  mutual  demands,  they  are  nqt  de- 
mands between  thie  s^me  parties.  The  demand  claimed  to  be  set- 
off bemg  in  favor  of  Robert  Whitecomb  only,  one  of  the  defendants. 

It  is  generally  true,  that  a  set-off  can  be  allowed  between  the  same 
parties  only,  and  in  the  same  right.  If  thece  l>e  two  or  more  plain- 
tiffs, or  two  w  more  defendants,  in  the  same  suit,  the  demand  to  be 
set-off,  must  be  in  favor  of  all  the  defendants,  and  against  all  the 
plaintiffs.    In  a  suit  in  favor  of  an  administrator,  no  demand  in  his 
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own  rights  can  be  set  off  ia  that  suit  against  the  plaintiff's  demand.  Chiuendm, 
But  the  law  vllL  in  tbis^  as  in  oilier  cases,  take  notice  of  tbe  per-  m^^' 
sons  beneficially  interested,  and  whose  is  the  duty*  Thus  where  v^»^/*^/ 
the  plaintiff  was  in  fact  but  a  trustee  for  another  person,  the  defend*  Brandridsft 
ant  was  allowed  to  set-off  a  debt  due  to  him  from  sucli  third  persm.  Wliitcomb 
Winch  V.  Keeley,  1  T.  R.  1 19,  and  the  cases  there  cited.  **  *'* 

In  the  case  Woodbridge  against  Austin,  in  tliis  Court,  in  Addi« 
son  County. — ^Woodbridge  was  the  indorsee  of  a  note  merely,  in 
trust  for  the  curator,  (administrator)  of  Thomas  Aylwln,  the  court 
allowed  a  demand  in  fiivor  of  Austin  against  the  estate  of  Thomas 
Aylwin  to  be  set  off,  and  the  plaintiff  became  non  suit. 

Afterwards  an  action  was  brought  against  Austin  in  the  Circuit 
Court  of  the  Umied  States,  on  the  same  note  in  the  names  of  Auldjo 
and  Maitland,  to  whom  the  note  had  been  endorsed  by  the  curator 
of  the  estate  of  Aylwin,  in  trust.  The  same  demand  in  favor  of 
AusUn  against  said  estate  was  pleaded  in  off-set,  and  allowed  by 
that  Court. 

In  the  case  Stacy  &  Ross  q.  Dewey,  2  Esp.  C.  469,  the  plaintiff's 
were  partners  in  the  grocery  business^  the  shop  was  kept  in  the 
name  of  Ross  only.  The  defendant  had  done  business  for  Ross  on 
bis  own  account^  not  on  account  of  the  partnership,  to  a  greater 
amount  than  the  demand,  now  made  against  him  by  the  partner- 
ship, which  he  offered  to  set-off.  It  was  allowed,  because  Ross  had 
appeared  to  the  world,  as  doing  business  only  on  his  own  account. 

The  reason  is  the  same  in  relation  to  defendants.  Puller  and 
others  v.  Rose  and  others,  Peak,  N.  P.  C.  197,  is  a  strong  case. 
A.  B.  and  C.  were  in.  partnership  together.-^C.  and  D.  also  traded 
on  their  own  separate  account.  The  partnership  of  A.  B.  and  C. 
became  indebted  to  C.  and  D.  in  satisfaction  of  which  they  indorsed 
a  note  given  to  their  firm*  In  an  actioa  brought  on  the  note  by  C. 
andD.  it  was  decided  that  the  defendant  might  set-off  any  demand 
which  he  had  against  the  firm  of  A.  B.  and  C.  The  present  case  is 
equally  strong,  whether  we  consider  it  in  point  of  law»  equity  or 
convenience.  It  is  a  case  of  principal  and  Surety.  The  demand 
to  ba  set-off  is  in  favor  of  the  principal,  the  original  debtor,  who  is 
bound  in  equity  and  conscience  to  pay  the  debt,  and  save  tbe  sureQr 
bannlesi.  The  demand  of  the  plaintiff^  as  set  forth  in  the  declar- 
ation, and  the  demands  pleaded  in  off-set  all  originated  between  the 
plaintiff  and  Rpb^  Whitecomb;  tbe  principal  ia  the  bond|  and  ja 
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ChiUmdenf  the  decision  of  this  case  it  may  be  considered^  that  the  plaintiff's 

•^"g,"f '    <*«n»n^  is  against  Robert  Whitecomb, James  Whitecomb  be- 

^,^1.^,^^^  ing  a  mere  surety  for  the  payment  of  that  demand.  The  law  and  the 
Brandridge  justice  of  this  case  strongly  coincide.  The  off-set  must  be  allowed 
Whhcomb  and  judgment  rendered  for  the  Balance. 


utc< 
et  a). 


Meach  v9»  Stone  and  Peuit,  Administratoraof  Peeky« 

To  a  bill  io  Chancery,  brought  for  a  specific  perforinaDce  of  a  coatract  for  the  tale 
of  laodi,  the  defeodaot  may  arail  himself  of  ihe  statute  of  fraadf,  either  by 
plea  or  demufrer,  oDlen  io  certain  excepted  eases,  appeariog  on  thefoee  of  the 
Wll. 

Sodi  case  is  not  taken  oat  of  the  statute  by  part  performance,  onless  soch  perfor- 
mance be  m^de  under  such  circumstances,  as  to  amount  to  a  fraud,  afatost 
which,  a  Court  Equity  will  relieve,  nor  even  then,  uonettlnch  part  perform* 

I    ance  be  expressly  stated  in  the  bill. 

Chimdm,  THIS  was  a  suit  in  Chancery.  The  bill  stated  in  substance^ 
1814.  that  on  the  first  day  of  April  1810,  the  Selectmen  and  Trustees  of 
schools  of  the  town  of  Charlotte,  by  indenture  of  that  date,  demised 
to  Nehemiah  Lowrey  and  his  assigns,  a  lot  of  land  in  the  town  of 
Charlotte,  containing  ninety  acres,  for  the  term  of  nine  hundred 
and  ninety  nine  years,  under  a  rent  of  ^  1 6,05  cents  to  be  paid  an- 
nually, (setting  out  the  indenture  at  length  )  By  virtue  of  which 
demise,  the  said  Nehemiah  Lowrey,  entered  and  was  possessed  of 
said  lot.  Tliat  afterwards,  and  before  the  first  day  of  October,  1807^ 
(the  time  not  being  specified.)  the  said  Nehemiah  Lowrey,  as- 
signed to  Israel  B.  Perry,  of  Charlotte,  the  said  indenture  of  lease 
for  the  remainder  of  the  term.  By  virtue  of  which  said  lease,  Is- 
rael B.  Perry  entered,  and  was  possessed  of  said  premises,  for  the 
residue  of  said  term*  That  being  so  possessed,  the  said  Israel  B. 
Perry,  on  the  first  day  of  October,  1807^  applied  to  the  plaintiff  for 
the  loan  of  a  large  sum  of  money ;  and  proposed  to  secure  the  pay* 
ment  thereof  to  the  plaintiff,  by  an  assignment  of  said  lease }  (so  it 
is  expressed  in  the  bill,)  that,  on  this  inducement,  the  plaintiff  did 
loan  to  the  said  Perry,  the  sum  of  $670,50  cents,  for  which  he 
took  the  said  Perry's  promissory  note  of  that  date,  to  be  paid  at  the 
end  of  three  years,  with  interest.  And  at  the  same  time  the  said 
Perry  promised  the  plaintiff,  to  secure  the  payment  of  the  sam 
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t>t  monqr,  contained  in  said  note  with  interest,  to  assign  to  the  Ckiutndmi 
pbuntiff  all  hb  ri|bt  and  interest  in  said  kase,  by  virtae  of  his  as-    ^*i8m7* 
signment  from  Nehemiah  Lowrey,  on  the  plaintiff's  proBusing,  to  V^*v^^/ 
deliver  upsaid  lease  and  assignment  to  the  said  Ferry,  on  the  pay«   ^^^^  ^ 
mentofthe  said  note  of  hand.    And  on  failure  of  payment  at  the        m. 
day,  to  wit,  the  first  day  of  October,  1810,  the  said  Perry,  to  deliver     ^^^' 
to  the  plaintiff  the  quiet  and  peaceable  possession  of  the  premises, 
contained  in  said  lease.    That  on  the  first  day  of  October,  1810, 
the  said  Peny,  having  never  paid  the  money  contained  in  said  note, 
or  any  part  thereof,  but  having  wholly  neglected  and  refiised,  al« 
though  often  requested  $    the  plaintiff,   then  and  there,  to  wit, 
at  Charlotte  aforesaid,  demanded  of  said  Perry  to  complete  said  as- 
signment, and  to  deliver  posseession  of  the  premises  to  the  plain- 
tiff; or  to  pay  the  siud  sum  of  money  contained  in  said  promissory 
note.     That  in  the  month  of  February,  1811,  the  said  Peny  died 
intestate ;  and  the  defendants  were  duly  appointed  administrators 
on  his  estate ;  that  they  had  represented  said  estate  insolvent.  That 
since  the  death  of  the  said  Ferry,  and  since  the  defendants  were  ap« 
pointed  administrators,  as  aforesaid,  the  plaintiff  had,  at  divers 
times,  demanded  of  them  to  complete  said  assignment,  and  deliver 
possession  of  the  premises  to  the  plaintiff;  or  to  pay  the  principal 
and  interest  due  on  said  note.    And  that  they  had  neglected  and 
refused.     And  pray  that  the  defendants  as  administrators  of  said 
Perry,  may  be  decreed  to  pay  to  the  plaintiff  the  principal  and  in- 
terest due,  and  to  grow  due,  on  the  said  note,  by  a  certain  day  to  be 
limited  by  the  Court,  or,  in  default  thereof,  to  complete  said  assign- 
ment, and  deliver  possession  qf  the  premises  to  the  plaintiff;  and, 
that  an  the  heirs  and  creditors  of  said  estate  be  foreclosed. 

■ 

The  defendant  pleaded  in  bar,  the  statute  regulating  convey- 
ances^  and  for  the  prevention  of  frauds  therein ;  that  there  was  no 
agreement  in  writing,  &c  And  answered  that  the  estate  of  said 
Perry  was  insolvent,  and  that  they  are  ready  to  pay  to  the  plaintiff 
his  dividend  on  said  note,  whenever  the  same  shall  be '  declared. 
Bat  the  defendants  made  no  answer  relative  to  said  agreement. 

Harrington^  and  Van  Ness  for  the  plaintiff,  took  exceptions  to 
the  plea,  and  contended  that  the  plea  ought  not  to  be  allowed. 
That  the  same  practice  and  principles  will  preval  here  in  questions 
arising  under  the  clause  of  the  statute  which  the  defendants  have 
pleaded,  which  have  been  adopted  under  a  similar  clause  of  flie 
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Chiitendin,  British  statute  of  frauds  a&d  perjuries.    The  rule  there  is,  that.  If 
^^mi^*   a  defendant  in  his  answer,  confess  the  i^ireeiiieiiCy  though  not  in 
v^N^^  writing,  the  Court  hold  the  agreement,  as  taken  oat  of  the  statute, 
Meach  S(   f)y  ihe  confession  of  the  defendant,  and  decree  a  performance.    If  a 
VI.        defendant,  in  his  answer,  deny  the  agreement,  die  phiintiff  cannot 
^'     prove  it  by  parol.    But  the  pfamdfT  has  a  right  to  an  answer  frotn 
the  defendant,  m  relation  to  the  agreement ;  he  must  either  confess 
or  deny  it.    It  is  a  necessary  consequence  of  an  established  role, 
that  whatever  in  conscience  afibrds  a  title  to  the  plaintiff,  the  de- 
ftndant  cannot  be  exempted  from  disclosing.    It  is  a  /ight  of  which 
the  plaintiff  cannot  be  deprived  by  plea.    But,  on  another  ground, 
the  plea  ought  not  to  be  allowed :  this  is  a  case  of  part  perform- 
ance, and  cases  of  part  performance,  have  never  been  considered 
as  within  the  statute. 

Robinson  for  the  defendant. — The  statute  may  be  pleaded  in 
bar  both  of  .the  discovery  and  the  relief;  if  so,  it  is  unnecessary  to 
answer  to  the  agreement.  There  are  exceptions,  indeed  to  this 
rule,  lo  cases  where  part  performance  is  clearly  alledged,  or  fraud 
charged  in  the  bill ;  but  in  this  bill  there  is  nothing  charged  which 
amounts  to  fraud  or  to  a  part  performance.  Many  cases  were  cited 
by  the  counsel,  which  as  far  as  they  were  thought  to  have  any 
bearing  on  the  points  decided,  are  examined  in  the  opinion  of  the 
Court,  delivered  by  .^ 


Chifman,  Ch.  J.  The  biii  ia  tUs  case  is  very  diftise,  aad  is 
very  inardficially  drawn.  The  practice,  which  has  too  mnch  pre- 
vailed,  has  been  pursued  in  this  case*— the  practice  of  setting  out 
long  instmnents  in  writing,  tn  kace  verday  instead  of  pleadiag  the 
legal  effect  ef  such  instruments,  which  is  the  only  correct  mode  of 
pleading.  Thus  a  few  lines  may  supply  the  place  of  whoie  pages^ 
and  be  much  more  clear  and  intelfigible  ^  it  is  something  www 
than  a  useless  iiicumtirance  on  the  record. 

The  object  of  the  bill  U  to  obtain  a  specific  performance  of  un 
agreement,  stated  to  have  been  made  between  the  plaintiff  end  Pep- 
ry  the  intestate,  for  the  assignment  of  a  lease  of  a  farm  in  Ch^arlotte, 
for  a  long  term  of  years,  by  Perry  to  the  plaintiff— or  rather  to  ob- 
tain a  decree,  for  an  assignment  of  die  lease,  a  delivery  of  the 
sion  of  the  premises,  and  a  foreclosure;  as  it  is  stated,  that  the 
si^nment  was  to  have  been  made  by  way  of  Mortgage,  to  secure 
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the  payment  of  a  sun  of  monevi  by  Perry  to  the  plaintiff,  by  a  cer-  ChWendm, 

« .  •  •       «  •  Jinuary. 

tahi  day  which  has  long  since  past.  18  u. 

The  defendants  have  pleaded  the  statute  regulating  conveyances 
of  real  estate^  and  for  the  prevention  of  frauds  therein,  in  bar; 
averring^that  there  was  no  agreement  in  writing,  signed  by  the  par- 
ties or  either  of  them.    And  have  answered  to  the  insolvency  of 
the  estate  of  Perry  only,  setting  forth  briefly  the  proceedings  in  the 
settlement  of  said  estate,  and  offering  to  pay  the  plaintiff  his  divi- 
dend when  it  shall  be  made  out  by  the  judge  of  probate.    Excep- 
tions are  taken  to  this  plea  which  rest  on  two  grounds.    First,  it  is 
contended  to  be  an  established  principle,  that  such  parol  agreefnent, 
if  confessed,  by  the  defendant,  is  not  inthin  the  equity  of  the  statute, 
and  the  Court  will  give  relief  on  such  agreement,  so  confessed ;  if 
the  agreement  be  denied,  the  case  is  within  the  statute — and  the 
Court  will  not  grant  relief.    That  the  defendant  is  compelled  to 
answer  and  either  deny  or  confess  the  agreement. 

Secondly,  it  is  contended  that  this,  as  appears  on  the  face  of  the 
bill,  is  a  case  of  part  performance,  or  a  case  of  a  performance  on 
the  part  of  the  plaintiff,  which  has  always  been  considered,  as  a 
case  excepted  out  of  the  statute. 

It  is  true,  as  stated  by  the  plaintiff's  council,  that  our  statute 
pleaded  by  the  defendant'  in  this  case,  is  the  same  as  the  British 
statute,  on  the  same  subject ;  and  the  cases,  arising  under  it,  will 
embrace  the  same  principles  of  decision.  It  is,  therefore,  proper 
and  necessary  to  examine  the  English  authorities  on  the  points  to 
be  decided. 

Very  soon  after  the  passing  of  the  Britbh  statute,  specific  relief, 
on  a  parol  agreement  for  the  sale  of  lands,  was  decreed  on  the  con- 
lesnon  of  the  defendant  in  his  answer;  and  it  was  said,  that,  as  the 
statute  was  made  for  the  prevention  of  frauds  and  perjuries,  it  did 
not  extend  to  a  case  where  the  defendant  confessed  the  agreement 
in  his  answer.  That  there  was  in  such  case  no  danger  of  perjury, 
so  not  whhin  the  statute.  This  was  adopted  as  a  rule  In  Chancery. 
And,  as  observed  by  Lord  Thurlow,  in  the  case  Whitechurch  o. 
Bevis,  Bro.  C.  C.  558,  ^.the  rule  seems  to  cairy  a  necessary  con- 
clusion, that  whatever,  in  conscience  affords  a  title  to  the  plaintiff, 
it  is  impossible  to  exempt  the  defendant  from  disclosing."  Now  to 
carry  the  rule  to  this  extent,  is  to  annihilate  the  principle  on  which 
the  statute  was  founded.    For,  while,  by  excluding  parol  proof  of 

24 
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ChiiUfidfH,  the  agreement^  the  danger  of  perjury^  as  far  as  relates  to  wUnesaes, 

YsuT     is  removed^  the  temptation  is  accumulated  en  the  party.    The  de- 

^^^^v^^/  fendant  is  to  be  compelled  to  answer  under  tiie  strongest  bias  ofdi- 

^tooe^   rect  interest;  unee,  by  denying,  or  essentially  varying  the  agr6&> 

«^       ment,  he  may  acquit  himself  of  the  diemand;  for  no  parol  proof  can 

^'^'     be  admitted  to  contradict  him«    It  was  imposabb  to  support  the 

role  to  that  extent.    The  principle  has  since  undergoae  repeated 

discussion,  and  has  been  limited,  and  finally  settled  by  a  course  of 

decbions  in  the  highest  tribunals  in  that  country. 

It  has  been  decided,  that  the  defendant,  pleading  the  statute,  is 
not  compellable  to  answer  respecting  the  agreement,  unless  it  be  a 
case  of  part  performance,  appearing  on  the  fiM;e  of  the  bilL  The 
priucipal  cases  arc.  Whaley  o.  Bagnal,  6  Bro.  P.  C.  45.  White- 
church  9.  Bevts,  2  Bro.  C.  C.  558.  Jordan  and  others  v.  Sawkins^ 
3  Bro.  C.  C.  3S8.    And  Redding  v.  Wilkes,  3  Bro.  C.  C.  400. 

The  case  of  Whitechurch  v.  Bevis  was  decided  upon  great  con- 
nderation,  and  a  full  inrestigation  of  precedents  and  principles.  It 
was  a  bill  for  the  specifick  performance  of  a  parol  agreement  for  the 
purchase  of  a  house.  Apart  performance  was  aliedged,  in  this, 
that  the  attorney  employed,  had  received  instructions  both  from  the 
plaintiff  and  the  defendant,  to  prepare  the  conveyances,  and  had 
made  a  minute  of  the  terms  on  which  the  sale  was  to  pcoceed.  The 
minute  was,  **  Mr.  Bevis  agrees  to  convey  the  house  (describing  it) 
in  consideration  of  forty  pounds  per  annum.  Mr.  Whifeechurch  to 
take  the  stock  at  a  fair  appraisement."  That  the  parties  agreed  to 
deliver  the  title  deeds  to  Chub,  the  Attorney,  to  prepare  the  con- 
veyances, and  then  deliver  them  to  one  Maynard,  as  a  trustee  for 
the  purpose  of  securing  the  annuity,  (the  rent  of  forty  pounds).  The 
bill  stated  further,  as  a  part  performance,  that  the  patties  bad  fixed 
on  a  person  to  value  the  stock ;  and  that  the  plaintiff  had,  with  the 
privity  anj)  consent  of  the  defendant,  entered  into  articles  with  a 
third  person,  one  Webb,  to  grant  him  a  lease  of  the  premises,  as 
soon  as  he  should  be  in  possession. 

To  this  bill  the  defendant  pleaded  tlie  statute  of  frauds,  both  to 
the  discovery  and  to  the  relief,  but  did  not  aver  in  his  plea,  tfaat 
there  was  no  parol  agreement ;  and  his  answer  only  went  to  the 
part  performance,  and  did  not  deny  the  parol  agreement 

Exceptions  were  taken  to  the  plea>  and  there  were  three  sotenifi 
arguments  before  it  was  finally  decided.    The  first  exoeptaoa  to  ibe 
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pka  was;  that  it  was  a  case  of  part  performance,  m>  stated  in  the  ChUunien^ 
bill,  and,  therefore,  according  to  the  uniform  coarse  of  decision,  ex-     ^u7' 
c^tad  out  of  the  statute.    But,  the  Chancellor  decided  that  none  of 
the  fiiets  stated  in  the  bill  amounted  to  a  part  performance,  there 
was,  therefore,  nodiing  in  this  exception. 

The  second  exception  was,  that  If  the  defendant  had  confessed 
the  agreement,  it  would  take  the  case  out  of  the  statute ;  and  the 
plaintiff  would  be  entitled  to  a  decree ;  he  must  therefore  answer  to 
the  agreement,  and  either  confess,  or  deny  it 

After  two  arguments,  the  Chancellor  was  not  folly  satisfied,  he, 
therefore,  overruled  the  plea,  and  ordered  it  to  stand  for  an  answer, 
with  liberty  to  except ;  and  reserved  the  benefit  of  the  plea  to 
the  hearing.  It  appears  that  the  defendant  had,  by  a  further  an- 
swer confessed  the  agreement.  The  plea  was  again  argued  on  the 
exception. 

The  Chancellor,  Lord  Thuriow,  observing  on  the  rule  respecting 
the  defendant's  being  compelled  to  answer,  to  wit,  whatever,  in 
conscience  affords  a  tide  to  the  plaintiff,  it  is  impossible  to  exempt 
the  defendant  from  answering,  goes  on  to  say.    ^^  The  rases  have 
been  uniform  in  this  point  only :  Where  the  defendant  has  pleaded 
the  statute  of  frauds,  and  has  not  confessed  a  written  agreement,  the 
Court  has  in  no  instance,  decreed  an  execution,  of  the  agreement. 
The  case  of  Whaley  o.  Bagnal,  was  so  determined  upon  great  ar- 
gument, in  the  year  1768,  and  has  fixed  the  rule  upon  a  basis  of 
audiority,  a  great  deal  too  strong,  to  be  overturned,  or  answered. 
I  have  therefore,  with  great  deliberation,  turned  over  the  cases, 
cfled ;  and  all  I  can  find  are  two  cases  in  which  relief  has  actually 
been  obtaintnl,  contrary  to  the  statute  of  frauds.    The  first  case 
was  dedded  before  Lord  Mansfield  in  the  year  172S,  Child  v.  Ood- 
olpbin,  where  it  was  held  the  plea  should  stand  for  an  answer.  The 
other,  Cottlngham  v.  Fletcher,  where  the  defendant,  in  his  answer, 
admitted  a  trust,  and  it  was  decreed,  that  the  trust  should  be  execu* 
ted,  notwithstanding  the  statute.     The  dicta  are  as  frequent  as  the 
cases;  and  therefore,  it  appeared  to  me  necessary  to  examine  that 
branch  of  the  practice,  which  relates  to  the  confession  of  an  agree- 
ment, not  in  writing,  notwithstanding  a  plea  of  the  statute.    I 
sboahl  think  it  a  matter,  not  so  much  to  be  supported  by  a  plea,  as 
ts  be  dem&rred  too.    Because  the  statute  says,  that  an  agreement, 
not  in  writing,  shall  not  avail.-'    After  some  further  observation  on 
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Chitkndtn^  the  propriety  of  a  demurrer  in  such  case,  he  proceeds.    *<  In  the 
1814.      present  decision,  I  go  no  further,  than  the  cases  before  mentioned, 
s^^^s^^K^  analogous  to  the  case  in  Ireland,  (Whaley  v.  Bagnal)  but  a  great 
^Stone^    deal  stronger  upon  the  point  upon  which  my  opinion  rests.    That 
'^'       case  applies  to  a  great  variety  of  transactions,  and  admits  that  the 
^*     agreement  was  not  reduced  to  writing,  but  insists  on  a  part  perform- 
ance.   The  bill  was  filed,  and  merely  a  plea  of  the  statute  put  in, 
no  answer ;  only  an  averment,  that  no  writing  was  signed  by  either 
of  the  parties.    The  counsel  on  both  sides  agreed  in  the  Law,  ac- 
cording to  the  reason  given  on  both  parts  of  the  case ;  for,  in  that 
case,  the  single  question  was,^^ whether  the  plea  sufiicientiy  covered 
the  facts  stated  in  the  bill.    But.it  was  said,  that  those  facts  amoun- 
ted to  a  part  performance.^  And  the  House  of  Lords  were  of  opin- 
ion, that,  upon  the  face  of  the  bill,  it  was  no  part  performance.' 
Accordingly  in  the  principal  case.  Lord  Thurlow  overruled  the  ex- 
ception, the  plea  was  allowed,  and  the  bill  dismissed,  although  the 
defendant  had,  in  his  further  answer,  confessed  the  agreement. 

The  case  of  Jordan  and  others  o.  Sawhins,'so  far  as  relates  to  the 
present  question,  was  a  bill  for  a  specific  performance  of  a  parol 
agreement,  for  a  lease  of  a  public  house,  stating  certain  facts  as  a 
part  performance.  The  statute  of  iirauds  was  pleaded,  without  any 
answer  to  the  parol  agrement.  Lord  Chancellor  Thurlow  held  the 
facts  stated  as  a  part  performance,  not  to  be  such,  and  allowed  the 
plea. 

The  next  case  was  that  of  Redding  v*  Wilkes,  in  the  same  year* 
This  was  a  parol  agreement  within  the  statute  of  frauds..  Certaia 
facts  stated  were  relied  on  as  a  part  performance.  The  defendant 
demurred  alone,  probably  relying  on  what  was  thrown  out  in  the 
case  of  Whitechurch  o.  Bevis,  It  was  held,  by  the  Chancellor^ 
that  the  facts  stated  in  the  bill  and  relied  upon  as  a  part  perform- 
ance, did  not  amount  to  part  performance.  And  he  allowed 
the  demurrer. 

It  is  then  established,  notwithstanding  a  contrary  opinion  may 
still  be  maintained,  by  the  collectors  and  epitomizers  of  cases  deci- 
ded in  the  early  times  of  the  British  statute,  and  even  by  some  text 
writers  of  eminence,  that  the  defendant,  in  such  cases,  may  avail 
himself  of  the  statute,  either  by  plea  or  demurrer ;  unless  in  certain 
excepted  cases,  appearing  on  the  face  of  the  bill.  I  say  certain  ex- 
cepted cases,  because  I  think  it  probable  that  the  case  of  part  per- 
formance may  be  found  not  to  be  the  only  exception. 
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Where  redress  is  given  in  the  cases  of  part  performance,  the  true  ChUiaUUn, 
ground,  on  which  it  is  given,  is  that  of  fraud.    Not  that  kind  of     ^su^' 
fraod,  which  consisti  merely  in  the  non  performance  of  a  promise ;  n^*v^^ 
but  something  more.    For  instance,  the  vendor  of  an  estati  in  land,   ^^^  & 
by  parol  agreement,  which,  simply  as  such,  he  would  not,  taking        vs. 
advantage  of  the  statute,  be  compelled  to  perform,  suffers  tlie  ven- 
dee, in  confidence  of  the  agreement,  to  go  into  possession,  and  lay 
out  his  money  in  repairs  and  improvements  on  the  purchased  pre^ 
mises,  and  then  refuses  to  fulfil  the  agreement :  it  is,  and  in  great 
justice,  considered  to  be  a  fraud  :  a  fraud,  of  that  kind,  which  gives 
a  court  of  equity  jurisdiction  of  the  whole  case,  with  all  its  circum- 
stances.    It  is  examined  as  a  fraud,  and  the  agreeynent  is  produced, 
not  merely  as  an  agreement,  but  as  the  instrument  and  mean  of  the 
fraud*    And  a  specific  performance  of  the  agreement  is  decreed,  as 
the  only  way,  in  which  the  person  so  defrauded,  can  have  full  and 
adequate  redress.    Therefore  although,  the  case  of  part  perform- 
ance, has  been  treated  as  an  exception  out  of  the  statute,  yet  it  more 
properly  belcrngs  to  the  class  of  frauds,  than  agreements.    It  is  a 
fraud  practised  under  pretext  of  an  agreement.    But,  in  cases  of 
part  peiformance  of  parol  agreements,  to  whatever  class  they  may 
belong,  a  plea  of  the  statute  is  not  to  be  allowed.    The  part  per- 
formance must  however,  to  oust  the  defendant  of  his  plea,  appear 
distincdy  on  the  face  of  the  bill. 

In  all  the  cases  which  I  have  been  able  to  find,  the  facts  insisted 
on  as  a  part  performance,  have  been  expressly  so  alledged :  so 
were  all  the  cases  which  have  been  cited.  And  also  the  case  of 
Wfaitbrcad  v.  Wainwright,  1  Bro.  C.  C.  404,  in  which  the  plea  of 
the  statufe  was  overruled,  because  it  was  multifarious.  It  is  not, 
however,  at  present  decided,'  to  be  absolutely  necessary  that  part  ^ 
performance  be  expresdy  alledged  in  the  bill ;  it  may  be  enough, 
that  sufficient  facts  are  stated.  But,  at  any  rate,  it  must  appear  on 
the  face  of  the  bill  to  be  such  a  case. 

There  is  in  this  bill  no  express  allegation  of  any  fiicts  as  a  part 
performance.  Are  there  any  facts  sufficient  to  support  such  all^a- 
tions  ?  The  sutement  is  briefly,that  on  the  1st.  day  of  October  1807, 
Feny,  tlie  intestate  applied  to  the  plaintiff  for  a  loan  of  money, 
and  proposed,  as  a  security,  to  make  an  assignment  of  a  lease,  as  al- 
ready stated.  That,  induced  by,  and  relying  on  this  proposition 
(promise  it  is  called  in  the  bill)  the  plaintiff  advanced  him  by  way 
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Cfkiiiefidm,  of  loan  970,56  cents,  for  which  he  took  Peny's  promissoiy  ndte, 
W14.  '    payable  at  the  end  of  three  years  with  interest,  that  is  on  the  Ist  day 

^^^/-^^  of  October,  1810;  and  Perry  AiithMy  promised  the  plaintiff  to  a»- 
^wIm'  **Sn  to  him  that  lease,  by  writing  under  his  hand  on  the  back  of  the 
v9.       same,  as  security  for  the  punctual  payment  of  the  principal  and  in- 
*"^'     terest,  of  the  nete,  on  the  first  day  of  October,  1810,  on  the  plain* 
tifiPs  promising,  that,  on  punctual  payment,  the  lease  and  assign- 
ment should  be  deliYered  op  to  Perry.    And  if  the  money  should 
not  be  paid  by  the  day,  the  plaintiff  was  to  go  into  quiet  and  peac- 
abl^  possession  of  the  premises  contained  in  the  lease. 

To  understand  the  matter  fully,  it  may  be  necessary  brieiay  to  an- 
alyse the  transaction.  Perry  made  a  proposition  to  the  plainlifi; 
that  if  he  would  loan  to  him  a  certain  sum  of  money,  he  Perry 
would  assign  to  the  plaintiff  a  certain  lease  by  way  of  security.  It 
is  stated  as  a  prombe,  but  it  is,  in  its  noture,  merely  a  proposition. 
Something  held  out,  as  an  inducement  to  an  agreement.  And  we 
see,  that  the  final  agreement  was  variant  from,  and  extended  be- 
yond  the  terms  of  the  proposition.  The  plaintiff  advanced  on 
loan  to  Perry  ^70,50  cents  upon  Perry's  promissory  note  payable 
at  a  future  day.  Then  foUows  the  agreement  or  promise,  on  the 
part  of  the  defendant,  to  assign  the  lease,  under  the  stlpaiatioos  be- 
fore  stated.  The  consideration  for  the  prombe  was  the  loan  ao 
advanced  by  the  plaintiff.  Now  to  consider  it  as  an  agreement  for 
the  sale  of  the  interest  in  the  term,  the  whole  purchase  money  was 
paid  by  the  plaintiff,  the  vendee.  How  far  has  such  payment  been 
considered  as  part  performance  ?  In  Laconv.  Martin,  S  Atk.  2. 
The  purchaser  having  on  a  parol  agreement,  advanced  several 
sums,  for  part  of  which  he  todt  a  bond,  in  the  mean  time,  Lord 
Hardwick,  upon  all  the  circumstances  decreed  a  performance. 

In  Pengal ».  Rose,  on  a  parol  agreement  ftw  a  lease  for  twenty 
one  years  on  a  fine  of  ^150,  the  purchaser  paid  J^IOO,  and  the  ven- 
dor gave  directions  for  making  a  lease  j  it  was  held  not  to  be  such 
a  part  performance  on  one  part,  as  to  authorise  the  Court  to  decree 
a  specific  execution.  There  are  several  cases  to  be  found  on  the 
same  subject,  equally  at  variance. 

In  this  case,  as  in  all  the  cases  of  part  performance,  a  ground  of 
fraud  ought  to  be  laid  to  entitle  the  plainUff  to  relief.  Had  tbb  pria* 
ciple  been  first  adopted,  and  steadily  adhered  to,  instead  of  placing 
it  on  part  performance,  depending  on  acts  which  frequently  are,  and 
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jniut  be  equivocal^  afibrdiDg  proof  of  fraud  or  not,  according  to  the  CkituUtn^ 
attending  circumstances^  I  am  of  tlie  opinion,  we  should  not  have     ^"814^* 
found  ao  many  apparent  inconsistencies  in  the  decisions  of  these  ^^^^/'*^ 
cases.    The  question  never  ought  to  have  been^  is  it  a  case  of  part  ^^^^^  ^ 
performance  ?    But  does  the  part  performance,  with  the  attending        vs. 
dicuiBstanoeSi  make  a  case  of  fraud,  against  which  a  court  of  equity     '^''^- 
ougfat  to  relieve  ?  On  tliis  principle,  I  have  considered  the  present 
case,  and,  taking  the  whole  statement  into  consideralien,  I  am  not 
able  to  make  it  a  case  of  fraud. 

But  let  it  now  be  considered  what  it  really  is,  an  agreement  for  a 
mortgage  of  real  estate-Hi  collateral  security  for  money  lent.  The 
advance  of  the  money  by  the  plaintiff  to  Perry  the  intestate,  on  las 
promissory  note,  wss  the  consideration.  Here  is  certainly  a  good, 
valuable  and  legal  consideration  for  the  agreement.  No  agree* 
ments  nuide  without  consideration,  could  ever  have  been  enAurced, 
either  at  law  or  in  equity.  Such  agreement,  needed  not  the  passage 
of  the  statute;  it  was  not  intended  to  apply  to  them,  but  to  certain 
a^eements,  which  were  good  and  valid,  beibre  the  act.  To  dSi. 
p««vkl  agreements,  for  the  sale  of  lands,  tenements  or  hereditaments, 
or  any  interest  therein  or  concerning  them,  upon  whatever  good 
vahiaUe  and  legal  consideration  they  might  be  made.  To  give  it  a 
diflerent  construction  would  be,  in  effect,  to  repeal  the  law.  But,  it 
may  be  said,  that  this  is  a  case  of  a  contract  executed.  That  indeed, 
witt  liken  it  to  a  case  where  the  purchase  money  has  been  paid,  it 
certainly  goes  n»  farther ;  and  it  admits,  to  me,  the  condinive  an* 
swer :  no  fraud  is  suggested  in  the  bill,  other  than  the  general  alle- 
gation, which  is  well  answered  by  a  negative  as  general.  Nor  do 
the  laets  stated  in  the  bill  amount  to  a  fraud. 

No  time  was  appointed  for  the  execution  of  the  assigament,  but 
the  legal  constniction  of  the  contract  is,  that  it  was  to  be  done  with- 
in a  reasonable  time,  on  request  of  the  plaintiff. 

It  IB  very  evident  from  a  perusal  of  the  bill,  that  it  was  the  inten- 
t4oB  of  die  parties,  that,  on  frukre  of  payment,  possession  should  be 
deKverad  to  the  plaintifi^  and  the  property  become  vested  in  him, 
absolately,  and  irredeemably.  A  failure  was  intended  to  operate 
not  nseiely  as  a  forieiture  at  law,  as  in  case  of  a  mortgage,  but  of  idl 
rigbt  and  equi^  of  redemption.  Now  had  this  agreement  been  re- 
dsMod  to  wilting,  aad  a  bill  had  been  brought  to  compel  an  assign- 
meat,  tte  court  would  not  have  decreed  it  agreeably  lo  that  inlen- 
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CkUtedtn,    tioo.    Forfeitures  are  odious,  particularly  io  a  court  of  equity.    An 
18m7*    assignment  might  have  been  decreed  but  with  a  defeasance,  to  ope- 


rate as  a  common  mortgage.    This  would  have  reserved  to  the 

Mnich4r    assignor  a  valuable  interest,  the  equity  of  redemption,  of  which  he 

vf.        could  not  be  deprived,  but  by  a  regular  foreclosure.    Not,  that,  had 

^"^^      the  agreement  been  carried  into  eflfect  agreeably  to  this  intention 

between  the  parties,  it  could  have  been  set  aside.    It  is  one  of  those 

hard  cases,  not  amounting  to  fraud,  in  which  a  court  of  equity  would 

not  interfere,  neither,  in  the  first  instance,  to  carry  it  into  effect,  nor 

in  the  second,  to  set  it  aside. 

It  does  not  appear  that  the  plaintiff,  made  any  demand  of  Perry, 
the  intestate,  to  make  the  assignment  until  the  first  day  of  October, 
1810,  the  day  on  which  the  note  became  payable.  It  is  stated  that 
^  on  that  day.  Perry,  having  hitherto  neglected,  to  pay  the  money 
due  on  said  note^  though  oAen  requested,  then  wholly  refiised  to 
make  said  assignment,  and  your  orator  then  and  there,  to  wit,  at 
Charlotte,  aforesaid  demanded  of  the  said  Perry  to  complete  said 
assignment,  and  to  give  possession  to  your  orator,  or  to  pay  the  said 
sum  of  money  contained  in  said  note."  These  are  the  words  of  the 
bill.  The  demand  of  the  possession  here,  coupled  with  a  demand 
of  the  assignment  to  be  made,  was  clearly  premature.  >  Perry  had 
the  whole  of  that  day  lo  pay  the  money.  But  it  serves  to  shew  the 
plaintifis's  understanding  of  the  agreement — ^that  the  property  was 
irredeemable.  There  was  no  offer  of  any  condition  of  redemptioni 
or  to  take  the  property  in  satisfaction  of  the  money  due  on  the  note- 
In  this  connection,  the  plaintiff  had  not  a  right  to  that  which  he  de- 
manded. I  am  still  speaking  as  though  it  had  been  an  agreement 
in  writing.  And,  taking  the  demand  of  an  assignment  as  standing 
by  hself,  the  plaintiff  was  not  in  equity  entitled  to  it,  without  the  of- 
fer of  a  clause  of  redemption  to  be  inserted.  And  Perry  might  re- 
fuse to  do  that  which  equity  would  not  compel  him  to  do. 

But  it  is  not  alledged  that  Perry  refused  to  comply  with  the  de- 
mand :  it  is  no  where  averred  that  he  did  not  make  the  assignment^ 
or  pay  the  money  on  the  note,  either  then,  or  at  some  future  day, 
during  his  life.  It  is  stated  that  there  was  a  neglect  and  refiisal  before» 
and  up  to  the  time  of  the  demand ;  but  there  can  be  no  transposition 
in  this  case— much  less  can  such  averment  be  dispensed  with. 

These  observations  are  intended  to  apply  only  to  the  point  under 
consideration — ^the  question,  whether  there  appears  in  the  case,  a9 
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Stated,  any  fraud,  which  can  entitle  the  plaintiff  to  proceed  on  parol  CAtttcfuim, 
proof  of  the  agreement,  as  a  case  of  part  performance,  as  it  is  cal-     ^mi!^' 
led — a  case  excepted  out  of  the  statute.    Nothing  of  the  kind  can 


be  discovered.  Mwchir 

Stooe 
I  will  observe  one  thing  further,  (it  has  not  had  as  it  ought  not  to        *'* 

have,  any  influence  on  any  part  of  the  opinion  in  the  case)  that  tliis 

is  not  wholly  a  case  of  parol  agreement.    The  promissory  note  was 

a  part  of  the  agreement,  and  was  in  writing,  signed  by  one  of  the 

parties.  Perry.     So  that  on  the  appearance  of  the  note,  the  plaintiff 

could  not,  agreeably  to  the  rules  of  evidence,  which  are  as  strict  in 

this  point,  in  a  court  of  Chancery,  as  a  court  of  law,  be  permitted  to 

go  into  parol  proof  of  any  further  agreement.    On  the  whole,  the 

plea  both  upon  authority  and  principle  must  be  allowed. 


N.  Ss  S.  Waiuubn  v9.  Russel.    . 

On  tbe  admiscioD  of  a  prisDDcr  to  the  libertiefl  of  a  prison,  who  is  coDfioed  under 
preceM  froaa  a  coart  of  the  Vdited  Statet,  tbe  bond  oiust  be  taken  to  the  aiar- 
•faal  of  tbe  diftriet  j  if  takes  to  tbe  SherilTof  tbe  county,  it  it  vaid,  and  no  ae> 
taoa  cao  be  maktained  upon  it. 

THIS  was  an  action  on  a  gaol  bond.  Abel  Turner  had  been  com.  CkUUnden^ 
mitted  to  tbe  gaol  in  Burlington,  in  the  county  of  Chittenden,  by  1814. ' 
the  marshal  of  the  district  of  Vermont,  by  virtue  of  an  execution  m 
favor  of  the  plaintiffs,  issued  on  a  judgment  rendered  by  the  circuit 
Court  of  the  United  States,  for  the  district  of  Vermont.  And  for 
tbe  admission  of  said  Turner  to  the  Liberties  of  the  prison,  this 
hond,  was,  by  Abel  Turner,  as  principal,  and  Sylvester  Russel  as 
surety,  executed  to  the  Sheriff  of  Chittenden  County,  as  the  keeper 
of  said  prison.  Abel  Turner  committed  an  escape,  and  the  Sheriff 
assigned  the  bond  to  the  plaintiffs,  the  creditors,  who,  as  assignees  of 
the  Sheriff,  commenced  this  action  on  the  bond  against  Sylvester 
Russel,  the  surety. 

There  was  a  general  demurrer  to  the  declaration. 

Charles  Mixrsh  for  the  defendant,  in  support  of  the  demurrer, 

took  two  exceptions  to  the  declaration.     1.  It  does  not  appear  by 

the  d^claratipn;  that  Ajbel  Turner  waS;  by  law  admissible  to  tb^  lib- 
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Chittenden  eities  of  the  prison.  The  act  concerning  gaols  and  gaolers,  sect.  10, 
•^^nw^ry.  gives  to  prisoners,  the  privilege  of  the  liberties  of  the  prison,  and  au- 
thorises the  Sheriff  as  keeper  of  the  prison,  to  take  such  bond ;  but 
the  act  extends  only  to  a  person  imprisoned  in  gaol  on  mesne  pro- 
cess in  any  civil  action,  or  upon  execution,  founded  upon  an  action 
of  debt,  covenant,  contract  or  promise.  The  privilege  is  not  gene- 
ral, but  is  confined  to  the  cases  specified  in  the  act.  An  admission 
of  a  prisoner  to  the  liberties  of  the  prison,  in  any  other  case,  b  ille- 
gal, and,  consequently  the  bond  taken  in  such  case,  is  void.  If, 
however,  it  be  granted,  that  the  Sheriff,  as  the  marshal  of  the  Kings 
bench  in  England,  may  keep  the  prisoners  confined  for  debt,  within 
the  liberties  of  the  prison,  and  may  take  bonds  for  his  own  security, 
yet,  such  bonds,  not  being  within  the  statute,  are  certainly  not  as- 
signable. 

2.  Abel  Turner  was  committed,  under  process  from  the  Circuit 
Court  of  the  United  States;,  he  was  tlierefore^  a  prisoner  of  tlie 
marshal  of  the  district  of  Vermont,  not  of  the  Sheriff  of  the  county; 
and  the  bond  should  have  been  taken  to  the  marshal.  The  laws  of 
this  State,  and  of  the  United  States,  on  this  subject,  have  not  trans- 
ferred the  legal  custody,  or  the  ultimate  liability,  from  the  marshal 
to  the  Sheriff.  Statute  of  Vermont,  concerning  gaols,  Compiled 
Laws,  289,  290.  United  States  Laws,  S,  335,relating  to  the  liber- 
ties of  prisons,  2,  289,  providing  that  the  marshal  going  out  of  of- 
fice, shall  deliver  over  prisoners  to  his  successor,  2,  204,  regulating 
the  fees  of  tlie  Marshal.  The  Sheriff  is  not  liable  for  the  escape  of 
a  prisoner,  committed  by  the  marshal,  but  the  marshal  is  made  lia; 
ble,  U.  S.  L.  1, 362.  Such  also  has  been  the  practical  construction 
of  the  statutes ;  bonds  have  in  such  cases,  heretofore,  been  taken  to 
the  marshal,  he  has  assigned  them  in  cases  of  escape,  and  suits  have 
been  maintained,  in  the  courts  of  the  United  States,  on  such  assign- 
ments, in  numerous  instances.  If  those  suits  were  properly  brought, 
the  present  action  cannot  be  maintained. 

Van  Ness  and  Starr  for  the  plaintiff.  The  first  exception  cannot 
prevail  on  a  general  demurrer  i  it  is  to  be  presumed,  that  the  offi- 
cer has  done  his  duty,  that  the  prisoner,  was  by  law  entitled  to  tlie 
liberties  of  the  prison.  This  bond  and  the  declaration  upon  it,  are 
agreeable  to  the  practice  }  and,  indeed,  agreeable  to  the  apparent 
intention  of  the  legblature.  The  condition  of  the  bond  is  given  in 
the  statute,  1  Com.  L.  283.  ^By  lh«  form  of  the  bond  there  given 
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the  nature  of  the  action  is  not  inserted^  nor  was  it  intended  that  it  ChUimden, 
should  be  inserted.  ^iSu7 

The  second  exception,  that  the  bond  should  have  been  tajcen  to  >^^\r^/ 
the  marshal,  instead  of  the  Sheriff,  we  apprehend  cannot  pVevail.     VTarreo 
That  by  the  resolution  of  Congress,  and  the  law  of  this  State,  made     Ru^isel. 
in  compliapce  therewith,  providing  for  the  safe  keeping  of  prisoners, 
committed  under  the  authority  of  the  United  States,  the  Sheriff  of 
the  county  where  the  prisoner  is  committed,  is,  as  keeper  of  the 
gaol,  sole  keeper  of  the  prisoner.     The  prisoner,  when  committed, 
is  no  longer  the  prisoner  of  the  marshal,  but  of  the  ShenflT.    The 
marshal  is,  in  no  sense,  the  keeper  of  the  prison,  and  has  no  control 
over  thepriisoner^  he  is  not  accountable  for  his  escape,  but  the 
Sheriff  is  accountable.     The  bond  must,  therefore,  be  taken  to  the 
Sheriff,  who,  and  not  tlie  marshal,  is  to  be  indemnified.     The  con* 
sequence  is,  that  the  bond,  in  this  case,  was  legally  taken,  and  legal- 
ly assigned  by  the  Sheriff,  and  the  action  well  brought. 

The  opinion  of  the  Court  was  delivered  by 

Cripman,  Ch.  J.  >The  first  exception,  taken  by  the  counsel  for 
the  defendant,  in  support  of  the  demurrer  is,  that,  as  the  keeper  of  a 
prison,  is  not  by  statute,  in  all  cases  of  a  commitment  on  civil  pro* 
cess,  to  admit  the  prisoner  to  the  liberties  of  the  prison,  but  in  par- 
ticular cases  only,  it  ought  to  appear  to  the  Court,  on  the  face  of  the 
proceedings,  that  the  bond  was  taken  in  a  case,  in  which  the  statute 
authorises  the  admission  of  the  prisoner  to  the  liberties  of  the  pris- 
on. The  reasoning  of  the  defendant's  counsel,  in  support  of  this  ex- 
*  ception,  iis  agreeable  to  the  general  principles  of  law,  settled  in  anal- 
ogous cases  ;  but  it  has  been  well  observed,  by  the  council  for  the 
plaintiff,  that  a  fair  construction  of  the  act  in  this  case  will  lead  to  a 
different  result — that  it  was  not  the  intention  of  the  legislature  that . 
the  nature  of  the  action  should  be  inserted  in  the  condition  of  the 
bond.  The  statute  giving  the  form  of  the  bond,  with  the  condition, 
takes  no  notice  of  the  nature  of  the  action  on  which  the  judgment 
was  rendered,  and  has  provided  no  means  of  information  to  the 
Sheriff.  But  by  an  act,  passed  on  this  subject,  on  the  23d  of  Octo- 
ber, 1807,  the  legislature  have  made  a  provision,  which  leads  to  a 
construction,  different  from  that  urged  by  the  defendant's  counsel. 
Instead  of  a  certificate  of  the  nature  of  the  action,  in  case  of  a  judg- 
ment in  an  action  of  debt,  covenant,  contract  or  promise,  the  clerk. 
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Chitundtn,  ar  magistrate,  issuing  an  execution,  is  directed,  in  actions  on  gad 
'i8ir^'   bonds,  all  actions  on  the  case,  not  founded  on  contract  or  promise, 

v.^'y'^^  and  all  actions  of  trespass,  to  certify  the  nature  of  such  action  on  tlie 
Warrcii  exccutjon.  The  view  of  the  legislature,  in  making  this  provision, 
RuMcU  was  to  give  notice  to  the  Sheriff,  that  the  prisoner  was  not  admissi- 
ble to  the  liberties  of  the  prison.  There  has  been  no  instance  of  in- 
serting in  the  bond  or  declaration,  the  nature  of  the  action,  in  which 
the  judgment  was  rendered,  and,  it  is  believed  that  the  exception  has 
never  before  been  taken,  certainly,  if  taken  it  has  never  prevailed. 
There  is  no  inconvenience  in  the  practice,  and,  to  permit  the  excep- 
tion now  to  prevail,  would  be  productive  of  great  injustice. 

The  second  exception  is  a  very  weighty  one,  and,  considered  as 
depending  on  the  construction  and  effect  of  the  eighteenth  section 
of  the  act  of  this  state,  concerning  gaols  and  gaolers,  involves  ques- 
tions of  some  difficulty.  That  section  of  the  act  constitutes  certain 
gaols  therein  mentioned  to  be  gaols,  for  the  safe  keeping  of  such 
prisoners,  as  shall  be  committed,  under  the  authority  of  the  United 
States,  until  discharged  by  due  course  of  the  laws  thereof.  And  the 
keepers  of  said  gaols  are  required  to  receive  such  prisoners,  and  are 
subjected  to  the  same  pains  and  penalties,  for  neglect  of  duty  there- 
in, as  they  are,  in  case  of  prisoners  committed  under  the  authority 
of  this  State.  The  gaol  in  Chittenden  county  is  not  named  in  this 
act,  which  was  passed  in  the  year  1797.  In  November^  1799,  an 
act  of  >this  State  was  passed  constituting  the  gaol  in  Burlington,  in 
the  county  of  Chittenden ;  and  in  Dan^Ue,  in  the  county  of  Caledo- 
nia, gaols  for  the  reception,  and  sa?fe-keeping  of  prisoners  committed 
under  the  authority  of  the  United  States.  This  act  has  no  refer- 
ence to  the  act  of  1797,  and  contains  no  clause  imposing  any  duty 
or  liability  on  the  keepers  of  the  goals.  This  seems  to  have  been 
wholly  overlooked,  by  the  council  on  both  sides  ;  and,  yet  on  this 
act,  perhaps  the  present  question  might  be  decided,  with  little 
reference  to  the  points  which  have  been  made  in  the  argument. 
But,  as  it  is  a  cause  of  considerable  interest  and  expectation,  the 
Court  h^ve  considered  it  on  the  points  which  have  b^en  made. 

It  is  urged  on  the  part  of  the  defendant,  that  a  prisoner,  commit- 
ted under  process  of  the  Courts  of  the  United  States,  remains  a  pris- 
oner to  the  marshal ;  that  the  keeper  of  the  prison  is  to  keep  the 
prisoner,  subject  to  the  laws  of  the  United  States.  That,  however 
liable  the  Sheriff,  as  keeper  of  the  prison,  may  be  for  gross  and  wil- 
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« 

All  n^lecti  in  suffering  the  prisoner  to  escape,  yet,  he  is  not  liable  CkOUndm, 
for  an  escape  from  the  liberties  of  the  prison,  after  the  prisoner  has     ^jgiY.^' 
been  legally  admitted  to  such  liberties  :  for  the  law  of  the  U'hited  v.^-s.^^w.^ 
States,  which  has,  in  this  instance,  adopted  the  provisions  of  the    ^^^^^^ 
State  law,  has  placed  the  prisoner  beyond  his  control — has  put  it     Rassel. 
oat  of  his  power  to  present  an  escape.    Thsf  neither  the  Sheriff  nor 
the  creditor  is  turned  over  to  another  jurisdiction,  by  means  of  a 
bond  given  for  the  continuance  of  the  prisoner  within  the  liberties 
of  the  prison.     That  it  would  also  be  throwing  an  additional  bur- 
then on  the  Sheriff,  the  risk  of  the  insufficiency  of  the  bail,  in  case 
of  an  escape,  and  that,  without  any  compensation.    It  is  urged  in 
answer,  that,  by  force  df  the  resolve  of  Congress  and  the  statute  b 
this  state,  to  which  reference  has  been  made^  all  the  duty  and  liabil. 
ity  is  devolved  on  the  Sheriff,  who  is  the  only  keeper  of  the  prison 
of  his  county  known  in  the  law*    That  he  is  not  only  to  receive, 
but  safely  to  keep  all  prisoners,  committed  under  the  authority  of 
the  United  States,  uhder  the  like  pains  and  penalties,  as  he  is  liable 
to,  in  case  of  prisoners,  committed  under  the  authority  of  this  State. 
That  he  is  not  discharged  from  his  duties  and  his  liabilities,  by  the 
admission  of  a  prisoner  to  the  liberties  of  the  prison  ;  he  is,  there- 
fore, liable  for  the  vltimate  sufficiency  of  the  bail  5  consequently 
Ae  bail  or  surety  must  be  to  his  acceptance,  and  taken  in  his  name. 

How  far  any  one  of  the  United  States  might  be  empowered,  by 
special  act  of  Congress,  to  alter  the  course  of  proceedings,  imder  the 
laws  of  the  general  government ;  and,  by  its  own  laws,  to  ^ve  final 
effect  to  the  judicial  process  of  the  Courts  of  the  United  States — ^to 
change  the  resposibility  from  the  officer  of  the  United  States,  to  its 
own ;  and  oblige  suitors  in  those  Courts,  to  resort  to  an  other  set  of 
officers^  under  a  different  authority,  or  even  to  a  different  tribunal,  for 
th» final  eitecution  of  judgments,  which  they  may  have  obtained,  it 
is  nnneeessarynow  to  decide  $  but  certainly  it  cannot  be  done  with- 
out express  and  mutual  provisions. 

The  joiirt  .resolution  of  Congress  of  the  23d  of  October,  1789,  is 
the  only  provision  on  this  subject,  on  the  part  of  the  United  States. 
That  resolution  recommends,  or,  in  other  words,  gives  authority  to 
the  several  states,  to  make  it  expressly  the  duty  of  the  keepers  of 
their  gaols,  to  receive  therein,  and  safely  keep,  all  prisoners  commit- 
ted under  the  authority  of  the  United  States,  until  such  prisoner 
shall  be  discliarged,  by  due  course  of  law,  by  the  authority  thereof, 
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ChHtendm,  that  is,  the  authority  of  the  United  States,  under  the  like  penalties'^ 

Jaoaary.      « 
I81i..      »C, 

s^^^/^^  This  goes  no  further,  than  to  authorise  the  several  states  to  grant 
Wurreo  ^^  ygg  of  their  gaols  to  the  United  States,  and  to  compel  the  keep- 
Russel.  ers  of  such  gaols,  to  exercise  the  same  office,  and  perform  the 
same  duties  of  keeper  of  prisoners,  committed  under  the  authority 
of  the  United  States,  as  they  exercise  and  perform  in  keeping  pris- 
oners committed  under  the  authority  of  the  State  ;  the  prisoners  to 
be  kept  under  the  same  laws  and  authority  under  which  they  are 
committed.  The  act  of  this  State,  in  the  sections  referred  to,  goes 
no  farther.  If  it  did  go  beyond  tfais^  it  would  be  unauthorized  and 
void.  The  act  does  not  extend  to  the  SberifT  of  the  county  quasi 
Sheriff;  it  extends  not*ito  the  mere  legal,  but  to  the  actual  keeper  of 
the  gaol ;  so  the  legislature  clearly  understood  it.  In  the  19th  sec- 
tion of  the  act,  page  290>is  this  proviso-  "  That  no  county.  Sher- 
iff, deputy  Sheriff  or  gaoler,  shall  be  answerable  for  the  escape  of 
any  prisoners,  through  the  insufficiency  of  the  gaol,  who  have  been 
committed,  by  and  under  the  authority  of  the  United  States ;  that  is 
the  Sheriff,  if  he  keep  the  gaol  in  person,  or  his  deputy,  if  kept  by  a 
general  deputy,  or  by  the  gaoler,  if  kept,  as  is  commonly  the  case, 
by  a  person  specially  appointed  for  that  purpose.  Such  appears  to 
be  the  only  fair  and  consistent  construction  to  be  put  on  the  acts  ftf 
the  two  governments. 

Another  act  of  Congress  has  been  mentioned,  as  having  a  strong 
bearing  on  the  present  question ;  U.  S.  L.  3, 335, "  an  act  for  the  re- 
lief of  persons  imprisoned  for  debt."  By  the  first  section  of  this  act 
it  is  enacted,  "  that  persons  imprisoned  on  process  issuing  from  any 
court  of  tlie  United  States,  in  civil  actions,  shall  be  entitled  to  the 
like  privileges  of  the  yards  or  limits  of  the  respective  gaols,  as  per- 
sons confined  in  like  cases  on  process  from  the  courts  of  the  respec- 
tive states^  are.  entitled  to,  and  under  like  regulations  and  restric- 
tions." It  has  been  urged  that,  to  comply  with  this  act,  "  under 
like  regulations  and  restrictions,"  the  bond  must  be  taken  to  the 
Sheriff,  because  such  is  the  regulation  of  the  laws  of  this  State. 
That  is,  that  the  word, « like"  shall  be  construed  to  mean,  identical ; 
but  this  is  not  the  true  construction.  The  only  obvious  and  rationa 
construction  is,  that  a  like  bond  shall  be  taken  on  the  admission  of 
such  prisoner  to  the  limits ;  and  to  the  officer  standing  in  the  like 
relation  to  him,  as  the  Sheriff  does  to  a  prisoner,  committed  unde 
the  authority  of  the  State. 
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The  act  of  this  State,  constituting  the  gaol  in  Burlington,  a  gaol  ChxUmden, 
for  the  keeping  of  prisoners,  committed  under  the  authority  of  the    ''^"g  u^' 
United  Statesf  is  in  these  words.    "  Be  it  enacted,  &c.  that  the  ^^^*>r^^ 

%* Arff  ffi 

common  gaol,  in  Burlington,  in  the  county  of  Chitt^enden ;  and  the        v^. 
common  gaol  in  Danville,  in  the  county  of  Qaledenia,  in  addition  to    ^"»'«'* 
the  purposes  for  which  they  are  now  used,  shall  be  gaob  for  receiv- 
ing and  safe  keeping  of  such  prisoners,  as  shall  be  conmiitted  under 
the  authority  of  the  United  States,  until  they  shall  be  discharged  by 
due  course  of  law/' 

There  is  no  duty  or  liability  implied  by  this  act  on  the  keepers  of 
those  gaob,  or  any  other  person,  either  by  any  expression  in  the 
statute,  or  by  reference  to  any  other  act.  No  power  or  authority 
is  thereby  given  to  the  Sheriff  of  the  county,  or  to  any  subordinate 
officer,  in  relation  to  the  prisoners  committed  to  those  gaols,  but 
what  may  be  implied  in  the  expression,  that  these  gaols  shall' be 
gaols  for  the  safe  keeping  of  prisoners,  &c.  To  draw  from  this  all 
the  consequences,  which  have  been  contended  for,  would  be  too 
great  a  stretch  of  construction.  It  may  be  said  to  be  an  omission, 
but  it  is  an  omission,  which  this  Court  cannot  supply.  On  no 
ground,  therefore,  can  this  action  be  sustained,  and  there  must  be   . 

Judgment  for  the  defendant. 


Hazard  vs.  Slade,  Sheriff. 

lo  an  actioD  against  the  Sheriff,  for  taliiog  ioBufficient  bail,  on  mesne  process,  if 
the  defence  be,  that  the  bail  was  sufficient,  when  taken,  it  is  necessary  for  the 
defeodaot  to  prove,  that  the  bail  when  taken  had  a  substantial  property,  am- 
ply sufficient  to  ansirer  the  demand,  and  that  would  probably  continue  lo ; 
proof  that  the  bail  were  ostensibly,  but  not  really  possessed  of  sufficient  prop- 
erty, win  not  exonerate  the  Sheiiff.  ' 

THIS  was  an  action  against  the  defendant,  former  Sheriff  of  Ad-  Addison^ 
dison  county,  for  taking  insufficient  bail  on  mesne  process,  at  the  ^^gjY ' 
suit  of  the  present  plaintiff,  against  M.  Hull. 

Vlear-^the  general  issiie* 

On  trial  the  plainUff  proved  the  insolvency  of  both  the  principal 
and  the  bfiUj  and  the  consequent  loss  of  his  debt. 
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Seymovr  and  DooUUle  for  the  defendant^  stated  that  at  the  tjme 
the  bail  were  received  by  the  Sherifi;  they  were  sufQcient^  and  there- 
fore, by  the  act  passed  the  7th  of  November,  1806,  tiie  Sheriff  is  not 
liable  in  this  ac^on. 

The  evidence  produced  on  the  part  of  tlie  defendant,  proved, 
that  J.  Hull  and  W.  Hull  at  the  time  they  were  received  as  bail  by 
tbe  Sheriflf,  were  possessed  of  personal  property  amply  sufficient  to 
pay  tbe  plaintiff's  demand,  but  they  were  not  freeholders.  On  a 
cross  examination  it  appeared  that  they  were  deeply  in  debt;  and 
that  their  personal  property  consisted  principally  of  cows  and  other 
cattle  which  they  had  taken  on  hire,  and  which  were  shordy  after 
returned. 

The  Council  for  the  defendant  contended,  that  if  the  bail  at  the 
tim/e  they  were  received  by  the  Sheriff,  were  ostensibly  sufficient, 
it  is  all  the  law  requires,  and  tbe  Sheriff  is  not  liable. 

Bi/  the  Court.  *  It  must  be  a  real,  not  merely  an  ostensible  suffi- 
ciency. The  words  of  the  statute  are,  "  The  officer  serving  such 
process,  (attachments  on  raense  process)  shall  not  be  made  liable 
for  the  insufficiency  of  such  surety  or  sureties,  if  he  shall,  on  trial, 
make  it  appear  that,  at  the  time  of  receiving  such  said  surety  or 
sureties,  the  same  were  amply  sufficient.  A  mpre  ostensible  suffi- 
ciency will  not  excuse,  it  must  be  real  and  ample,  a  substantial  res- 
ponsibility in  point  of  property,  and  such  as  would  probably  con- 
tinue so,  to  answer  the  demand. 

Verdict  for  the  plaintiff. 


Addison, 

Jaooaiy. 

18H. 


Patterson  i;^.  Patterson-. 

A  depotUioD  taken  io  anotlier  State,  cannot  be  admitted,  unless  it  appear  that 
tbe  magistrate  before  whom  it  was  takeu,  was  authorleed  to  take  depositions, 
by  the  laws  of  tbe  State  where  it  wa«  taken. 

IN  tliis  case  several  depositions,  were  offered  in  evidence,  which 
were  taken  before  Nathan  B.  Graham,  Notary  Public,  in  the  city  of 

a 

New  York.  The  Court  thought  that  a  Notary  Public,  in  the  State 
of  New  York,  had  no  authority  to  take  depositions,  and  directed  the 
laws  of  the  State  of  New  York  to  be  produced.    No  such  authority 
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was  found  to  be  given  to  Notaries  Public^  by  the  laws  of  that  State.  "Ji^m, 
By  an  act  of  that  State,  Vol.  1 ,  page  78)  the  judges  of  the  Supreme     Ysuf 


Court  of  the  State,  the  judges  of  the  County  Courts,  and  the  Chief 
Magistrates  of  any  city,  are  authorized  to  take  depositions  to  be  used  F^ttmon 
in  other  States,  but  no  such  authority  is  given  to  Notaries  Public.  Ptuerson. 
The  depositions  were  rejected. 


Stbono  vs.  Paiks. 

»Tbe  Oovernor^i  Ri|hU,  so  called,  being  five  hondi^  acreiof  land,  granted  or  re- 
senred  to  fieoning  Wentwortb,  !o  each  townihip  in  thia  State,  granted  by  the 
Coveroor  of  the  late  province  of  New  HaDpehire,  are  by  the  Chartera  located 
aad  granted  in  Mverally,  in  Ueu  of  twoibaree.  If,  theeefore,  mich  lot,  or  any 
part  thereof,  be  cot  off  by  a  prior  grant,  the  owner  of  such  lot  hat  no  right,  a 
the  owner  of  two  sliarcf  in  commoD.  to  a  compentatioo  oat  of  other  lands  in 
the  town,  to  make  his  quantity  of  laod  eqoal  to  two  shares,  or  to  make  op  the 
qoantlty  of  five  hondred  acres. 

THIS  was  an  action  of  ejectment  for  fourteen  acres  of  land  in 


Jidison, 


the  town  of  Panton,  described  as  part  of  tlie  Governor's  Right.  Jaooary. 

'  1814. 

Plea — the  general  iesue. 

On  Uial,  it  appeared  in  evidence,  that  on  the  third  day  of  No- 
▼ember^  1761,  Benning  Wentworth,  governor  of  the  late  province 
of  New  Hampshire,  granted  the  township  of  Panton  to  the  usual 
number  of  proprietors,  as  tenants  in  common,  to  be  divided  to  and 
amongst  them  in  equal  shares,  except  Benning  Wentworth,  to  whom 
was  granted  a  tract  of  land,  as  marked  B.  W.  on  the  back  of  the 
Charter,  containing  five  hundred  acres,  to  be  in  lieu  of  two  full 
shares.  On  the  back  of  the  Charter  was  drawn  a  plan  of  the  town- 
ship ;  and,  in  the  southeast  corner  of  the  plaiy  wa^  drawn  V  small 
square,  including  the  letters  6.  W.  adjoining  Otter  creek,  which  was 
the  east  boundary  of  the  township. 

Benning  Wentworth,  by  will  devised  to  his  wife  Martha  Went- 
worth, all  his  estate  real  and  personal,  whatsoever  and  wheresoever, 
aad  died  in  the  year  1770,  the  will  was  duly  proved^  and  soon  aL 
ter,  Martha  Wentworth  was  legally  married  to  Michael  Wentwortb 
Michael  and  Martha  Wentworth,  on  the  25th  day  of  June,  1783, 

sold  and  conveyed  to  Thaddeus  Munson,  the  tract  of  land  granted 
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Addison^    to  Benning  WetUworth  la  Paaton,  described  as  the  goveriKMr's  lot  id 

18U       ^^^^  town. 
\^^->^^^^      The  township  of  Addison,  which  lies  south  of  Panton,  the  grtkat 
Strong     of  which  was  prior  to  that  of  Panton,  cut  off  from  the  south  part 
Paine,      of  Panton  more  than  one  half  of  the  land,  comprehended  in  the 
grant  of  the  township ;  and,  in  such  manner,  the  township  of  Addi* 
son  not  being  bounded  east  by  Otter  creek,  as  to  leave  in  the  south- 
east corner  of  Panton,  at  the  place  marked  3.  W,  on  the  plan,  a 
slip  of  land  containing  one  hundred  and  twenty  five  acres,  of  which 
Munson  took  possession,  as  part  of  tlie  Governor's  Riglit.    The 
east  line  of  Addison,  running  northerly  in  the  west  line  of  the  above 
described  slip  of  land,  crossed  the  Creek,  nraking  the  northeast  cor-* 
ner  of  Addison,  on  the  east  side  of  the  creek.   The  north  line  of  Ad- 
dison, running  from  the  northeast  corner,  westerly  to  lake  Cham- 
plain,  cK)Ssed  the  creek,  separating  the  above  described  slip  of  land 
from  the  remaining  part  of  the  town  of  Panton. 

On  the  26th  day  of  March,  1802,  Thaddeus  Munson,  surveyed 
in  the  southeast  corner  of  Panton,  so  made  by  the  intersection  of  the 
north  line  of  Addison,  with  Otter  creek,  335  acres  as  the  remainder 
of  the  Governor's  Right,  making  up  500  acres.  This  survey  inclu- 
ded a  lot  claimed  by  Strong  the  plaintiiT,  and  then  in  bis  possession  ; 
and  also  14  acres  part  of  a  farm,  claimed  by  the  defendant  Paine^ 
and  which  he  had  possessed  for  more  than  twenty  years.  It  also 
.  appeared  that  Thaddeus  Munson  had  brought  an  action  of  eject- 
ment against  Strong,  the  present  pleuntiff,  and  included  in  that  ac- 
tion the  14  acres  so  possessed  by  Paine,  and  now  demanded  in  this 
action.  Although  the  present  defendant  Paine,  was  not  a  party  to 
that  suit,  yet  Munson  recovered  against  Strong,  for  tne  whole  tract, 
described  in  his  declaration.  After  the  recovery  in  that  action, 
Munson  sold  to  Strong  the  whole  of  tlie  land  so  recovered. 

jDodi^^rfefo^  the  plaintiff,  offered  in  evidence,  the  record  of  the 
judgment,  in  the  action  of  ejectment  in  favor  of  Munson  against 
Strong,  which  was  rejected  by  the  Court,  as  res  inter  alios  ctcta, 

Dolittle  then  contended,  that  the  plaintiff  had  shewn  a  good  title 
to  the  land  demanded. — That  the  place  where  Thaddeus  JNIunson, 
who  owned  the  Governor's  Right  in  Panton,  had  made  his  survey 
including  the  land  demanded,  was,  as  it  had  fallen  out,  the  soutli- 
east  corner  of  the  township  of  Panton  3  and  answered  the  descrip* 


Paiae. 
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tion  in  the  gmnt — ^That  he  was  entitled  to  500  acres,  which  by  the   Addttm^ 

grant  be  was  to  have  in  lieu  of  two  whole  shares,  although  less  than     TsuT* 

the  osoal  quantity  of  two  shares.  ^^^v^^/ 

Strong 
D.  Chipman  for  the  defendant.    It  is  admitted  that  the  plamtiff      ^\- 

has  shewn  a  clear  title  to  a  tract  of  land,  granted  t«  Benning  WeuC- 
worth,  in  the  township  ofPanton,  called  the  Governor's  Right; 
and  the  only  question  is,  whether  the  land  demanded,  is  a  part  of 
that  Right  or  tract* 

By  tlie  Charter  of  the  township  of  Panton,  the  Grovernor's  Right 
was  not  granted,  to  be  holden  in  common  with  the  other  proprie- 
tors, but  was  clearly  granted  in  severalty,  and  located  in  a.,  particu- 
lar place,  in  the  southeast  corner  of  the  township.  Suppose,  thai 
the  prior  grant  of  Addison  had  extended  still  farther  north,  and  tak- 
en the  whole  township  of  Panton  except  the  slip  of  laAd  m  the 
southeast  corner  i  would  the  other  proprietors  of  Panton,  have  held 
that  slip  of  land  in  common  with  the  owaer  of  the  Governor's 
Right  ?  There  could  be  no  foundation  for  such  claim.  The  riglit 
must  be  holden  as  it  was  granted  in  severalty.  And  if  curtailed,  as 
in  this  case,  the  owner  of  the  right  must  abide  by  the  grant  as  madet ' 
and  hold  it  as  located  by  the  Charter.  He  can  have  no  claim  to 
make  up  the  quantity  out  of  lands  granted  to  tlie  other  proprietors 
as  tenants  in  common. 

By  the  Court.  The  grant  in  this  case,  to  Benning  Wentworth 
of  the  tract,  commonly  called  the  Governor's  lot,  was  a  grant  of 
a  tract  of  land  in  severahy.  It  was,  in  and  by  the  Charter,  located 
and  fixed,  as  much  as  though  it  had  been  granted  by  metes  and 
bounds,  in  a  separate  and  distinct  Charter,  prior  to  the  grant  of  the 
township  of  Panton,  and  without  any  reference  to  it.  If  Benning 
Wentworth's  title  fail  to  a  part  or  the  whole  of  the  lot,  by  reason  of  a 
prior  grant  of  the  same  tract,  there  can  be  no  right  to  a  compensa- 
tion, to  be  taken  out  of  lands  granted  to  others.  Had,  in  this  case, 
the  governor's  lot  have  been  marked,  or  severed  in  the  northeast, 
instead  of  the  southeast  corner  of  the  township,  the  grantee  must 
have  holden  the  full  quantity  of  500  acres,  although  the  other  gran- 
tees have  not  half  the  quantity  intended  to  be  granted  to  them. 
Such  are  the  legal,  and  such  are  the  fair  and  just  consequences  of 
taking  the  grant  in  this  manner ;  as  the  grantee  may  have  the  ad- 
vantagi^  in  the  one,  case,  so  he  must  abide  by  the  disadvantages  in 
the  other.  Verdict  for  the  defendant. 


204  CASES  IN  THE  SUPREME  COURT 


^?J»fy»  JUDD  Ot«  LBONAftD. 

Aa  actioo  of  (jectmefit  will  not  lie  fer  a  right  of  my,  or  other  eaiemeot 

THIS  was  an  action  of  ejectment  for  a  small  Uact  of  land,  on 
the  west  side  of  Otter  Creek,  in  the  village  of  Middlehury,  described 
by  metewand  bomids. 

Plea — the  general  issue. 

It  appeared  in  evidence,  that  Appleton  Foot,  being  the  owner  of 
a  larger  tract  of  land,  including  the  premises,  had,  in  the  year  1798) 
conveyed  to  Joseph  Cook  and  Anthony  Rhodes,  a  small  tract,  fifty 
feet  square,  with  a  right  of  way  thus  described  in  the  conveyance. 
'<  With  a  right  of  way  from  the  highway  to  the  easterly  end  of  the 
small  tract,  fifty  feet  square,  between  the  house  of  the  grantor  (now 
Leonards)  and  the  coal  house  bank,  sufficient  to  pass  and  repass 
with  carriages,  &c.  The  plaintifi*,  by  several  mesne  conveyances, 
had'  become  the  owner  ef  the  small  tract,  with  the  right  of  way 
thereto.  And  the  defendant,  had,  in  like  manner,  become  the  own 
er  of  the  larger  tract,  formerly  owned  by  Appleton  Foot,  subject  to 
the  plaintiff's  right  of  way.  The  defendant,  by  erecting  buildings 
encroached  upon  the  passage,  so  as  not  to  leave  sufficient  room  for 
passing*  The  land  demanded  by  the  plaintifi*,  was  that,  ovor  which 
he  had  this  right  of  way.  Upon  this  evidence  the  Court  expressed 
an  opinion,  that  an  ejectment  was  not  the  proper  remedy  in  this 
case,  to  recover  an  easement — a  mere  right  of  way. 

The  council  for  the  plaintiflf  contended,  that  an  action  of  eject- 
ment would  lie  in  this  case.  That  at  common  law,  the  owner  of 
the  land  adjoining  a  highway,  who  is  considered  as  the  owner  of 
the  soil  of  the  highway,  may  maintain  an  action  of  ejectment,  against 
a  person  encroaching  upon,  or  inclosing  any  part  of  the  highway. 
Ch.  J< — ^That  is  the  case  m  England,  and,  I  presume  in  this  State 
also,  but  that  b  a  very  diflerent  case  from  the  present  There,  the 
plaintiff  is  the  owner  of  the  soil  of  the  highway,  in  which  the  king 
has  an  easement  for  all  bis  subjects,  and  the  recovery  in  ejectment 
is  had  subject  to  that  easement.  If  the  owner  of  the  soil  encroach^ 
no  ejectment  will  lie  against  him  ^  there  are  other  remedies  for  the 
public.  If  the  plaintiff  can,  in  this  case,  maintain  his  action  of  eject- 
ment, although  entitled  to  an  easement  only,  a  right  of  way  over  the 
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Imnd  demanded,  yet  he  will  recover  the  soil  itself.    For  such  with    Jdimn, 
as  is  the  eonsequence  6f  a  recovery  in  this  action,  in  vdiich  the  land     Y8°u7 
itself,  not  merely  the  easement,  is  demanded;  and  a  recovery  in  v^^\^^^/ 
this  case,  will  give  the  plaintiff,  not  the  easement  only,  which  he  has      ^^^ 
a  right  to  claim,  bat  the.  fee  of  the  land.    The  remedy,  at  common   Leonard* 
bW|  in  SQcfa  case,  was  by  assise.    Whereupon  the  plaintiff  suffered 
a  nonsuit,  to  be  set  aside  if  the  Court  should  be  of  opinion  that  the 
action  could  be  supported.    Afterwards,  when  the  action  was  again 
called,  the  plaintiff's  council  declared  that  they  were  satisfied  that 
the  action  could  not  be  supported.    That  at  common  law,  asise, 
and  not  qectment,  was  the  proper  remedy  in  such  case. 


The  Town  of  MiDDLiiJtJRY  vs.  the  Town  of  Hubbardton. 

Aft  aetioa  of  gcnenl  mitkiUttbu  asnmpiU^  for  moiuea  paid,  laid  oat  and  ozpendcd, 
will  not  lie  10  favor  of  ooe  towo  agabst  anothor,  to  reoovor  for  aMNiiee  oipond- 
ed  for  tbe  nipport  of  a  pauper.  The  action  in  nich  caw  must  be  broosht  on 
tbestatate,  itatiog  a  caie  withio  tome  oae  of  its  provisiom, 

THIS  was  an  action  of  indebitaius  atntmpsU^  (or  monies  paid, 
laid  out  and  expended  by  the  town  of  Middlebury,  for  the  support    ^^siV^' 
of  Clarrissa  Pier,  a  pauper,  who  was  taken  sick  in  Middlebuiy,  and 
whose  legal  settlement  was  in  the  town  of  Hubbardton. 

Plea — the  general  istue* 

D.  Chipman  for  the  plaintiff,  stated,  that  the  pauper,  w^hose  legal 
settlement  was  in  the  town  of  Hubbardton,  being  a  hired  servant  in 
Middlebury,  was  there  taken  sick  about  the  first  day  of  November, 
1811.  That  on  the  third  day  of  the  same  November,  an  order  was 
regularly  made  by  two  justices,  to  remove  her  to  the  town  of  Hub» 
bardton.  That  on  the  recovery  of  the  said  pauper,  and  as  soon  as 
she  was  able  to  be  removed,  to  wit,  on  the  9th  day  of  the  tome  No« 
vember,  she  was  in  pursuance  of  said  order  of  removal,  removed  by 
A^  town  of  Middlebury  to  the  town  of  Hubbardton.  That  a  bill  of 
tbeVzpense,  paid  by  the  town  of  Middlebury,  for  her  support  while 
nek  there,  and  of  the  expense  of  her  removal,  was,  on  the  same  9th 
day  of  November,  presented  to  the  Ov.eraeers  of  the  poor  of  the 
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Addxiorit   town  of  Habbardt(»),  with  a  demand  of  pajment,  and,  that  payment  ^ 
^m'r*    was  refused. 

\^^v^^  Edmond  for  the  defendant.  The  action  in  this  case  should  have 
Middlibu'y  i^ggQ  brouf^ht  on  the  statute,  it  will  not  lie  at  common  law.  It  is 
Bubbardt^o  true  that  there  is  a  general  provision  in  the  statute,  that  each  town  in 
this  State  shall  support  their  own  paupers ;  but  this  does  not  enable 
a  town,  at  their  option,  to  support  the  pauper  oC  anoher  town,  ami 
recover  the  expense  of  the  town  where  die  pauper  beloilgs.  On 
the  contrary,  Ae  statute  has  very  carefully  and  very  wisely  pro- 
tected towns  against  such  charges.  And  no  town  can  be  made 
chargeable  for  the  support  of  their  paupers,  except  in  the  cases  pro- 
vided for  by  the  Statute,  and  by  pursuing  the  steps,  therein  pointed 
out,  in  each  particular  case.  If  we  are  correct  in  this,  it  follows, 
that  an  action  of  indebitatus  assungtsit^  will  not  lie  in  such  case.  It 
is  necessary  that  the  action  be  brought  on  the  statute,  making^ut  a 
case  within  some  of  its  provisions.  But,  in  this  case,  the  declara* 
tion  appears  to  have  been  made  with  a  view  to  a  case  under  the 
eleventh  section  of  the  act,  and  the  statement  of  the  evidence  makes 
out  a  case  under  the  fourth  section.  As  the  action,  therefore,  can 
on  no  ground  be  supported — the  plaintiff  ought  to  be  nonsuited. 

Doolittle  for  the  plaintiff.  It  is  not  necessary  in  this  case  to  de- 
clare upon  the  statute.  The  declaration  is  for  monies  paid,  laid 
out  and  expended,  by  the  town  of  Middlcbury,  for  the  sapport  of  a 
pauper,  who  belonged  to  Hubbardton,  whose  duty  it  was  to  sup- 
port ner.  The  town  of  Hubbardton  are  therefore  liable  upon  the 
principles  of  equity  and  good  conscience  to  refund  the  money — at 
any  rate,  it  is  sufficient  for  the  plaintiff  to  make  out  a  case  within 
any  one  of  the  provisions  of  the  statute. 

Chipman,  Ch.  J.  deliverered  the  opinion  of  the  Court.  The 
third  section  of  the  act,  providing  for  the  support  of  the  poor,  makes 
provision  for  the  removal,  to  the  place  of  his  last  legal  settlement,  of 
a  person  residing  in  a  town,  and  who  is  likely  to  become  chai^ea- 
ble  to  such  town  ^  such  removal  is  to  be  made  at  the  expense  of 
the  town,  making  the  removal.  The  fourth  section  provides  for 
the  removal  of  a  person  resident  in  a  town,  who,  by  reason  of  sick- 
ness cannot  for  a  time  be  removed ;  and  gives  the  town,  incurring 
the  chaise  of  his  maintainance,  a  remedy  for  the  expense  of  the 
sickness,  and  also  of  the  removal,  if  removed  on  i^covery,  against 
the  town  of  such  persons  last  legal  settlement. 
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The  deventh  section  provides  for  the  case  of  a  transient  person    JdiUtim, 
suddenly  taken  sick  or  lame^  and  in  need  of  relief.     The  town      ^igu^* 
where  such  persen  is  so  taken  sick  or  lame,  are  to  provide  for  his  s^^-v^^y 
support  5  andy  if  he  be  not  of  sufficient  ability  to  defray  the  expense  Middlebu'y 
of  his  support  with  the  contingent  charges,  the  overseers  of  the  Habbardt^a 
poor  of  such  town,  may  recover  the  same,  by  an  action  for  monies 
paid,  laid  out  and  expended,  from  the  town  or  place  of  such  persons 
last  legal  settlement.     It  will  be  seen  that  the  fourth  section  gives 
no  particular  action,  it  must  therefore  be  a  special  action  on  the 
case  upon  the  Statute.    The  eleventh  section  gives  an  action  for 
monies  paid,  laid  out  and  expended.     But  a  general  indebitatua  as* 
sumpsit,  or  monies  paid,  laid  out  and  expended,  will  not  lie.    A 
case  must  be  made  in  the  declaration,  within  this  section  of  tlie  ' 

statute.  It  must  be  stated  that  the  person  provided  for  was  a  tran. 
sient  person  suddenly  taken  sick,  or  lame  as  the  case  may  be,  in  the 
town,  and  not  of  sufficient  ability  to  defhty  the  expense  of  his  sup- 
port, with  the  contingent  charges ;  and  averring,  the  town  on  which 
the  demand  is  made,  to  be  the  place  of  his  last  legal  settlement. 
All  this  is  necessary  to  raise  the  liability  under  the  statute,  and  to 
distingubh  it  from  cases  arising  under  the  fourth  section.  In  de- 
claring on  a  case  under  the  fourth  section,  it  must  be  averred  that 
the  pauper  had  come  to  reside  in  the  town,  had  become  chargeable 
and  was  unable  to  be  removed  5  and  the  declaration  must  also  set 
forth  the  sums  expended  for  the  support,and  the  expense  of  removal, 
if  after  a  recovery  actually  removed  ;  that  the  account  was  pre- 
sented and  payment  refused. 

It  has  been  well  observed  by  the  council  forihe  defendant,  that 
an  action* will  not  lie  at  common  law,  against  a  town  for  the  sup- 
port of  their  paupers,  by  any  other  town  ^  and  it  is  equally  clear, 
that  such  action  cannot  be  maintained  on  the  general  provision  in 
the  statute,  declaring  it  to  b^  the  duty  of  each  town  to  support  their 
own  paupers,  for  the  statute  has  pointed  out,  in  what  particular 
cases,  they  shall  be  liable  to  another  town  for  their  support,  and 
what  step,  must  be  taken  to  render  them  liable.  The  declaration  in 
this  case  does  not  come  up  to  either  of  the  cases  provided  for  by  the 
statute.  It  comes  nearest  to  the  case  provided  for  by  the  eleventh 
section,  but  the  case,  as  stated  by  the  plaintifTs  counsel,  is  a  case 
under  the  fourth  section.  The  action  cannot  be  supported  ;  there 
must,  then,  be  a  nonsuit—^Farrandaud  Hubbard,  justices  concur- 
red. 
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^™^^-  Gai^  m.  Bontsa. 

lo  a  cue  for  aocertaio  damagen,  if  the  Bam  id  danafet  found  by  the  jsiy,  be  with- 
ID  the  jariidktioo  of  a  joitice  of  the  peace,  the  county  ooort  la  not  therein  ooa- 
ed  of  juriidictioo. 

THIS  was  an  action  on  the  case  against  the  defendant,  who  was 
a  house  joiner,  for  having  done  the  joiner  work  of  a  house,  which  he 
had  undertaken  for  the  plaintiff,  in  an  unworkman-like  manner,  ad 
iamnumy  $200  fiO. 

On  a  trial  in  the  County  Court,  the  jury  found  a  verdict  for  the 
plaintiff,  for  twenty  dollars  damages.  Whereupon,  on  motion  of 
the  defendants  counsel,  the  Court  dismissed  the  action  on  the 
ground,  that  the  demand,  ascertsdned  by  the  jury,  appeared  to  be 
within  the  jurisdiction  of  a  justice  of  the  peace. 

The  plaintiff  entered  an  appeal  to  this  Court,  and  the  cause  was 
submitted  on  the  question  of  jurisdiction* 

The  Court,  without  hearing  the  plaintiff's  counsel,  were  clearly 
of  opinion  that  the  County  Court  had  jurisdiction  of  the  action. 
That,  in  actions  for  uncertain  damages,  the  fincting  of  the  jury  cany 
in  no  case,  oust  the  County  Court  of  jurisdiction. 


Wheeler  vs.  Shed. 

The  action  of  fcneral  indtbilahu  asnanptii^  if  an  equitable  action,  and  the  plain, 
tiff  can,  in  no  cue,  recover  more  than  he  if  in  equity  and  food  conscience  en- 
titled to. 

Jtitflaiid,        THIS  was  an  action  of  indebitatus  assumpsit^  for  use  and  occu- 

Plea — the  general  issue. 

*  On  trial  to  the  jury,  it  appeared  in  evidence,  that  one  Downs, 

who  was  the  owner  of  the  premises,  had  mortgaged  the  same  to  A. 
and  B.  of  Boston ;  the  time  of  payment  had  expired.  An  action  of 
ejectment  had  been  brought  by  A.  and  B.  on  their  mor^ge  against 
Powns,  in  the  Circuit  Court  of  the  United  States.  Pending  that 
action  of  ejectment,  on  the  15tii  day  of  March,  181  J,  Downs  leased 
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tke  premiies  to  the  plaintiff  lor  one  year.    And  on  the  same  day,   MhuUnd, 
die  ^aintiff  leased  the  premises  to  the  defendant  for  one  year,  at  a     ^TT^ 


rent  of  ^54,  and  the  defendant  went  into  possession. 

la  the  month  of  May  foilowingy  A.  and  B.  obtained  judgment  in    ^'^^^^^ 
thefaractloQ  of  ejectment  against  Downs;  took  out  a  writ  of  posses-     8bed. 
aon ;  and  on  the  second  day  of  Jane  foUowingi  the  defendant  was  by 
that  writ  put  oat  of  4K»8ession. 

Cmpif  AH,  Ch.  J.  directed  the  jury,  that  in  this,  which  was  aa 
equitable  action,  they  should  find  for  the  plaintiff  so  much,  and  so 
much  oidy,  as  the  defendant  ought  in  equity  to  pay  for  the  use 
and  occupation  of  the  premises,  while  in  possession.  That  as  the 
defendant  had  been  put  out  of  possession,  by  a  title  prior  to  that  of 
the  plaintifi^  and  an  end  put  to  his  occupation  of  the  premises,  the 
plaintiff  could  make  no  demand  for  the  use  of  the  premises  thereaf- 
ter. 

And  that  they  might,  and  ought  also  to  conuder,  whether,  as  the 
defendant  had  been  thus  turned  out  of  possession ;  and  that,  after  it 
must  be  supposed  he  had  made  preparation  for  crops,  which  he 
could  neither  reap  nor  enjoy,  the  occupation  which  he  had  undei- 
the  plaintiff,  was  on  the  whole  beneficial  to  the  defendant.  And 
that,  if  they  found  that,  under  all  the  circumstances,  the  defendant 
had  receiml  no  benefit  from  the  occupation  of  the  premises  i  the 
plaintiff  was  not  entitled  to  recover. 

Verdict  for  the  defendant. 


FAiaiuvBN  TcaNPiKi  Co.  vs.  FaiNCH. 

To  iDpport  ma  actioD  io  ftvor  of  a  Turnpike  CooBpaoj,  oo  a  ipecial  contract,  for 
the  tale  of  a  certain  ounber  of  share*  in  their  Company  Stock,  it  is  acci^ssary 
to  prove  that  the  Company  Stock  had  been  divided  ioto  a  certain  number  of 
ahares,  either  by  the  act  of  ioeorporation,  or  by  the  act  of  the  Company. 

THIS  was  an  action  of  tuaumpBii,  on  a  special  contract,  for  the  jdHHntri, 

sale  by  the  plaintiffs,  to  the  defendant,  of  three  shares  in  their  Com-      ^Vn '  ^' 

pany  Stock.    The  decUration  alledged,  that  on  the  I7th  day  of 

September,  1807»  the  defendant  undertook  and  promised  the  plain- 

tSFSf  in  consideratien  that  the  said  Company  should  proceed  otir! 

27 


210  CASES  IN  THE  SUPREME  COUAT 

Rmiiandt   make  and  complete  die  road,  agreeaUj  to  tfae  provisions  of  the  act, 
\Si47    ificorperating;  said  company,  that  the  defendant  wouM  take  three 


shares  in  the  stock  of  said  Company,  and  would  pay  therefor  the 
^unipike  8umofseventy-five  dollars,  per  share  amounting  in  the  whole  to 
w-  the  mm  of  two  hundred  and  twenty-fire  dollars.  One  fifth  pert  of 
.  the  purchase  mon^  to  he  paid,  as  soon  as  it  should  be  proper  to 
begin  the  work  on  the  road  the  spring  follpwing  ;  one  half  of  the 
remainder  by  the  first  day  of  October,  18I8>  and  the  eesidue  by  the 
first  day  of  October,  1809^  or  as  soon  as  the  road  should  be  com- 
pleted. The  plaintiff's  then  aver  in  jtbe  declaration  that  they  had 
divided  their  Company  stoick  into  a  certain  number  of  shares,  that 
the  road  was  completed  on  the  12th  day  of  June,  1811,  and  on  xht 
same  day  accepted  by  the  judges  of  the  Supreme  Court,  agreeably 
to  the  provisions  of  the  act  of  incorporation ;  and  that  the  defendant 
had  not  performed,  though  often  requested  and  demanded,  es» 
pecially  at  Fairhaven,  on  the  2d  day  of  October,  1812. 

On  trial,  to  the  jury,  upon  the  general  issue,  the  act  of  incorpora- 
tion was  produced  by  the  plaintiffs.  The  company  stock  was  not 
by  the  act  divided  mto  shi^s,  but  the  company  were  by  the  act  au- 
thorized  to  make  such  division.  A  written  contract  was  also  pro- 
due^,  and  proved  to  have  been  executed  by  the  defendant,  of  the 
same  tenor  as  set  forth  in  the  declaration. 

In  the  course  of  the  trial  it  was  made  a  question,  whether  it  was 
necessary  on  the  part  of  the  plaintiff's,  to  prove  the  averment  in  the 
declaration,  that  the  Company  stock  had  been  divided  into  shares. 

Langdon  for  the  defendant,  contended  the  averment  was  of  a 
fact  necessary  to  be  proved  to  support  the  plaintiff^s  action ;  at  any 
rate,  it  was  not  an  impertinent  averment,  and  therefore,  having 
been  made  in  the  declaration,  the  plaintiff  was  bound  to  prove  it. 

On  the  first  point  he  insbted,  that  as  the  Company  stock,  was 
not  by  the  act  of  incorporation  divided  into  shares,  it  could  be  done 
only  by  the  act  of  the  company.  If  there  had  been  no  such  act  of 
the  company,  they  had  undertaken  to  sell  that  for  a  certainty, 
which  was  wholly  uncertain,  or,  rather  that  which  they  had  not  in 
any  disposable  shape ;  certainly  not  in  the  shape  in  which  they  had 
contracted  to  sell.  Tlie  shares  in  the  company  stock,  are  the  only 
consideration  for  the  contract,,  if  there  were  no  such  shares,  there 
was  no  consideration  for  the  defendant's  promise.  Certainly  the 
value  or  amount  of  the  consideration  was  at  the  mercy  of  the  comr 
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pany;  fiwit  was  thereafter  in  their  power  to  make  a  share  to  con.   *gjjjf 
Slit  0/ ten  dollars  of  the  stock  of  the  Company,  instead  of  sevenQr-      18U. 
five»the  price  to  be  given  by  the  defendant.    Such  act  wouldiie  s^^^/^ 
fraudulent  in  the  company  and  avoid  the  contract.  Computy 

But  if  it  were  admitted  that  the  averment,  in  the  declaration,  that    p^j^^ 
the  Company  stock  was  divided  into  shares,  was  unnecessary,  yet 
it  cannot  be  considered  as  impertinent.    When  shares  in  the  joint 
stock  of  a  Company  are  sold,  it  cannot  be  impertinent  to  averr  that 
the  stock  has  been  divided  into  shares ;  it  being  the  only  mean  by       * . 
which  the  quantum,  proportion  or  value  of  such  shares  can  be 
known.    And  it  is  a  rule,  that  if  an  averment  be  made  by  the 
plaintifTin  his  declaration,  which  is  not  impertinent,  although  it  was 
not  necessary  to  have  been  made ;  yet  he  shall  be  holden  to  prove 
it.     Peak's  Ev.  185,  206.     Doug.  667,  Bristow  ».  Wright.    1 
Chit  298.    2  East.  452.    3  Bos.  &  Pol.  458. 

MdUary  for  the  plaintiff  contiended,  that,  (he  averment  in  the 
declaration,  that  the  Company  stock  had  been  divided  into  shares 
was  not  necessary  to  make  ont  the  plmntiff's  case,  and  therefore  it 
is  unnecessary  to  prove  it.  On  reading  the  declaration  it  is  evident 
that  it  would  have  been  good  without  this  averment.  It  is  unneces- 
sary to  shew  that  Ab  stock  was  divided  into  ^ares,  as  the  defendant 
in  his  contract  named  Ae  shares,  and  this  makes  them  a  valuable 
consideration. 

In  the  case  Winn  v.  White,  Bl.  R.  840.— The  plaintiff  having  set 
out  his  title  diffiprent  from  what  it  was  in  fact,  the  Court  held  that  it 
was  an  immaterial  averment,  which  need  not  be  proved.    So  in  1 
Chit.  2Sl,.an  averment  wholly  foreign,  need  not  be  proved.    It 
may  be  stro<^k  out,  unless,  if  struck  out,  M  will  leave  the  declaration 
defective.    In  the  case  Savage  Quitam  t^.  Smith,  2  Bl.  R.  104, 
there  was  an  unnecessary  recital  of  a  judgment  in  the  declaration, 
hot  it  Was  so  connected  with  what  was  necessary,  that  it  Could  not 
be  stricken  odt  without  rendering  the  whole  declaration  imperfect. 
That  is  not  the  case  here,  the  averment  is  unconnected  with  any 
material  part  of  the  declaration'— srtike  It  out,  and  the  declaration 
remains  perfect. 

CainuN,  Ch.  J.  delivered  the  opmion  of  the  Court. 

The  averment  that  the  Company  had  divided  their  stock  into 
^faares^  certaility  Is  not  an  impertin^Bt  avei«&ent  in  diis  case.    The 
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^vilani.   Company  stock  could  be  divided  into  tlMret,  ia  dus  case  by  the  act 

1814.    '  of  the  Company  only.    A  share  in  the  ftock  of  a  Company,  has  r^. 

"^^^^/^  ference  to  an  aliquot  part  of  the  Stock.    What  that  aliquot  part  i% 

Compioy  "^^^  be,determined  and  known,  in  order  to  know  the  qiiandly  of 
^''  interesti  to  which  eadi  member,  owning  a  certain  number  of 
shares  is  entitled,  and  the  rights  of  each  member,  as  a  constitaeni^ 
part  of  the  Company.  The  aliqaot  parts  of  the  Company  stock 
are  not  ascertained  by  the  act  of  incorporatioD ;  bat,  by  the  serenth 
and  eighth  sections  of  the  act,  we  see  it  was  contemplated,  that  the 
stock  or  interest  of  the  proprietors  or  members  of  the  Company^ 
should  be  ascertained  and  known  by  shares,  which  is  left  to  depend 
on  seme  act  of  the  Company.  Now  what  do  the  Company  sell,  or 
'  what  does  the  purchaser  buy,  without  something  to  which  it  may  be 
referred  for  ascertainment  ?  Who  is  to  determine  whether  it  is  to 
consist,  of  a  tenth,  a  hundreth  or  a  nintieth  part?  Had  the  shares 
been  sold  as  certain  aliquiit  parts,  as  three  hundredth  parts,  for  in- 
stance, it  would  have  been  sufficient.  Any  /urther  averment 
might  have  been  unnecessary :  because  such  disposition  of  the  stocky 
by  the  Company  in  certain  proportions  of  the  whole,  would  of  it« 
.  self  have  been  a  sufficient  act  of  the  company — a  sufficient  ascer- 
tainment of  the  shares-  And  perhaps,  proof  of  such  sale  might  be 
sufficient  proof  of  the  averment  in  this  declaration,  of  the  divbion  of 
tho  stock  into  shares.  But  as  no  such  mode  was  adopted,  the  aver- 
ment does  not  seem  to  be  unnecessary. 

There  is  certainly  a  distinction  between  an  averment  merely  ua- 
necessary,  andtm  impertinent  averment.  An  averment  of  a  par- 
ticular fact,  which  would  be  supplied  by  a  general  presumption,  is 
merely  unnecessary,  as  in  a  dedaration  on  a  pronussory  note.  The 
general  averment  of  value  received,  is  a  sufficient  averment  of  a 
consideratiooy  and  it  will  be  presumed  that  there  was  a  sufficient 
consideration  for  the  promise.  Under  this  av^ment  it  is  unneces- 
sary to  aver  of  what  particulars  the  consideration  consisted.  Bot^ 
if  the  plaintiff  in  such  case,  go  on  to  aver  a  particular  consideiadoo, 
as  .ahorse  sold  and  delivered,  money  paid  &c;  the  foct,  though 
unnecessary  to  have  been  averred,  must  now  be  proved.  But  if  he 
go  &rther  and  aver  also  that  the  horse  was  bred  by  A,  or  thai  the 
money  was  brought  from  Europe,  it  is  wholly  impertinent  The 
fact,  who  bred  the  horse,  or  whence  the  money  was  brought,  cannot 

have  any  relation  to  the  consideration  between  the  plaintiff  and  de- 
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foulaiil,  it  may  be  lejected  and  need  not  be  proved :  but  whether  RuttanA^ 
the  hone  was  soid^  or  the  money  paid,  is  of  the  very  essence  of  the  VM^* 
coasidefation ;  but  which  consideration  wocdd  have  been  taken  on  '^^"v^ 
the  general  presumption  as  good,  under  the  general  averment,  had  cw^y 
the  particular  averment  been  omitted.  «'• 

In  the  present  case  the  Court  are  of  opinion,  that  this  averment  is 
not  of  a  feet  impertinent,  but  of  a  fact,  which  at  least  must  have 
been  presumed  from  some  ground*— that  the  Company  Had  divided 
their  stock  into  certain  ascertained  shares— that  in  selling  the 
shares  they  sold  known  portions  of  the  stock.  The  prooff  cannot, 
therefore,  be  dispensed  with> 

On  which  the  plaintiff's  became  non  suit. 


Clabk  vs.  Todd. 

A  dreiftimtioo  in  utun^^  on  a  fpecial  contract  to  deliver  cloth  to  the  plaintiff; 
IS  not  Mipportcd  by  evidence  of  a  contract  to  deliver  cloth  at  the  defendant** 
Factorvybot  the  variance,  between  the  declaration  and  the  contract  proved,  ii 
fataL 

THIS  was  an  action  of  osstftri^wtV,  on  a  special  contract.  *  The  Ruttand. 
declaration  set  up  a  contract  to  deliver  a  certain  quantity  of  cloth  ^^^Y^* 
to  the  plaintiff,  generallyif  without  mentioning  any  place  of  payment 
On  trial  upon  the  general  issue,  the  plaintiff  produced  a  written 
contract,  by  which  the  defendant  had,  engaged  to  deliver  to  the 
plaintiff,  the  quantity  of  cloth  stated  in  the  declaration,  at  the  de^ 
fendants  Factory  in  Poultney. 

By  the  CcurL  The  plaintiff  has  declared  on  a  contract,  by 
whkh  the  defendant  promised  to  deliver  to  theplamtiffa  certain 
quantity  of  cloth,  that  b,  according  to  the  legal  effiwt  of  the  contract, 
to  deliver  the  cloth  to  the  phuntiff,  at  his,  the  plaintiff's  place  of 
abode,  the  contract  proved  is  for  the  delivery  of  the  cloth  at  the 
defendant's  Factory  in  Poultney,  the  variance  is  fiUal. 

The  plaintiff  suffered  a  non  suit. 
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Runand 
Febrnary.  Hay  tm.  HlDE. 


18)4. 


A  <Sae  bill,  in  the  followiog  wdrdt,  **  Due  T.l9.  (iKtity  drtHra  es  ^eoiMd,**  trill 
rapport,  an  tctioD  ctrnMiMut  lammptiiiat  momty  lot 

THIS  was  an  action  ofasmtmpnt.  The  declaration  contained 
two  counts;  one  on  a  promissory  note^  and  one  for  money  lent. 

Plea^-4Ae  gei^ral  tanre. 

MaUary  fbr  the  plamtiff,  in  suppoRof  the  aetibn  oflfeied  in  eri* 
dence^  a  note  or  due  bill  in  the  words  and  figures  Mlowiog.  ^  Due 
to  Francis  Hay  eighty  dollars  on  demand,  19th  June,  ISI?." 

A.  W.  HIDE. 

Langdan  for  the  defendant  contended  that  the  evidence  odered, 
would  not  support  either  count,  in  the  declaration.  Though  the 
due  bill  may  be  considered  as  evidence  of  a  debt,  yet  it  does  not  ap- 
pear that  it  arose  by  way  of  loan.  And  it  is  not  a  promissory  note, 
it  contains  no  wor<i&  of  promise,  and  b  not  expressed  to  be  for  value 
received ;  no  action,  therefore,  can  be  maintained  upon  it,  without 
proof  of  a  consideration. 

J3y  the  Court* — The  due  bill  is  an  acknowledgment  of  so  much 
money  of  the  plaintiff's,  in  the  hands  of  the  defendant,  for  which  the 
defendant  is  Indebted  to  the  plaintiff;  and  it  may  well  be  presumed 
to  be  for  a  loan.  It  is  an  acknowledgement  under  the  hand  of  the 
defendant,  and  is  sufficient  to  raise  the  implied  promise  in  the  sec- 
ond count,  and  might  have  supported  a  third  count,  onannmiiitt/ 

campuioisent. 

Verdict  for  the  plaintiff. 

See  the  caie  Fiiher  v.  Ijpilie,  1  fihp.  Cawi,  42S.  A  flip  af  paper,  tigned  by  the 
^eftndaot,  in  the  followiog  letters  and  wordi.  *M  O  U  eifbt  guineas,  vat  admit- 
ted in  Ml ppoK  of  a  deckira^oa,  eoolaiidog  a  coaui  for  mon^y  lent,  and  the  ceo- 
mm  eaimtR,  by  L  KENTON.'* 
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J0NK8  V«.  B.  WSBBIB  and  W.  WxBBKB,  F«bniai7« 


1814. 


Id  no  attioD  of  fjectnent  agtimt  two^  father  and  loii,  if  it  appear  that  tht  fOter 
bad  DO  claim  to  the  preBiMi»  bat  vai  Hring  with  hia  tOD  o«  tho  pctndMii  at  % 
kNlg«r»  h^vtm  to  coBGjtni  with  the  oecapatioa  or  maoaseiiicDt  of  the  fami^  he 
will  oot  be  considered  ai  io  poMeuioo  of  the  preoiiiei,  but  on  a  diiclaimert 
will  recover  bit  eoeU  agamtt  the  plaintiff; 

A  parol  agreaneal  caoiot  be  admitted  to  add  tPi  or  varf  a  writtoD  contract. 

This  was  an  action  of  ejectment,  for  a  form  of  land  in  Shrewsbn* 
17,  containing  one  hundred  and  fifty  acres. 

Benedict  Webber  disclaimed  for  the  whole,  William  Webber 
pleaded  the  general  issue. 

The  following  evidence  was  produced  on  the  partof  theplaintiflT. 
A  deed  from  Benedict  Webber,  the  father,  one  of  the  defendants,  to 
William  Webber,  the  son^  the  other  defendant,  and  a  deed  from 
William  Webber  to  th^  plaintiff ;  both  deeds  describing  the  prem* 
Itetas  in  the  declaration. 

It  was  proved  that  Benedict  Webber,  the  father  from  the  time  he* 
conveyed  the  farm  to  his  son  in  May  1789,  had  lived  some  times 
with  his  son  on  the  premises,  and  was  maintained  by  him ;  and 
some  part  of  the  time  lived  elsewhere,  with  his  other  children. 
That  at  the  time  this  action  was  commenced,  he  was  living  with  his 
son  William  Webber,  on  the  premises ;  that  he  had  no  family,  and 
had  no  concern  with  the  occupation  or  management  of  the  farm. 

The  Court  held  that  this  was  not  a  sufficient  possession  in  Bene- 
dict Webber,  who  had  disclaimed,  to  entitle  the  plaintiff  to  costs 
against  him,  but  that  he  should  recover  his  costs  against  the  plain- 
tiff. 

It  was  then  stated  by  D.  Ckipman  and  Smith  for  the  defendant, 
Benedict  Webber,  that  at  the  time  the  deed  was  ^ven  by  the  defen- 
dant to  the  plaintiff,  there  was  an  agreement  not  reduced  to  writing, 
that  the  deed  should  be  considered  as  a  security  for  a  certain  sum  of 
money  loaned  by  the  plaintiff  to  the  defendant.  The  deed  wa«  not 
acknowledged,  and  if  the  defendant  by  a  certain  day,  should  pro- 
cure notes  from  a  certain  third  person  to  the  plaintiff,  for  the  amount 
of  the  sum  loaned,  the  deed  was  to  be  delivered  up  to  be  cancelled. 
But  if  the  notes  were  not  procured,  the  defendant  was  to  acknowl- 
edge;  the  deed,  and  the  plaintiff  to  execute  a  bond  to  the  defendant. 


•  • 
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RMihnd,   coDcfitioned  to  re-convey  the  premiset,  ob  the  payment  of  the  money 

iSuT'  "^  loaned,  by  a  certain  day,  which  day  had  passed,  before  the  com- 

^"^y^^^  meocement  of  this  action.    That  the  notes  not  having  been  prooilr- 

m.       ed,  the  plaintiff  had  refiised  to  execute  the  bond  as  agreed,    kwas 

WebbeT'  admitted  that  the  money  had  not  been  paid  by  the  defendant. 

• 

WiBuau  for  the  phdntiffy  objected  to  this  evidence,  as  it  was  of- 
fered with  a  view  of  addmg  to,  and  varying  a  written  contract,  by 
parol  proof,  which  would  not  be  permitted  at  common  law ;  and 
as  a  case  within  the  fourth  section  of  the  statute  regulating  convey- 


By  ike  CourL  To  admit  this  evidence  would  be,  not  only 
against  an  express  provision  of  th^  statute,  but  against  the  known 
and  established  rule  of  evidencci  at  common  law — ^that  parol  proof 
cannot  be  admitted  to  add  to  or  vary  a  written  contract.  But,  had 
aH  this  been  in  writing,  it  would  make  no  defence  in  the  case;  it 
could  not  effect  the  plaintiff's  right  to  recover  at  law.  The  defend- 
ant would  not  certainly  have  been  in  a  better  situaticm  than  a 
mortgagor,  after  the  day  of  payment  is  passed. 

Verdict  for  the  plaintiff,  against  William  Webber,  . 
and  for  costs  in  favor  of  Benedict  Webber, 

against  the  plaintiff. 

• 

The  defendant  filed  a  motion  to  redeem  which  was  continued  by 
agreement  of  the  parties. 


HuBBAan,  Appellant  vs*  Lxo2?AaD,  Appellee. 

tfeiiherpartj  after  Jodgnent,  mtheCoanty  Codrt,  totcr  a  raview  oft&e  caitM 
to  the  MXt  term  of  tbe  Couoty  Court,  the  oppotite  party  asay  Dotwithatandinf 
cQtcr  aa  appeal  of  the  lame  cauae  to  tbe  Sqpr«iiic  Court,  and  inch  appeal  vUl 
be  Mutaioed. 


RutiMd^       THIS  was  a  motion  to  dismiss  the  appeal  in  this  case,  as  having 
Igii7'  been  irregularly  allowed  by  the  County  Court. 

The  ground  of  the  motion  was,  that  the  defendant  Leonard,  after 
judgment  in  the  County  Court  of  Rutland  County  in  November  last, 
had  reviewed  the  cause  to  the  term  pf  the  County  Court  to  be  hoi* 


/ 
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^tn  lA  Jime  next ;  and  had  regularly  entered  bail  to  prosecute  the    Auifoml, 
rmew  to  effect    After  which,  and  within  the  time  allowed  by  law ;     ^8  u!?^' 
the  plaintiff  claim'dy  and,  by  the  County  Court,  was  admitted  to  an  ^«^v^ 
appeal  from  the  same  judgment  to  the  Supreme  Court,  and  entered    Habbard 
bail  as  the  law  requires,  and  had  brought  forward  and  entered  his    Leonard, 
appeal  in  this  Court. 

MdUaryj  in  support  of  the  motion,  contended,  that  the  defendant 
having  a  legal  right,  and  having  been  admitted  to  a  review  by  the 
County  Court ;  and  having  entered  bail  for  prosecuting  the  same, 
that  Court  had  no  authority  to  grant  an  appeal  to  the  oppoate  party, 
the  right^ad  attached  in  the  defendant,  being  first  in  diligence,  he 
was  first  in  right. 

CmFMAK,  Ch.  J.  delivered  the  opinion  of  the  Court.* 
This  point  has,  in  effect,  been  settled  in  the  case  Hastings  against 
Hodges  and  Paiker,  at  the  adjourned  term  of  this  Court  in  this 
County,  in  Jane,  179r>  (ante,  page  124.)   The  defendants,  Hodges 
and  Parker,  had  at  the  March  term  of  the  County  Court,  I797j  en- 
tered an  s^peal  from  a  judgment  of  the  County  Court,  to  the  then 
next  stated  term  of  the  Supreme  Court,  to  be  holden  in  February^ 
1798.    After  the  defendants  had  so  entered  their  appeal,   the 
plaintiff  entered  an  appeal  to  the  adjourned  term  of  the  Supreme 
Court  to  be  holden  m  June,  1797*    At  which  term  the  plaintiff 
Hastings  brought  forward  and  entered  his  appeal.    The  defendants, 
moved  to  dismiss  the  plaintifi^s  appeal,  as  having  been  irregularly 
allowed  by  the  County  Court,  after  they,  the  defendants  had  enter- 
ed an  appeal  to  another  term.    But  the  Court,  on  fiill  consideration, 
sustained  the  plaintiff's  appeal.    The  Court  in  that  case  were 
of  <^pinion  that  it  was  not  a  case,.in  which  the  prior  option,  and  ex- 
ercise of  a  right  by  one  party,  excluded  the  right  of  the  other.  That 
both  might  appeal,  or  both  might  review.     Both  cannot,  indeed, 
bring  forward  and  prosecute  the  appeal  or  review.    If  one  first  pro- 
secute his  appeal  or  review,  the  appeal  or  review  by  the  other  party, 
becomes  a  nullity,  and  the  bail  is  discharged.    The  Court  said,  in 
that  case,  that  they  should  be  inclined  to  favor  prompt  justice,  which 
would  be  done  by  sustaining  tl>e  plaintiff's  appeal. 

The  law  gives  to  each  party  a  right  to  review  his  cause  in  the 
County  Court,  or  to  appeal  to  the  Supreme  Court.    And  no  reason 

ia  perceived,  for  giving  the  option  to  the  party,  who  could  get  the 

28 
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Butland^    first  staH  in  a  motion  for  a  retiew^  in  eacclusion  of  the  right  of  the 
^BM*^    opposite  party  to  appeal  to  a  superior  tribunal.    But  there  are  ftdkr 
^^v^^  reasons,  why  the  right  of  appeal  should  have  a  preference.     One 
;  Hubbard    j^^y  ^ay  ^ish  to  retain  the  cause  in  the  inferior  Court  to  a  final 
I^onard.    decision  ;  and,  on  the  construction  contended  for,  be  may  by  enter- 
ing a  review,  prevent  the  cause  from  being  carried  to  a  higher  tribuH 
nal,  except  by  writ  of  error,  a  remedy  tedious  and  expensive,  and 
which,  frequently,  will  not  reach  the  merits  of  the  case.    If  a  re- 
view be  entered,  cither  for  delay  or  to  prevent  a  decision  in  a  high- 
er tribunal,  it  is  a  case  not  to  be  favored.    The  motion  must  there- 
fore be  dismissed,  and  the  appeal  sustained. 

Langdon  and  Strong ^  for  the  appellant.  * 

MeUaaryy  for  the  appellee^ 


,  Statb  op  Vermont  ve.  Campbell. 

The  Supreme  Court  have  notorlgiDal  jurUdicUoo  of  the  offence  of  asu.ult  aod 
battery. 

Rttiiani.       CAMPBELL  was  indicted  at  the  last  term  of  the  Court,  for  an 
^*i8u!^'  *'^"^^  ^"^  battery.    At  this  term  a  motion  was  filed  by  the  counsel 
for  the  respondent,  to  dismiss  the  indictment,  for  that,  the  Supreme 
Court  have  not  original  jurisdiction  of  the  offence,  but  appellate  ju- 
risdiction only. 

The  motion  yv%s  argued  by  WiUiams^  attorney  for  the^State. 
By  D.  Chipman  and  Langdon^  for  the  respondent. 

The  opinion  of  the  Court  was  delivered  by 

Chipman,  Ch.  J.  This  indictment  found  against  the  respond^n 
in  this  Court,  contains  three  counts.  The  first,  for  an  assault  and 
battery  upon  one  Luce.  The  second  for  an  assault  and  battery 
upon  one  Rumsay.  The  third  for  tumultuous  carriage,  and  an  as- 
sault-and  battery  upon  the  same  Rumsay. 

This  ofience  comes  within  the  twenty  first  section  of  the  statute, 
for  the  punishment  of  certain  inferior  crimes  and  mtsdemeanors. 
The  respondent  has  filed  a  motion  to  dismiss  the  indtctment^  on 
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the  ground  that  this  Court  has  not  original  jurisdiction  of  the  of^*   Rutland, 

-  ^  February. 

fence.  1814. 

The  general  original  jurisdiction  of  the  Supreme  Courty  is  limited  s.^^^v^-^^^ 
and  defined  in  the  sixth  section  of  the  Judiciary  act  of  17979  '^  ^^      ^^^V' 
following  words.    ^^  And  the  said  Court  (the  "Supreme  Court)  shall   Campbel). 
have  original  and  exclusive  jurisdiction  of  all  such  crimes  and  misde- 
meanors as  are  enumerated  and  descrihed|  in  an  act  entiUed  an  act 
for  the  punishment  of  certain  capital  and  other  high  crimes,  and 
misdemeanors ;  and  also  of  all  other  crimes  and  misdemeanors, 
where  a  fine  or  penalty  shall  accrue  to  the  State,  or  where  the 
punishment  extends  by  law  to  loss  of  life  or  disfranchisement.'' 

*^ln  all  cases  comprehended  in  this  clause,  which  marlcs,  general* 
]y,  the  original  criminal  jurisdiction  of  the  Supreme  Court,  the  ju- 
risdiction of  all  other  Courts  is  excluded.  •  To  this  must  be  referred 
the  clause  in  the  first  section  of  the  same  act,''  which  Courts  (Coun- 
ty Courts)  within  their  respective  Counties,  shall  have  cognizance 
of  all  criminal  matters,  of  every  name  and  nature  (except  such  as 
are  made  cognizable  before  the  Supreme  Court  only,  er  before  jus- 
tices of  the  peace.)  In  the  sixth  section  of  this  statute  before  men- 
tioned, there  is  a  further  clause,  giving  to  the  Supreme  Court,  ap- 
pellate jurisdiction  from  the  County  Courts  of  all  causes,  both  civil 
and  criminal,  in  which  by  law  an  appeal  is  allowed. 

In  the  act  defining  the  powers  of  justices  of  the  peace,  section 
first,  it  is  enacted,  ^^  That  every  justice  of  the  peace  within  his  re» 
pective  jurisdiction,  Be,  and  he  is  hereby  fully  authorized  to  hear, 
try  and  determine  all  pleas  and  actions  of  a  criminal  nature,  if  the 
fines  and  forfeitures,  are  within  the  sum  of  seven  dollars,  and  the 
corpor^  punishment  shall  not  exceed  ten  stripes.''  In  the  fourth 
section  of  the  same  act,  appellate  jurisdiction  is  given  to  the  Coun- 
ty  Courts,  in  cases  appealed  from  a  justice  of  the  peace. 

By  the  sections  of  these  statutes  which  1  have  recited,  the  general 
original  jurisdiction  of  the  several  Courts  is  given,  limited  and  defin- 
ed ',  and  in  these,  is  discovered  no  intention  to  give,  in  any  instance, 
a  concurrent  jurisdiction.  It  has,  indeed,  been  contended,  that  tlie 
second  member  of  the  clause  before  recited,  giving  original  jurisdic- 
tion to  the  Supreme  Court,  simply  gives  jurisdiction,  but  not  exclu- 
sive. But|  certainly  such  a  construction  would  be  a  violation  of  the 
kgitunate  principles  of  the  construction  of  our  language.  To  save 
repetition^  eliptical  modes  of  expression  have  grown  into  frec[uent} 


State 
vs. 
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Suihnd,    common,  and  even  universal  use.    If  a  precedii^  sentence,  member 
I8u^*    of  a  sentence  or  clause,  contains  words  which  qualify  the  subject ; 
and  the  following  sentence,  member  or  clause,  be  introduced  by  the 
word  also,  or  any  like  word  of  reference;  this,  without  repeating 

Campbell,  the  words  of  qualificktion,  wUi  qualify  the  sentence,  member  or 
clause  so  introduced,  in  the  same  manner,  and  to  the  same  extent, 
as  the  preceding  is  qualified  by  the  words  expressed*  Thus,  if  we 
say  of  treason,  it  is  an  enormous  crime,  deserving  the  severest  pun- 
ishmentjSo  is  murder;  it  is  as  clearly  and  strongly  asserted  of  murder> 
that  it  is  an  enormous  crime,  and  deserving  of  the  severest  ponish* 
ment  as  it  is  of  treason.  This  principije  of  construction  and  its  ap- 
plication in  the  present  case  are  too  clear  to  leave  a  shadow  of  doubt. 
The  clause  giving  original  jurisdiction  to  the  Supreme  Court,  gives 
it  exclusively,  in  every  case  to  which  it  is  there  extended.  Bat, 
whether  in  the  cases  referred  to,  the  Supreme  Court  has  exclusive 
jurisdiction,  or  concurrent  witii  the  County  Courts,  it  will  readily 
be  perceived  has  no  bearing  on  the  present  question.  The  great 
question  is,  does  the  original  jurisdiction  of  the  Supreme  Conr^  by 
a  sound  construction  of  the  act  recited,  or  of  any  other  act,  extend 
to  the  ofience  charged  in  this  indictment  ? — an  offence,  not  contmh- 
ed  in  the  act  for  the  punishment  of  certain  high  crimes  and  misde- 
meanors— a  case  in  which  the  fine  or  penalty  is  not  appropriated  to 
the  State,  or  to  the  State's  treasury — a  case  in  winch  the  punishment 
does  not  extend  to  the  loss  of  life,  limb  or  disfranchisement,  and  of 
which  jurisdiction  is  no  'where  expressly  givett  to  this  Court. 

It  has  been  contended  by  the  Attorney  for  the  State,  that  all  fines 
and  penalties  for  offences  against  the  State,  unless,  by  law,  otherwise ' 
appropriated,  accrue,  of  course,  and  belong  to  the  state ;  and,  conse- 
quently, that,  in  all  cases  of  offences,  where  the  fine  or  penalty  is 
not  otherwise  appropriated,  the  Supreme  Court  have,  within  tiie 
very  words  of  the  act,  not  only  original,  but  exclusive  jurisdiction. 
On  the  part  of  the  respondent,  it  is  contended,  that  the  clause  in 
the  act,  ^  where  a  fine  or  penalty  accrues  to  the  State,''  embraces 
those  cases,  and  those  only,  where  a  fine  or  penalty  is  appropriated 
-  and  given  to  the  State's  treasury,  by  express  provisions  of  an  act  of 
the  legislature;  and  that  the  County  Courts  have  original  es^clusive 
jurisdiction,  in  all  cases  where  the  fine  or  penalty  is  not  thus  appro- 
priated, unless  jurisdiction  be  otherwise  expressly  given  to  the  Su- 
preme Court,  and  the  Supreme  Court  have  appellate  Jurisdiction 
only. 
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The  Court  are  of  opinion,  that  the  latter  is  the  true  cpdstruction,  HuUanij 
that  it  is  the  construction  made  by  the  legislature,  and  from  which  Isu?^^* 
the  Court  are  not  at  liberty  to  depart.  Vt^N**^ 

It  will  be  recollected,  that  at  the  two  sessions  of  the  legislature  ^^^' 
helden  in  February  and  October,  17979  a  revision  of  the  whole  code  Campbelh 
of  Statute  law  was  made,  with  a  view  to  a  general  system.  The 
acts  already  mentioned  were  then  passed,  and  another  act,  which 
makes  a  part  of  the  system,  entitled  <'  an  act  relating  to  fines  for- 
feitures, &c."  by  which  it  is  enacted,  section  second,  <<  That  all 
fines  and  penalties  imposed  gn  any  person  or  persons,  in  conse- 
quence of  any  criminal  prosecution,  or  for  the  breach  of  any  penal 
law,  originally  commenced  in  the  Supreme  Court  of  judicature, 
^all,  together  with  the  costs,  belong  to  and  be  paid  into  the  Sute's 
ireasury,  Air  the  use  of  the  State,  &c."  Section  third,  ^  That  all 
£nes  and  penalties  imposed  &c.  when  the  prosecution  shall  be  com- 
menced in  any  County  Court,  shall  belong  and  be  paid,  together 
with  costs,  to  the  County  treasury  of  the  same  County .^^  Section 
fourth,  appropriates  the  fine  or  penalty,  where  the  prosecution  is 
originally  commenced  before  a  jusitce  of  the  peace,  to  the  treasury 
of  the  town,  where  the  offence  was  committed.  With  a  proviso, 
that  if  any  such  fines  penalties  and  costs,  shall  be  otherwise  dispos- 
ed of  by  any  express  law  of  this  State,  the  same  shall  be  disposed  of 
according  to  the  order  of  such  law. 

Now  the  whole  code  of  revised  laws,  intended  to  form  a  system, 
are  to  be  construed,  by  comparing  and  reconciling  one  part  with 
another,  as  though  the  whole  were  contained  in  one  act  By  an 
examination  and  comparison  of  the  several  acts,  it  is  clear  that  the 
lq;islature  did  not  intend  that  a  fine  or  penalty,  should,  because  not 
otiberwise  appropriated,  be  considered  as  belonging  or  accruing  to 
the  State.  And,  can  a  fine  or  penalty  be  considered,  as  so  accruing 
to  the  State,  as  to  give  to  the  Supreme  Court,  exclusive  jurisdiction, 
and  yet,  not  so  accrue,  as  to  authorize  a  payment  to  the  use  of  the 
State,  without  an  express  provision  by  statute  ?  This  cannot  be  ad- 
mitted. Besides,  if  such  had  been  understood  or  intended  by  the 
legislature  to  be  the  pruiciple,  the  provision  in  the  second  section  of 
the  act  relating  to  fines  and  penalties,  would  serve  no  other  purpose 
than  to  mislead.  The  provision  in  the  third  section,  that  id  prose- 
cutions commenced  before  the  County  Courts,  the  fine  or  penalty 
shall  belong  to  and  be  paid  to  the  County  treasujry,  would  in  cases 
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Rviiand^    of  concurrent  jurisdiction,  have  been  necessary,  for  the  purpose  of 
^*^i8i7^     diverting  the  fine  or  penally  from  the  Sute  treaaury.     As  in  the 
v^p-v*^^  case  of  sim})le  larceny,  in  the  first  section  of  the  act  for  the  punish* 
State      ment  of  inferior  crimes  and  misdemeanors.    This  section,  in  which 
Caropiwll.  the  fine  is  not  appropriated,  gives  to  the  Suprcroe  Court,  iind  to  the 
County  Courts  concurrent  jurisdiction  of  the  offence.    Other  in- 
stances may  be  found  in  the  statutes,  whieh  it  is  unnecessary  to  enu- 
merate. 

On  the  whole,  the  Court  are  of  opinion,  that  the  principle  adopt- 
ed by  the  legislature,  on  this  subject  is,  that  fines  and  penalties  shall 
go  to  some  public  use,  but  the  particular  use  to  depend  on  l^isla- 
tive  provision.  That  the  provision  in  the  second  section  of  the  act 
relating  to  fines  and  penalties,  was  not  intended  to  give  jurisdiction 
to  the  Supreme  Court,  or  in  any  way  to  effect  it ;  but  presupposes  a 
jurisdiction  in  the  cases  therein  commenced,  either  from  the  clause 
before  cited  from  the  Judiciary  act,  or  from  some  other  act,  giving 
this  Court  jurisdiction  in  particular  cases. 

It  is  also  in  this  case  observable,  that  the  twenty  first  section  of 
the  act  for  the  punishment  of  certain  inferior  crimes  and  misdemean* 
ors,  on  which  the  present  prosecution  is  founded,  notwithstanding 
the  fine  is  not  limited  or  appropriated  by  the  act,  treats  the  offence 
as  cegnizable,not  in  the  Supreme  Court,but  in  the  first  instance,  an4 
as  a  matter  of  course  before  a  justice  of  the  peace ;  and,  in  case  of 
aggravation  to  be  sent  to  the  County  Court.  The  last  clause  in 
this  section  is,  ^^  and  if  the  ofience  be  aggravated  by  any  highhand- 
ed violence,  it  shall  be  the  duty  of  the  justice  of  the  peace,  to  bind 
over  the  ofiender  to  the  next  County  Court,  of  the  same  County,  in 
which  the  offence  shall  be  committed. 

The  Supreme  Court,  as  well  as  the  County  Courts,  are  in  one 
sense,  courts  of  common  law ;  their  proceedings  and  decisions  are 
according  to  the  course  of  the  common  law ;  but  even  this  is  estab- 
lishedj  or,  which  is  the  same  thing,  adopted,  with  various  modifica« 
tions,  by  the  constitution  and  statute  laws  of  the  State. 

The  constitution  provides  generally,  that  a  Supreme  Court  shall 
be  established  in  the  State,  and  County  Courts  in  the  several  coun- 
ties,, for  the  administration  of  justice.  Bill,  the  extent,  the  limitation 
and  modification  of  their  several  powers,  are  left  as  subjects  of  legis- 
lative provision.  A  brief  notice  of  the  several  provisions,  which 
tfae  legislature  have,  from  time  to  time,  made  on  this  subject,  wUl 
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tbrov  ftdditioaal  Eght  on  the  question  before  discussed,  and  lead  us    Rutland^ 
to  the  same  conclusioD*  *  I8u7' 

The  first  ad  establishing  a  Supreme,  or,  as  it  was  then  called,  s^^v^-^^ 
a  Superior  Court,  was  passed  in  the  year  1779,  soon  after  the  or-     ^^^^^ 
ganiration  of  the  Government  of  Vermont.    This  act  gives  jurisdic-  Campbell. 
tion  in  criminal  matters  to  that  Court  in  the  following  words  5 
^  Which  C6urt,  (the  superior  Court)  shall  have  cognizance  of  all    s 
pleas  of  the  State,  that  relate  to  life,  limb  or  other  corporal  punish- 
ment I  abo  fines,  banishment  and  divorce  ;  and  shall  have  power 
to  hear  and  determine  the  same,  by  jury  or  otherwise,  according  to 
kw,  and  award  execution  accordingly.^'    At  that  time  no  County 
Court  had  been  established. 

In  June,  1782,  this  act  was  repealed,  and  another  act  passed, 
which  gave  jurisdiction  to  the  Supreme  Court,  in  these  general 
terms  :  '^  Which  Court  shall  have  cognizance  of  all  pleas  of  the 
State,  criminal  actions  and  causes,  and  whatsoever  relates  to  the 
conservation  of  the  peace, 'and  punishment  of  offenders.''  This  last 
act,  was  adopted  in  the  revised  code  of  1787,  without  any  alteration 
on  this  subject.  The  same  act  gave  jurisdiction  to  the  County 
Courts,  cf  most  crimes  short  of  capital ;  so  far,  of  course,  the  juris- 
dictions  were  concurrent.  On  the  first  day  of  November,  1791,  the 
legislatmre  repealed  this  last  act,  and  passed  another  on  the  same 
subject,  by  which,  jurisdiction  was  given  to  the  Supreme  Court,  in 
the  same  general  terms.  But  in  a  following  section,  for  the  purpose 
of  restraining  the  jurisdiction  of  the  County  Courts,  it  is  further  en. 
acted.  ^^  That  the  Supreme  Court  shall  have  original  exclusive 
jurisdiction  of  all  such  crimes,  as  are  enumerated  and  described,  in 
an  act  of  this  State,  entitled  an  act,  against  adultery,  polygamy  and 
fornication,  except  fornication.  And  also,  original  and  exclusive 
jurisdiction  of  all  crimes,  enumerated  and  contained  in  an  act  of 
this  State,  entitled  an  act,  for  the  punishment  of  divers  capital,  and 
other  felonies  5  and  also  shall  have  original  exelusive  jurisdiction  of 
treason,  mis-prision  of  treason,  counterfeiting  the  currency  of  the 
State,  and  every  species  of  forgery,  perjury,  subornation  of  perjury, 
incest,  rapes,  defaming  the  civil  authority,  and  all  other  crimes  and 
misdemeanors,  where  a  fine  or  penalty  is  going  to  the  State's  treas- 
ury ;  or  where  the  puhishment  extends  by  common  or  statute  law  to 
the  loss  of  life,  limb  or  banishment. 

Thus  the  legislature  have,  at  all  times,  exercised  what  is,  indeed^ 
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RuUmd,   a  constitutional  right,  the  power  to  extend,  limit  and  modify  the 
^  1814^    jurisdiction  of  the  several  Courts.    The  omission,  in  the  present  ju- 


diciary act,  of  the  clause  giving  general  original  jurisdiction,  in 
State  criminal  matters,  to  the  Supreme  Court,  must,  on  every  rational  aikl 
Campbe!!.  legitimate  principle  of  construction,  be  considered,  so  far  a  limita- 
|ion,  so  far  a  restraint  of  the  jurisdiction,  which  the  Supreme  Court 
had  exercised  under  the  former  acts.  The  repeal  in  whole,  or  in 
part,  of  an  act  giving  power,  authority  or  jurisdiction,  is,  so  far,  a 
repeal — a  negation  of  the  power,  authority  or  jurisdiction. 

The  Court,  therefore,  after  a  full  consideration  of  the  case,  are 
unanimously  of  opinion,  that  this  Court  has  not  jurisdiction  of  the 
offence  charged  in  tHe  indictment;  and  accordingly  the  indictment 
must  be  dismissed,  and  the  respondent  discharged. 


Young  vs.  Shaw. 

A  power  to  take  recosoisances,  with  any  legal  coodition,  it  incideot  to  every  com- 
mOD  law  court  of  record  Therefore,  although  the  statute,  which  authorize! 
the  defendant  io  certain  cases,  to  file  in  court,  a  declaratiOD  on  book  agaioit 
the  plaintiff,  provides,  that  the  defendant  shall  become  recogoiaed,  Ac  Yet, 
/  if  a  third  person,  in  such  case,  become  recognised,  instead  of  the  defendant^ 
toeh  recogQisaoee  is  valid,  and  a  good  and  legal  security  to  the  eogoiiee. 

RttllanA 

February!  THIS  was  an  action  of  debt  on  recognisance.  The  declaration 
1^14*  set  forth  the  occasion  on  which  the  recognizance  was  taken,  and  the 
condition. — That  Guilford  D.  Young,  the  present  plaintiff,  had 
commenced  an  action  on  a  note  of  hand,  against  Andrew  McFar- 
land.  On  the  entr}'  of  that  action  in  the  County  Court,  McFariand 
filed  a  declaration  on  book  against  the  plaintiff,  Guilford  D*  Young, 
under  the  ninety  third  section  of  the'  judiciary  act,  and  Samue] 
Shaw  the  now  defendant,  became  recognized  before  that  Court  to 
(rttilford  D.  Young,  for  the  prosecution  of  the  declaration  on  book, 
in  favor  of  McFariand  against  him,  and  for  costs,  in  case  of  failure. 
In  the  declaration  on  book,  judgment  was  rendered  in  favor  of 
iToung,  the  present  plaintiA*,  for  his  costs,  which  remained  unpaid. 

To  this  delaration  there  wvis  a  demurrer  and  joinder. 

WilUofM  and  MdUari/j  in  support  of  the  demurrer,  contended 
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that  the  Coonty  Court^before  whom  the  recognizaoce^in  this  case  was  Rutland^ 
taken,  had  no  authority  to  take  a  recognizance,  of  any  other  person,  isiY.^ 
than  of  him,  who  filed  the  declaration ;  the  recognizance,  therefore, 
having  been  taken  without  authority,  is  void.  They  recited  the 
words  of  the  act,  ^  at  the  time  of  filing  such  declaration,  the  de- 
fendant or  defendants,  shall  become  recognized  to  the  plaintiff,  &c." 
They  insisted  that  the  recognizance  could  not  foe  held  good,  under 
the  statute,  and  that,  at  common  law  it  could  not  be  valid,  as  it 
was  taken  in  a  case  unknown  to  the  common  law — that  our  courts 
derive  not  their  power  from  the  common  law,  but  from  statute. 
Common  law  jurisdiction  is  ^ven  by  statute,  but  no  general  author- 
ity to  take  recognizances ;  they  have  this  authority  in  particular 
cases  only,  given  by  statute. .  They  insisted,  therefore,  that  the  re- 
cognizance was  void,  as  clearly  as  it  would  have  been,  if  taken  with 
a  condition  difierent  from  that  prescribed  by  iaw« 

Langdouy  for  the  plaintiff.  The  declaration,  in  this  case  states 
that  Samuel  Shaw  the  present  defendant  became  recognized,  at  the 
special  instance  and  request  of  McFarland,  the  then  defendant ; 
and  qui facit  per  aUum,  facit  per  se^  is  a  maxun  of  law.  And 
many  things  are  good,  though  not  done  precisely  agreeably  to  the 
letter  of  a  statute,  if  the  principal  object  of  the  statute  be  attained* 
As,  where  the  statute  makes  it  necessary  that,  on  the  allowance  of  a 
writ  of  error,  a  recognizance  be  taken  in  double  the  amount  of  the 
debt,  yet,  if  taken  for  more  it  is  good.  So,  if  an  executor  enter  into 
a  recognizance,  though  not  required  by  law,  so  to  do,  it  is  good,  2 
L.  R.  1138,  Fanshaw  »«.  Morrison,  same  1459,  Johnson  w.  La- 
serre.  These  cases  shew  that  courts  have  a  common  law  power  to 
take  recognizances.  And,  in  this  case,  the  condiiion  was  for  a 
thing  moral  and  legal— to  secure  to  the  plaintiff  the  costs  which  he 
might  wrongfully  sustain. 

The  opinion  of  the  Court  was  delivered  by 

Chipman,  Cb.  J.  It  is  not  now  a  question,  whether  the  County 
Court  ought  to  have  received  the  declaration  of  McFariand  in  that 
case,  without  his  becoming  personally  recognized  to  Young,  the 
then  plaintiff,  nor  does  it  now  appear,  whether  he  did  personally 
recognize  or  not.  But  the  question  is,  whether  the  recognizance, 
taken  of  the  defendant,  Shaw,  into  whicii  he  understandingly  enter- 
ed, and  which,  as  to  the  occasion,  purpose  and  condition  is  against 

29 
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Rniland,    no  law  Justice  or  policy,  is  illegal  and  void,  merely  because  not 
1814    '   specially  authorized  by  statute  on  that  occasion.     The  statute  re* 
^-^^^'""^.i/  quires,  that  the  defendant,  filing  a  declaration  on  book,  in  sucii 
^  w"^     case,  shall  become  recognized  to  the  plaintiff,  whose  action  is  to  be 
Sbaiv.      stayed,  to  wait  the  event  of  such  declaration.     If  he  procure  anoth- 
er person  to  be  recognized  in  his  stead,  or  jointly  with  him,  it  is  not 
immoral — it  is  not  against.any  positive  law,  or  against  any  princi- 
ple-   If  it  be  void,  it  is  because  Courts  of  common  law  juris- 
diction, have   no  power  to  take  a  recognizance  in  any  case,  un- 
less specially  authorized  by  statute. 

It  is  said  that  the  courts  in  this  State,  do  not  derive  any  power 
from  the  common  law,  but  all  their  powers  are  conferred  by  statute, 
and,  althoi^h  they  have  common  law  powers,  yet  those  powers  are 
conferred  by  statute  ;  but  this  is  not  precisely  so.  The  establish- 
ment of  Courts,  is  provided  for  by  the  constitution.  They  are  or- 
ganized, and  their  powers,  defined,  modified,  limited  or  extended  by 
statute,  as  it  was  supposed,  the  nature  of  the  government  required  j 
and  as  would  best  secure  a  due  and  prompt  administration  of  jus- 
tice. 

The  provisions  of  the  constitution  are  very  brief,  on  this  subject, 
and  have  a  constant  reference  to  the  common  law,  without  which 
they  would  be  unintelligible.  Had  the  legislature  simply  organized 
the  several  courts,  without  any  further  provision,  relating  to  their 
powers  or  mode  of  proceeding,  they  WQuld  have  had,  as  necessarily 
incident,  all  the  powers  of  similar  common  law  comts,  not  incon- 
sistent with  the  nature  of  the  government,  and  the  general  provis- 
ions of  the  constitution.  Where  the  legislature  have  by  statute,  un- 
dertaken to  declare,  asceitain,  limit,  extend  or  modify  these  pow. 
ers,  the  statute  must  govern.  In  every  case  of  incidental  powers^ 
not  acted  upon  by  the  legislature,  the  common  law,  as  applicable  to 
the  institution  of  the  court,  is  the  only  rule  and  guide.  As  to  this 
incidental  power  of  taking  recognizances,  and  such  power  is  un- 
questionably incident,  to  every  common  law  court  of  record,  the  le- 
gislature have  not  in  any  one  instance  acted  upon  it.  It  has  never 
been  thought  necessary  to  declare  the  power  to  exist,  in  any  of  the 
courts.  There  is  not  a  single  clause  in  any  of  our  statutes,  on  this 
^  subject,  either  enabling  or  restraining ;  and  that,  because  the  legis- 
lature have  alway^  understood,  as  this  Court  now  understand  it^ 
that  it  is  a  power  incident  to  every  common  law  court  of  record. 
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The  legblature  in  many  instances,  have  by  law  directed,  that  parties    RutUmA, 
in  court,  either  by  themselves  or  with  sureties,  in  the  course  of  pro-      ^u**^^* 
ceedings,  civil  and  criminal^  shall  become  bound,  by  way  of  recog-  v^rv*^ 
nisance,  either  to  the  opposite  party,  to  the  State,  or  to  some  public     ^  °""2 
treasury  :  but  in  no  instance  has  it  been  thought  necessary,  to  give     Shaw. 
a  court  of  record  power  to  take  such  recognizances:  and,  clearly 
because  such  court  was  considered  as  already  possessed  of  the  pow- 
er generally,  as  necessarily  incident  to  its  institution. 

Every  recognizance  acknowledged  in  a  court  of  record,  with  any 
legal  condition  whatever,  is  a  good  and  legal  security  to  the  conu. 
zee,  whether  conditioned  for  the  payment  of  money,  or  for  the  per- 
formance of  any  thing,  not  contrary  to  law.  On  these  principles, 
this  recognizance  must  be  considered  as  a  good  and  legal  security. 
Had  it  been  a  bond  of  indemnity,  executed  by  the  defendant,  Shaw, 
to  the  plaintiff,  with  the  same  condition,  which  is  expressed  in  this 
recognizance,  no  one  would  presume  to  question  its  legality  and 
bringing  force.  The  only  difference  between  the  two  sureties  is, 
that  this  is  a  security  authenticated  with  greater  solemnity.     There 

must,  therefore,  be 

Judgment  for  the  plaintiff. 


Brown  v«.  Bebee. 

Ao  action  caoDot  be  maintuined  on  a  note  of  hand,  wiiicii  is  in  the  fo))oviog  wordi : 
For  value  received,  I  promise  to  pay  J.  B.  sixteen  the  first  day  of  May  next, 
with  interert.  Pnrol  proof  not  being  admissible,  to  explain  such  patent  ambi- 
guity ;  but  the  payee  must  resort  to  the  original  contract— ireatiog  the  note 
as  a  Boility. 

THE  plaintiff  in  error,  who  was  also  plaintiff  below,  had  com-    «^k^^ 
menced  an  action  before  a  justice  of  the  peace,on  a  promissory  note,  February. 
which  was  carried  to  the  County  Court  by  appeal ;  in  which  court 
the  plaintiff  declared  on  a  promissory  note  of  the  following  tenor : 

Sixteenth  of  March,  1812.    For  value  received,  I  promise  to  pay 
Jonathan  Brown  sixteeni  on  the  first  day  of  May  next,  with  interest. 
(Signed)  AARON  BEBE/C.     • 

The  plaintiff  in  his  declaration,  averred  that  the  word  ^ixteeUf  in 
the  note,  meant  sixteen  dollars. 


Bebee. 
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RuUand,       On  trial  of  the  action,  upon  the  general  bsue,  the  County  Cour^ 

U^i7'  refused  to  admit  parol  evidence,  to  explain  the  note,  and  shew  that 

^"'^v^^    by  the  word  sixteen,  the  parties  meant  sixteen  dollars ;  to  which 

vs.       decision  of  the  Court,  the  plaintifPs  council  excepted,  and  filed  a 

bill  of  exception,  on  which  this  writ  of  error  was  brought.    The 

error  assigned,  is,  the  rejection  by  the  County  Court,  of  parol  evi* 

dence  to  explain  the  note. 

Plea — that  there  is  no  error. 

Strong  and  Mafltzry,  for  the  plaintiff  in  error.  Parol  evidence 
ought  im  have  been  admitted  to  explain  the  note.  The  word  six- 
teen, had,  in  the  minds  of  the  parties,  some  meaning ;  it  had  refer- 
ence to  something.— ^^  The  sum  of  sixteen,"  must  have  been  intend- 
ed money — ^they  could  mean  nothing  else,  as  the  sum  was  payable 
with  interest.  Under  such  circumstances,  the  law  will  permit  ex- 
planation by  parol  proof ;  and  the  defendant  will  not  be  permitted, 
by  such  a  mere  slip  in  drawing  the  note,  to  evade  the  payment  of 
a  debt,  which  he  honestly  owes,  and  is  bound  in  conscience  to  pay. 

Langdony  for  the  defendant.  What  the  parties  intended  by  in- 
serting in  the  note,  the  words  ^^  sixteen,"  is  as  uncertain  as  any 
thing  can  be.  They  might  have  intended,  'dollars,  cents,  pounds, 
shillings,  pence,  or  any  number  of  any  thing ;  for  it  may  be  made 
to  mean  any  and  every  thing,  which  passes  by  number.  It  is  a 
patent  ambiguity,  which  appears  on  the  face  of  the  instrument }  and 
parol  evidence  cannot  be  admitted  to  explain  it.    Peak's  £v,  82« 

The  opinion  of  the  Court  was  delivered  by 

Cbifman,  Ch.  J.  the  rule  certainly  is,  as  laid  down  by  the  defen- 
dant's counsel,  that  parol  proof  cannot  be  admitted  to  explain, 
extend  or  vary  a  written  contract.  There  is  but  one  excep- 
tion, if  it  may  be  called  an  exception,  that  is,  in  the  case  of  a  latent 
ambiguity.  As  in  the  case  usually  put,  of  a  devise  to  A. — ^there 
are  two  persons  by  the  name  of  A.  father  and  son  :  this,  appearing 
by  parol  proof,  introduces  an  ambiguity,  as  to  the  person  intended 
by  the  testator.  But  as  the  ambiguity  is  not  apparent  on  the  face 
of  the  devise,  it  is  called  a  latent  ambiguity,  and  as  it  is  raised  by 
parol,  it  may  be  explained  by  paroU    But  where  there  is  a  devise 
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of  ^MflO  wholly  omitting  to  name  any  devise ;  this  is  a  patent  am*   RuUani^ 
biguity,  which  cannot  be  explained  by  paroU  1811^^* 

But  it  is  said,  that  this  is  a  mistake,  and  that  mistakes  are  allowed  ^^'v^^^ 
to  be  rectified.    There  are  cases  in  which  a  court  of  Chancery  will     ^'^'^ 
correct  a  mistake,  or  rather,  compel  the  party  to  correct  it,  by  sup-  |.Bebee. 
plying  what  was  omitted  by  mistake  ;  but  this  does  not  belong  to 
a  court  of  law. 

But,  in  simple  contracts,  a  party  is  rarely  without  remedy  in  a 
court  of  law.  As  in  the  present  case,  the  note  through  an  omission 
being  void  or  ineffectual,  the  plaintiff  may  resort  to  the  original 
contract.  He  may  sue  on  the  original  cause  of  action,  and  recover 
the  demand,  for  which  the  note  was  intended  to  be  given.  Had  the 
plaintiff,  in  this  case,  added  a  count  applicable  to  the  original  con- 
tract, he  might  have  recovered  what  was  his  just  due  5  he  still  may 
have  that  remedv. 

But  ia  this  action,  brought  on  the  note,  the  County  Court  were 
right  in  rejecting  parol  evidence,  to  prove  what  the  note  should  have 
been,  or  how  it  should  have  been  written ;  the  decision  is  support- 
ed equally  by  precedent,  and  the  soundest  principles.  In  an  ac- 
tion on  a  note,  the  plaintiff  is  entitled  to  recover,  by  proving  only 
the  execution  of  the  note ;  from  the  solemnity  and  certainty  of  the 
instrument,  it  affords  evidence  of  the  contract,  the  consideration, 
and  of  every  thing  which  is  necessary  to  entitle  the  plaintiff  to  re- 
cover. To  give  this  effect  to  a  note,  and  yet  allow  the  plaintiff  to 
supply  any  defect  in  the  note,  by  parol  testimony,  or  in  other 
words,  to  prove  what  the  note  should  have  been,  as  agreed  between 
the  parties,  by  parol,  is  perfectly  inconsistent — it  would  be  to  give 
the  plamtiff  all  the  benefit  of  a  written  contract,  and  yet  permit 
him  to  prove  the  contract  by  parol  testimony. 

The  judgment  of  the  County  Court  must  therefore,  be  affirmed. 
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Rutland 

Febniary.  UiDZ  VB.  Childs,  and  Qthers,  in  Error. 

Id  an  actioo  on  an  indeiDnifying  bond,  given  to  a  Sheriff,  by  his  deputy,  In  a9sij>o- 
ing  breacbes  of  the  condition,  it  is  oecetfary  to  aver,  tliat  the  deputy  had  been 
negligent  in  the  performance  of  some  ofBcial  duty,  that  in  consequence  of  auHi 
negligence,  the  Sheriff  bad  become  liable,  and  that  the  creditor,  or  person  in* 
jured  by  such  negligence,  bad  comineoced  an  action  against  the  Sheriff,  and  h:>d 
recovered  a  certain  sun,  for  his  damage  and  costs,  for  such  neglect  of  the  dep- 
oty. 

THE  original  action  was  commenced  on  a  bond  given  to  Aruna 
W.  Hide^  late  Sheriff  of  Rutland  County,  by  Rodolphus  R.  Childs, 
Penuel  Cbilds,  and  three  others.  On  oyer  the  condition  of  the 
bond  was  set  forth  as  follows :  ^'  Now,  the  condition  of  the  above 
obligation  is  such,  that  if  the  above  named  Rodolphus  R.  Childs, 
shall  well  and  truly  and  faithfully  perform  and  execute  the  office  of 
deputy  Sheriff,  under  the  said  Aruna  W.  Hide,  Sheriff  as  aforesaid, 
within  and  for  the  County  of  Rutland,  aforesaid,  from  this  date,  un- 
til the  third  day  of  December,  I8O99  (the  bond  bearing  date  the 
30th  day  of  November,  1808,)  and  in  all  things,  and  in  all  matters^ 
relative  to  said  office  of  deputy  Sheriff,  indemnify  and  save  harmless 
the  said  Aruna  W.  Hide,  as  Sheriff  as  aforesaid,  his  heirs,  execu- 
tors, and  administrators  from  all  costs  and  damage,  which  he,  tiie 
said  Sheriff  may  suffer ;  by  reason  of  any  default  or  neglect  of  the 
said  Rodolphus  R*  Childs,as  deputy  Sheriff^  as  aforesaid,  then  this 
obligation  to  be  void. 

The  defendants  pleaded,  generally  non  damnificatw. 

To  which  the  plaintiff  replied,  that  the  said  R.  R.  Childs,  did  not 
well  and  faithfully  execute  the  office  of  deputy  Sheriff,  agreeably  to 
the  condition  of  said  bond,  and,  for  breaches  therein,  the  plaintiff 
assigned  the  following.  That  the  said  R.R.  Childs,  as  deputy 
Sheriff,  as  aforesaid,  received  6f  the  said  Aruna  W,  Hide,  an  execu- 
tion in  favor  of  John  Doolittle  against  Penuel  Childs,  of  Brandon, 
in  said  county  of  Rutland,  on  the  20th  day  of  November,  1809, 
signed  by  Martin  Post,  clerk  of  Addison  County  Court,  which  exe- 
cution, the  said  R.  R.  Childs,  hath  never  accounted  for,  and  bath 
paid  only  the  sum  of  ^T  in  part  satisfaction  of  said  execution. 
And  that  the  said  Aruna  W.  Hide,  as  Sheriff  as  aforesaid,  hath  been 
suedfortheneglectofthesaidR.R,  Childs,  in  notretuming,  col- 
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lecting  and  paying  over  said  execution,  at  the  County  Court  holden    RuOand, 
at  Rutland,  in  and  for  the  county  of  Rutland,  on  the  third  Monday     %S\4^' 
of  November,  1810,  and  a  judgment  in  said  suit  had  against  him  v^^n^^^/ 
for  the  sum  of  j(40,99  cents  damages,  and  for  the  sum  of  $117  89       ^^'^^ 

vt. 

cents  costs  of  suit,  and  execution  was  taken  out  on  said  judgment,  Childs, 
and  a  Tion  f«^  return  thereon.  Amif  the  bail  of  the  said  ArunaW.  ^^f 
Hide  hath  been  sued  therefor,  and  a  judgment  at  the  November 
term  of  Rutland  County  Court,  1811,  recovered  against  said  bail, 
for  the  sum  of  $53,13  cents  damages,  and  for  the  sum  of  $15,92 
cents,  costs  of  the  suit.  Whereby  the  condition  of  said  bond  hath 
been  broken  and  forfeited,  and  this  he  is  ready  to  verify,  &c. 

To  this  replication,  there  was  in  the  Court  below,  a  general  de- 
murrer and  joinder;  and  the  Court  rendered  judgment  for  the 
plaintiff  below.  To  reverse  which  judgment,  the  defendant  below 
brought  this  writ  of  error,  and  assigned  the  general  error.  Pica — 
that  there  is  no  error. 

Newel  and  PagCy  for  the  plainliff  in  error.  The  ptaintifPs  repli- 
cation  in  this  case  is  clearly  bad.  Where  the  defendant,  pleads 
perfbmiaBce  of  the  condition  generally,  the  plaintiff  must  assign  a 
lM'eacli,aB  partkularly  as  in  a  declaration.  The  plaintiff  below, 
oaght,  ia  has  replication  to  have  set  forth  the  court,  in  which  the 
jadgment  was  rendered,  on  which  the  execution  was  issued,  which 
was  delivered  to  R«  R.  Childs,  to  collect ;  and  also,  to'  have  set 
forth  the  judgment.  Although  this  be  matter  of  inducement  only, 
yet  it  ought  to  have  beenset  forth,  to  induce  the  principal  feet.  In 
Tarner  v.  Eyers,  3  fios.  and  Pul.  p.  456,  it  is  laid  down,  that,  in  an 
action  for  an  escape,  any  matter  of  inducement,  which  must  be 
proved,  must  be  properly  set  forth,  1  Chit.  492.  The  counsel  also 
insisted  that  au  officer  is  not  liable,  for  not  paying  over  money  col- 
lected on  an  execution,  until  demand  made,  of  the  money,  and  it 
doea  not  appear  from  the  replication  that  the  money  was  ever  de- 
manded of  Childs,  the  deputy. 

lAsngdottj  for  the  defendant  in  error.  I  have  not  myself,  had  an 
opportunity  to  examine  autliorities  in  this  case,  and  certainly  those 
which  have  been  cited  by  the  plaiatifTs  counsel,  have  no  applica- 
tion to  the  case  before  the  Court  5  but  it  cannot  be  necessary  to  be 
particular  in  the  assignment  of  breaches  in  such  case,  it  can  be  of 
no  use  to  the  defendant.    Surely  it  cannot  be  necessary  to  set  forth 
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RuOand,    the  judgment,  on  which  the  execution  issued,  that  was  delivered  to 
^'mi7'  ChUds,  the  deputy. 


Hide  ^^^  opinion  of  the  Court  was  delivered  by 

v».  Chifman,  Ch.  J.    The  replication  in  this  case  is  not  drawn  with 

et'aL*  any  technical  accuracy,  either  as  to  the  matter  or  form  ;  still  if  we 
can  find  a  breach  sufficiently  alledged,  without  admitting  too  great  a 
latitude  of  intendment,  the  judgment  of  the  County  Court  ought  to 
be  supported  ;  but,  on  examination,  we  are  sorry  to  find  that  this  is 
impossible. 

Some  of  (he  exceptions,  however,  which  have  been  taken  by  the 
plaint!^  in  error,  are  not  well  founded.  It  was  not  necessary,  ia 
assigning  the  breach,  in  this  case,  to  set  fortli  that  a  demand  had 
been  made,  by  the  creditor  on  the  deputy  Sheriff,  to  pay  over  the 
money,  however  necessary  that  might  be  in  a  suit  in  favor  of  the 
creditor  against  the  officer.  It  was  also  unnecessary  to  set  out  the 
judgment,  on  which  the  execution  issued.  The  action  was  not  on 
the  judgment. — The  plaintiff  below,  was  not  privy  to  the  judgment) 
and  the  defendant  below  would  not  have  been  entitled  to  oyer. 
But  it  was  necessary  to  «et  forth  that  the  execution  was  issued  on  a 
judgment  of  some  court  :  in  this  case,  it  is  supposed  to  have  been  a 
judgment  of  Addison  County  Court,  this  is  intimated  by  the  manner 
in  which  the  execution  is  set  out.  It  should  also  have  been  aver- 
red, that  the  execution  was  delivered  to  the  Sheriff,  by  the  creditor 
to  collect,  otherwise  it  cannot  appear  that  the  Sheriff  had  any  offi- 
cial concern  with  it.  The  replication  should  also  have  set  forth, 
when  the  execution  was  returnable,  and,  in  strictness,  that  it  was  de* 
livered  to  the  defendant,  (or,  as  it  is  that  he  received  it)  to  serve, 
execute,  collect  and  return  according  to  law.  There  is  nothing  of 
all  thi^  in  the  replication.  It  is  not  averred,  that  the  deputy  neg- 
lected to  levy,  collect  or  return  the  execution.  But,  it  is,  in  some 
sort  averred,  that  the  deputy  did  not  pay  over  the  whole  amount  of 
the  execution,  by  an  averment,  that  '^  the  said  R.  R.  Childs,  hath 
never  accounted  for  said  execution,  and  hath  paid  only  ninety  seven 
dollars  in  part  satisfaction  thereof.''  It  ought  to  have  been,  directly 
averred,  that  the  deputy  neglected  to  serve,  collect  or  return  said 
execution  according  to  law  ;  or  that  he  had  levied  and  collected  the 
amount  of  said  execution,  and  had  neglected  to  pay  over  the  same ; 
that,  by  reason  of  such  neglect,  the  Sheriff  became  liable;  of  all 
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which  there  is  not  a  word  in  the  replication.     The  replication  t  Rutland^ 
ought  then  to  have  set  forth,  that,  in  consequence  of  such  neglect  of      isu. 
the  deputy,  the  creditor  commenced  an  action  against  the  Sheriff, 
at  a  court,  &g.     In  which  action  such  proceedings  were  had,  and        ^^ 
sufiered,that,  atsucha  termofsaid  Court,  judgment  was  rendered     ^'^^J]^< 
in  such  action  against  the  Sheriff  for  such  a  sum,  and  thence  to  de- 
duce, that  the  Sheriff  was  damnified.    Instead  of  which,  there  is 
introduced   into  the    replication,  the  following  hrief  statement. 
*^  And  tlie  said  Aruna  W.  Hide  as  aforesaid,  hath  been  sued  for  the 
neglect  of  the  said  R.  R.  Childs,  in  not  returning,  collecting  and 
paying  over  said  execution,  at  the  County  Court  holden  at  Rutland, 
within  and  for  the  county  of  Rutland,  on  the  third  Monday  of  No- 
vember, 1810,  and  a  judgment  in  said  suit  had  against  him,  for  the 
sum  of  ^40,99  cents  damages,  and  for  the  sum  of  $11,95,  cents 
costs  of  suit.    We  may,  indeed,  collect,  from  this  loose  sketch, 
that  the  suit  here  mentioned,  was  in  favor  of  the  creditor,  for  we 
cannot  suppose,  that  any  other  person  could  have  been  advised  to 
bring  an  action  for  that  cause,  but,  this  is  too  loose  in  a  plea.  What 
follows,  of  a  non  est  of  the  execution,  oa  that  judgment— of  a  suit 
and  judgment  against  the  Sheriff's  bail,  is  surplussage  at  least. 

On  the  whole  the  Court,  find  it  impossible  to  support  the  judg- 
ment of  the  County  Court,  it  must  therefore  be  reversed. 


JuoGE  OP  Probate  vs.  Pratt. 

James  Harrington,  and  Robert  Anderson^  Administrators, 

de  bonis  non,  of  Aaron  Read  deceased,  prosecutors. 

In  an  action  00  tin  admlDistration  bond,  given  by  Aaroii  Thrall,  administrator  of 
Aaron  Read ,  deceased,  bj  (be  administrators,  de  bonis  fum^  of  said  Aaron 
Read,  prosecutors,  it  was  adjudged  no  breach  ef  any  condition  of  such  bond, 
that,  by  a  reference,  made  under  an  order  of  the  judge  of  probate,  by  the  con« 
KDt  of  parties,  that  is  of  the  said  administrators,  dt  bonis  norif  of  Aaron  Read  ; 
and  of  the  administrators  of  the  said  Aaron  Thrall,  deceased,  a  certain  sum 
was  awarded  in  faror  of  th6  said  administrators,  de  bonis  nony  of  Aaron  Read, 
agaioft  the  administretor  of  said  Aaron  Thrall,  as  the  amount  of  the  estate  of 
the  said  Aaron  Read,  remaining  in  the  hands  of  the  said  Aaron  Thrall,  at  the 
time  of  his  decease,  and  that,  that  sum  had  not  been  paid. 

The  coddition  in  an  administrator's  bond  to  the  judge  of  probate,  that  the  admin- 
istrator shall  make,  or  cause  to  be  made,  a  true  and  just  account  of  bis  admin- 
istratioD,  is  not  broken  by  a  neglect  in  the  administrator  to  pay  the  debts  and 

mak*e  a  distribution  of  the  estate  of  the  deceased.  RutUmd^ 

February. 

ON  oyer  of  the  probate  bond,  on  which  this  action  was  brought,      I8U. 

30 
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BuOand.^  with  Uic  condition  thereto  annexed,  the  defendant  pleaded  perform- 
^^Isu^*  *  ^nce  of  the  conditions,  by  Aaron  Thrall  the  principal.  The  prose- 
V^v->^  cutors  replied,  assigning  two  breaches  of  the  condition  ^  the  de- 

^F 'b^'     fendant  rejoined,  and  to  the  rejoinder  there  was  a  demurrer  and 

w.        joinder. 
Pratt. 

Langdon  and  MMaryj  for  the  plaintiff. 
William  and  D.  Smithy  for  the  defendant. 

Tlie  opinion  of  the  Court  was  delivered  by 

Chihman,  Ch.  J.  This  is  an  action  on  a  bond,  executed  by 
Aaron  Thrall  and  Eliubeth  Read,  as  principal,  and  Ebenezer 
Pratt,  the  defendant,  as  surety,  to  Eltsha  Clarke,  judge  of  Probate 
for  the  district  of  Rutland,  and  his  successors  in  office,  on  granting 
'  letters  of  administration  to  the  said  Aaron  Thrall,  on  the  estate  of 
Aaron  Read,  then  late  of  Rutland,  deceased.  The  bond  bears  date 
the  first  day  of  September,  1796,  and  in  the  penal  sum  of  i£300, 
with  the  usual  condition  as  the  law  directs.  Elizabeth  Read,  soon 
after  the  administration  was  granted,  married  to  one  Whipple,  and 
removed  from  the  State, .  and  Aaron  Thrall  became  the  sole  admin- 
istrator of  the  estate.  Before  the  commencement  of  this  action, 
Aaron  Thrall  deceased,  and  '  were  appointed  administrators 
of  his  estate,  and  the  prosecutors  took  out  letters  of  administration 
de  bonis  rum  of  the  estate  of  Aaron  Read« 

The  defendants  have  prayed  oyer  of  the  bond,  and  condition,  which 
are  set  forth  on  the  record.  I  will  repeat  the  condition  at  large,  to 
give  a  more  distinct  view  of  the  points  to  be  decided. 

^<  That  if  the  above  bounden  Elizabeth  Read,  and  Aaron  Thrall, 
administrators  of  all  and  singular,  the  goods,  chattels,  and  estate  of 
Aaron  Read,  late  of  Rutland,  deceased,  do  make,  or  cause  to  be 
made  a  true  and  perfect  inventory  of  all  the  goods,  chatties,  credits 
and  estate  of  the  said  deceased,  which  have  or  shall  come  to  the 
hands,  possession,  or  knowledge  of  the  said  Elizabeth  Read  and 
Aaron  Thrall,  or  into  the  hands,  possession  or  knowledge  of  any 
person  or  persons,  for  them,  and,  the  same  so  made,  do  exhibit  into 
the  registry  of  said  court  of  probate,  for  said  district  of  Rutland,  at 
or  before  the  twentieth  day  of  October  next,  ensuing,  (1796)  and 
the  same  goods,  chattels,  credits  and  estate,  and  all  other  the  goods, 
chattels,  credits  and  estate  of  the  said  deceased,  at  the  time  of  his 
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decease,  which  shall,  at  any  time  after,  come  into  the  hands  of  the    Rutland, 
said  admifiistraters,  or  into  the  hands  or  possession  of  any  other  ^.^mi^.' 
person  or  persons,  for  them,  do  weH  and  truly  administer  according  v^^^v-^ 
to  law.     And  farther,  do  make  or  cause  to  be  made  a  true  and  just     ^"^Cf  •' 

_,.,,..  .  J  Probate 

accomit  of  the  said  admmistration,  at  or  before  the  first  day  of  Sep-        ««■ 

tember,  1797-    And  alt  the  rest  and  residue  of  said  goods  and  chat-        '^""' 

ties',  crecfits  and  estate  which  shall  be  found  remaining  upon  the  said 

administrator's  account,  the  same  being  first  examined  and  allowed 

by  the  said  court  of  Probate,  shall  deliver  and  pay  unto  such  person 

or  persons  respectively,  as  the  said  court  of  probate,  shall,  by  their 

decree  or  sentence,  according  lo  the  true  intent  and  meaning  of  the         ' 

hfcw,  appoint.^'    [The  remaining  part  of  the  condition  has  no  bear 

ing  on  the  points  to  be  decided,  in  this  case,  and  therefore  omitted.} 

The  defendant  having  pleaded  performance  of  tHe  condition,  the 

prosecutors,    in    their  replication,    have  assigned  the   following; 

breaches  of  the  condition. 

1.  ^^  That  the  said  AaroiT  Thrall,  administrator  of  the  said  Aa- 
ron Reed,  did  not  in  his  life  time,  make,  or  cause  to  be  made  a  true 
account  of  his  administration  of  the  goods,  chattels,  rights  and  cred- 
its of  the  said  Aaron  Read,  deceased,  to  the  said  Court  of  ProbatCi 
on  or  before  the  first  day  of  September,  1707,  according  to  tenor 
and  efiect  of  the  condition  of  said  bond,  although  often  thereto  re- 
quested and  demanded,  but  the  said  Aaron  Thrall,  in  his  lifetime^ 
and  his  heirs  and  administrators,  since  his  descease,  have  ever  refus- 
ed, and  stin  do  refuse  to  account,  either  to  the  judge  of  probate,  or 
to  the  prosecutors,as  administrators  as  aforesaid,  for  the  sum  of  5,380 
dollars  of  the  estate  of  die  said  Aaron  Read,  which  was  in  the 
hands  of  the  said  Aaron  Tlirall,  in  his  life  time,  and  came  into  the 
hands  of  his  administrators  after  his  decease. 

2,  **  That  the  sum  of  $3,359,61  cents,  had  been  by,  or  under  an 
order  of  reference,  made  by  the  judge  of  Probate,  with  the  consent 
of  parties,  awarded  to  the  prosecutors,  as  administrators  de  bonis 
non,  of  the  said  Aaron  Read,  deceased,  being  the  amount  of  the 
estate  of  the  said  Aaron  Read,  in  the  hands  of  the  said  Aaron 
Thrall,  at  the  time  of  his  decease  ;  and  ^signing  as  a  breach,  that 
neither  the  said  Aaron  Thrall  in  his  life  time,  or  his  administrators 
since  his  decease,  had  paid  over  the  same,  to  the  prosecutors,  ad- 
ministrators as  aforesaid,  nor  had  they,  or  either  of  thcm^  accounted 
with  the  judge  of  probate  for  the  same.'' 
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The  defendant  has  rejoined,  as  to  the  first  breach  assigned,  that 
the  said  Aaron  Thrall,  as  administrator  of  the  said  Aaron  Read,  did 
[n  his  lifetime,  make  a  true  and  just  account  of  his  said  administra^ 
tion  of  the  goods,  chattels,  credits  and  estate  of  the  said  Aaron  Read, 
to  the  said  Court  of  Probate,  before  the  said  first  day  of  September) 
1797;  to.wit,  on  the  24th  day  of  February,  1797)  which  account 
was  received  and  allowed  by  the  said  Court  of  Probate,  on  the  said 
24th  day  of  February,  1797j  as  appears  by  the  records  thereof, te. 
maining  in  the  said  Court  of  Probate.  The  answer  to  the  second 
breach  assigned  is  not  material. 

The  prosecutors  having  by  oyer,  spread  upon  the  record,  the  pro- 
ceedings and  record  of  the  court  of  Probate,  in  the  defendant's  re- 
joinder mentioned,  demurred  to  the  plea. 

After  stripping  the  case  of  the  mass  of  vorbage,  in  which  it  is  in- 
volved on  the  record,  the  whole  is  solved  by  an  answer  to  two  ques- 
tions. 

1 .  Have  the  prosecutors  assigned  any  breach  of  the  condition  of 
the  bond  ajQTecting  their  interest,  as  administrators  de  bonis  non  of 
Aaron  Read  ? 

2.  If  such  breach  be  assigned,  has  the  defendant  given  a  suffi- 
cient answer  to  it  ? 

The  first  breach  assigned,  is  that,  the  principal,  Aaron  Thrall  did 
not  make,  or  cauSe  to  be  made,  a  true  and  just  account  of  his  ad- 
ministration, on  or  before  the  said  first  day  of  September,  1797, 
according  to  the  tenor  and  effect  of  said  condition.  This  is,  in  sub- 
stance a  good  assignment  of  a  breach  of  one  of  the  conditions  of  the 
bond.  How  far  it  is  a  breach,  affecting  the  interest  of  the  prosecu- 
tors, the  Court  do  not  think  it  material  to  inquire ;  because  the  de- 
fendant in  his  rejoinder,  has  answered  it,  by  setting  forth  a  full  and 
complete  performance,  by  his  principal,  Aaron  Thrall :  and  the 
prosecutors  not  content  with  this,  have,  by  praying  oyer  of  the  Pro- 
bate records,  placed  on  this  record,  full  evidence,  of  such  perform- 
ance. 

It  has  been  urged,  indeed,  that  the  condition  enjoining  a  true  ac- 
count to  be  made  by  the  time  limited,  comprehends  the  whole  ad- 
ministration, even  to  tlie  final  distribution,  but  tliis  is  not  so.  The 
distribution  is  necessarily  subsequent  to  the  making  of  the  ac- 
count, which  must  first  be  done,  in  order  to  ascertain  the  fund  of 
which  distribution  is  to  be  made,  and  it  is  enforced  by  a  distinct 
condition  following  in  its  natural  order. 
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The  second  assignment  of  a  breach,  does  not  set  forth  a  breach    RtdUmd^ 
of  any  condition  to  be  found  in  the  bond — ^there  is  nothing  to  which     'ig??!^' 
the  supposed  breach  can  apply.     But  were  there  any  condition,  to  v^^v^ 
which  it  might  be  applied,  there  is  an  absurdity  in  the  manner  of   ^"^P*  ^' 

Probflite 

assigning  it.  It  is  assigned  as  a  breach  of  some  supposed  condi-  _^  vs. 
tion,  that  Aaron  Thrall  did  not,  in  his  life  time  pay,  and  that  his 
administrators  have  not  paid  a  certain  sum  awarded  since  his  death. 
It  supposes  that  a  duty  may  as  well  pass  from  an  administrator  to 
his  intestate,  as  from  the  intestate  to  his  administrator.  The  Court 
are  for  these  reasons  unanimously  of  opinion,*that  there  must  be 

Judgment  for  the  defendant. 


Pratt. 


Durr,  qui  tam  V8,  Wickwibi. 

Ad  act  of  the  legUIatare  directing  a  depo^ion  to  be  read  io  the  trial  of  a  cauRe, 
is  an  iotrrference  nith  the  Judiciary  department,  is  retrotpective  io  its  ope- 
ratioo,  a  legislative  leotence  rather  l ban  a  lair,  aod  void ;  being  against  the 
constitution  of  this  State,  and  the  constitution  of  the  United  States. 

A  deposition  taken  to  be  used  in  a  qui  tarn  action  it  admissible,  and  may  be  read  io 
evidence,  althouf^b,  in  the  caption  the  prosecutor  be  stated  as  the  sole  platnli£r, 
omitting  the  qui  tarn, 

THIS  was  an  action  of  debt  for  three  hundred  dollars,  brought  Benningitm 
on  the  eleventh  section  of  the  act  providing  for  the  support  of  the   ^^^gJ'J'^^' 
poor,  in  which  the  plaintiff,  who  sues,  as  well  in  his  own  behalf,  as 
in  behalf  of  the  town  of  Readsborough,  declares,  that  the  defendant 
did,on  the  15th  day  of  June,  1810,  transport  into  the  town  of  . 
Readsborough,  one  Jacob  Morse,  a  poor  person,  not  having  a  legal 
settlement  in  said  town,  with  an  intent  to  make  the  said  town  of 
Readsborough,  chargeable  with  the  maintenance  of  the  said  Jacob 
Morse. 

Wright  J  for  the  plaintiff,  on  trial,  offered  the  deposition  of  Jacob  ' 

Morse,  the  pauper.  In  the  caption  of  the  deposition,  the  cause  in 
^'hich  it  was  to  be  used,  was  entitled  an  action,  in  which  Joshua 
Dupy  is  plaintiff,  and  Reuben  Wickwire  is  defendant,  omitting  the 
qui  tarn,  Morse  the  pauper  had  died,  pending  the  action  ;  and  the 
deposition  having  been  rejected,  on  the  tcial  of  the  action  in  the 
County  Court,  the  plaintiff  had  procured  an  act  of  the  legislature, 
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BenrdngUm  directing  the  deposition  to  be  read  in  any  future  trial,  of  the  action, 
1814.      notwithstanding,  the  irregularity  in  tbe  caption. 

Dapy  ^^y^  for  the  defendant,  objected  to  the  admission  of  the  depesi- 

..  ^^ ,  tlon.  It  is  not  taken  to  be  used  in  this  cause ;  the  omission  of  ^ 
tarn  is  fatal.  Joshua  Dupy  qui  tarn  v.  Reuben  Wickwhre,  is  an  ac- 
tion totally  difTerent,  from  an  action,  Joshua  Dupj  v»  Reuben 
Wickwire. 

Wright y  for  the  i^aintiff  contended,  that  the  onissioB  of  qui  tarn 
did  not  vary  the  title  df  tbe  action.^  Soch  action  is  considered  as 
in  substance,  an  action  in  favor  of  the  prosecutor,  and  he  is  treated 
as  the  sole  plaidtifi*,  2  Hawdins,  379-  But,  as  the  Court  below,  had 
rejected  the  deposition,  tlie  plaintiff  had  procured  an  act  of  the  le- 
gislature to  be  passed,  directidg  the  deposition  to  be  read,  and  he 
produced  a  copy  of  the  act. 

By  the  Court.  If  the  phintifTbe  entitled  to  read  the  deposition 
in  this  case,  he  is  not  entitled  tq  read  it  by  virtue  of  the  act  of  the 
legislature.  The  act  is  most  clearly  unconstitutional  and  void.  It 
is  an  attempt  of  the  legislatare  to  make  a  judicial  decision  in  a  par- 
ticular case  ;  but  the  constitution  of  this  State,  prohibits  the  legisla- 
ture from  the  exercise  of  any  judicial  powers.  The  act  is  also  re- 
trospective in  its  operation,  is  rather  in  the  nature  of  a  legislative 
sentence,  order  or  decree,  than  of  a  law.  Besides,  if  the  deposition 
was  not  legally  taken  in  this  case,  it  is  a  mere  voluntary  affidavit. 
And,  the  person  making  such  a  voluntary  affidavit,  does  not  subject 
himself  to  the  pains  and  penalties  of  perjury,  for  any  false  swearing 
in  such  affidavit!  it  is  not  taken,  therefore,^  under  that  security  to 
which  the  person,  against  whom  it  is  to  be  read,  is  entitled  ;  nor, 
can  any  expos  facto  law  give  that  security.  Suppose  this  deposi- 
tion to  have  been  false,  in  some  material  fact,  and  that  Morse  were 
not  dead,  but  gone  to  some  parts  unknown,  and,  by  virtue  of  this 
act  his  deposition  read,  and  a  verdict  obtained  against  the  defend- 
ant, and  Morse  should  return  ;  could  he  be  convicted  of  perjury,  for 
swearing  falsely  in  giving  the  deposition  ?  Certainly  not.  Even  if 
'  the  legislature  should  have  specially  provided,  that  the  deponent, 
should  be  liable  to  all  the  pains  and  penalties  of  wilful  and  corrupt 
perjury,  for  false  swearing;  such  expos  facto  provision  would 
have  been  void,  as  being  against  the  con^tution  of  this  State,  the 
constitution  of  the  United  States,  and  even  against  th^  laws  of  na- 
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lure.    The  deposition^  dierefore  cannot  be  admitted  on  tbe  author-  Mennington 
ity  of  the  act  of  the  legislature.  *  1 8i7.^ 


Biity  the  Court  on  consideration  are  of  opinion  that  the  deposition 
is  legally  taken.  It  seems  to  have  been  settled  that  the  person  suing  ^"P^ 
in  such  case  may  bring  the  action  in  his  own  name  only.  In  £ng-  Wkkwire. 
land,  the  writ  may  be  brought  ^t  tamf  and  the  declaration  be  in 
the  name  of  tbe  person  prosecuting  only— and,  that  there  is  no  ne- 
cessity that  the  writ  or  declaration  should  express  the  qui  tarn.  The 
person  prosecuting  may  well  be  considered  as  the  sole  plaintiff. 
The  title  of  the  action  given  in  the  caption  of  the  deposition  is  suffi- 
ciently correct. 

Let  the  deposition  be  read. 


MsAn  Administrator  of  Lks  vs.  Mallet  and  Swift. 

If  a  collector  oflaod  tsz,  omit  to  lodge  in  tbe  town  clerks  oflSce,  or  other  proprr 
office, -an  account  of  bis  proceedings,  within  thirty  days  from  the  close  of  his 
▼eodue,  for  tbe  sale  of  lands,  his  sales  are  void,  aud  oo  title  is  acquiied  under 
•och  rendue. 

THIS  was  an  action  of  ejectment  for  a  farm  of  land  in  Manches-  Sinningfon 

February. 

ter.    On  trial  to  the  jury  upon  the  general  issue,  the  plaintiff  made      1814. 
oat  an  apparent  good  title  on  record,  and  proved  that  he  died, 
seised  of  the  prembes  demanded. 

The  defendants  then  set  up  a  title  in  one  of  the  defendants,  (the 
other  being  a  tenant)  by  virtue  of  a  vendue  sale  of  the  premises,  by 
Bull,  constable  of  the  town  of  Manchester,  and  collector  of  a  land 
tax  of  one  cent  on  the  acre,  granted  by  the  legislature  in  October, 

1797. 

The  act  granting  the  tax  was  read,  and  the  defendants  offered  in 
evidence,  a  copy  of  the  record  of  the  proceedings  of  the  collector  in 
the  vendue,  certified  by  the  town  Clerk  of  Manchester.  It  appear-* 
ed  by  the  copy  of  the  record,  that  the  proceedings  of  the  collector 
were  regular,  and  that  his  vendue  for  the  sale  of  lands,  was  closed. 
on  the  thirty  first  day  of  July,  1799  y  and  that  a  copy  of  his  pro- 
ceedings were  lodged  in  the  town  Clerk's  office,  on  the  fourth  day  of 
March;  1 800. 
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BamingUm  Sperryy  for  the  plaintiff,  objected  to  the  evidence.  It  appears  by 
*^1814?'^  the  copy  of  the  record  from  the  office  of  the  town  Clerk,  that  the 

\^->^^^/  collector  completed  his  sale  of  lands  on  the  thirty  first  day  of  July, 
Mead      1799,  and  that  he  did  not  lodge  in  the  office  of  the  town  Clerk, 

Mallet  and  a  copy  of  his  proceedings  until  the  fourth  day  of  March,  1800, 
more  than  six  months  after  the  close  of  bis  vendue.  By  an  act  of 
the  legislature  passed  the  5th  day  of  November,  1799,  entitled  aa 
act,  directing  collectors  of  land  taxes  in  their  office  and  duty,  it  is 
enacted,  ^^  that  every  collector  of  land  taxes  shall,  within  thirty 
days  after  completing  the  sale  of  any  township,  cause  his  proceed- 
ings te  be  recorded  in  the  proper  office,  for  the  recording  of  deeds.*' 
As  the  collector  has  failed  of  complying  with  this  plain  requisition 
of  the  statute,  his  sales  are  void.  The  principle,  so  well  settled, 
that  no  person  can  be  divested  of  his  property,  without  his  own 
consent,  by  the  mere  operation  of  law,  unless  the  law  be  strictly 
Ipursued,  b  obviously  applicable  to  this  case. 

hangdoUy  for  the  defendants,  contended  that  the  act,  requiring 
the*  collector  to  lodge  in  the  office  of  the  town  Clerk,  a  copy  of  his 
proceedings,  within  thirty  days,  after  completing  his  sales,  is  merely 
directory,  and  was  not  intended  to  affect  sales  which  had  been  regu- 
larly made. 

By  the  Court.  Whatever  might  be  considered  as  the  true 
construction  of  the  act,  were  it  re9  integraj  it  must  now  be  consider- 
ed, that,  if  a  collector  of  a  land  tax,  neglect  to  lodge  in  the  proper 
office,  an  account  of  his  proceedings,  within  thirty  days  from  the 
close  of  his  vendue,  agreeably  to  the  provisions  of  the  act,  his  sales 
are  void.  Such  has  been  the  uniform  construction  of  the  act,  ever' 
since  it  was  passed.  On  the  faith  of  this  construction,  numerous 
estates  in  land  have  been  bought  and  sold,  and  are  now  holden,  and, 
it  would  be  productive  of  great  injustice  now  to  disturb  it. 

Verdict  for  the  plaintiff. 
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Bennington 
ViCKBRY  V8  TaFT,  ?V?> 


IS  1 1. 


ir  A,  draw  logs  to  the  saw  mill  or  B,  to  be  sawed  on  shares,  and  B,  saw  them  and 
sell  the  whole  of  the  boards,  he  is  gailty  of  a  fort,  aod  ao  actiop  of  trover  will 
lie  ill  favor  of  A,  against  B,  for  his  share  of  the  boards. 

THIS  was  an  action  of  trover  for  a  quantity  of  boards.  On  trial 
Bt  the  last  term,  it  appeared  that  Vickery  had  drawn  a  quantity  of 
logs  to  Taft's  saw  mill,  which  Taft  agreed  to  saw  into  boards,  and 
either  receive  pay  for  sawing  them,  or  to  saw  them  for  the  custom- 
ary share — one  half  of  the  boards. — ^That  Taft  had  sawed  the  logs, 
and  sold  the  whole  of  the  boards,  and  received  the  pa>  for  them. 

The  defendant's  counsel,  insisted  that  the  action  of  trover  would 
not  lie  in  this  case ;  for  that,  Yickery  and  Taft  were  tenants  in 
common  of  the  boards — that  each  had  a  right  to  sell  the  whole,  and 
was  liable  only  to  account  with  the  other  for  his  share. 

The  Court  overruled  the  objection,  but,  at  the  instance  of  tbe  de- 
fendant's counsel,  reserved  the  question,  and  a  verdict  was  taken 
for  the  plaintifi*.  A  motion  for  a  non  suit  was  now  made  on  the 
case  reserved. 

Youmgy  for  the  defendant,  contended,  that  the  plaintiff  and  de- 
fendant were  tenants  in  common  of  the  boards,  when  sawed  ;  and 
one  tenant  in  eonmion  of  a  chattel  can  make  a  valid  sale,  which 
could  not  be  were  the  sale  a  tort.  If  such  sale  be  a  tort,  the  other 
tenant  in  comman,  may  maintain  an  action  of  trover  3  not  only 
against  the  seller,  but  against  the  purchaser,  which  is  not  the  case. 
Each  has  a  right  to  aell,  as  is  every  day's  practice  in  partnership 
concerns;  Bui.  N.  34,  and  in  the  case  of  joint  ownera  of  a  ship,  2 
Esp.  Dig.  586. 

LangdoHy  for  the  plaintiff,  insisted  that  the  plaintiff  and  defend- 
ant, were  not  joint  owners  of  the  boards.  If  Taft  was  to  be  paid 
for  sawing,  he  might  have  a  lien  on  the  boards  for  his  pay,  if  he 
was  to  have  one  half  for  sawing,  he  could  have  no  right  to  sell  the 
other  half.  If  one  tenant  in  common  of  a  chattel,  sell  or  destroy  it 
trover  lies,  Bui.  N.  34,  Trover  will  not  lie  against  the  purchaser, 
but  it  will  lie  against  the  seller,  for  the  property  of  the  other  part 
owner. 

The  opinion  of  the  Court  was  delivered  b v 

31  ^ 
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^enmngim  Chipman^  C.  J.  Whqre  goodfi  in  partnership  are  intended  for 
1814.  ^^'^'  in  which  consisu  the  profits  of  the  concern^  a  sale  by  one 
partner  iSy  not  only,  as  it  relates  to  the  purchaser,  but  as  it  relates 
to  the  partners  between  themselves,  the  joint  act  of  all  the  partners. 
To  consider  such  act  of  the  seller  of  partnership  property,  as  a  tort, 
would  be  to  embarrass,  if  not  defeat  the  very  intentioaof  the  part- 
nership— profit  by  sale.  The  other  partners  have  a  right  to  their 
share  of  the  price  only. 

Where  personal  property  is  kept  by  partners  for  profit  in  the  use 
only,  as  in  the  case  of  tools,  iqaplements  and  machinery,  in  carryiog 
on  a  Manufactory  in  partnership,  the  sale  of  such  tools,  implements, 
or  machinery,  by  one  partner,  may,  by  the  other  partners  be  treat- 
ed as  a  tort,  if  made  without  their  consent  or  approbation,  althoi^h 
the  sale  may  be  considered  as  good  to  the  purchaser  agajnst  alL 

The  present,  however  is  a  case  different  from  either  of  the  above 
cases.  In  this  case,  the  defendant  cannot  be  considered  as  a  part- 
ner, or,  in  any  sense,  a  joint  owner  of  the  property.  From  the  ev- 
idencevin  this  case,  it  appears  that  the  plaintifi*  h^iid  his  option,either 
to  pay  the  defendant  for  sawing  the  logs  into  boards,  or  permit  him 
to  take  one  half  the  boards — ^the  customary  share  for  sawing.  Af- 
ter the  s'^wing,  the  defendant  had,  at  most^  only  a  lien  on  the  boards 
for  the  price  of  sawing,  or  for  the  usual  share  of  the  boards.  It 
seems  that  the  plaintiff  had  not  made  his  option,  nor  had  he  been 
called  upon,  to  make  his  option,  whether  he  would  pay  for  sawing 
or  give  the  defendant  one  half  of  the  boards.  As  the  property  was 
divisible,  without  loss  or  injury,  the  defendant  might  have  made  a 
fair  division,  and  sold  his  half  of  the  boards  as  his  own.  Bat,  in- 
stead of  this,  he  sold  the  whole  of  the  boards  as  his  own ;  in  this  he 
was  guilty  of  a  tort,  and  the  action  of  trover  well  lies. 

In  assessing  damages,  the  jury  deducted  the  price  of  sawing  from 
the  value  of  the  boards.    This  is  the  justice  of  the  case. 

The  verdict  must  stand. 
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Btnningion 

PoTTEE  V8.  Stanley,  in  error.  \f7: 


To  as  aetion  oo  a  promisfory  note*  a  plea  in  bar,  that  the  note  iras  given  whhout 
cofisidcratioo  ia  iani£Bcient— as  it  amoaats  to  the  general  iiwue. 

HENRY  STANLEY  bronght  his  action  in  the  County  Court, 
against  Amos  Potter,  2d  on  a  promissory  note,  to  which  the  de« 
fendant  pat  in  the  following  plea  in  bar.  ^' And  now  the  said 
Amos  Potter,  2d  by  his  attornies,  Young  and  Robinson,  pleads 
and  says,  that  the  said  Henry  ought  no^  to  have  and  maintain  hi^ 
said  action  thereof  against  him  the  said  Amos,  because  he  says  there 
was  no  consideration  had  and  received  of  the  said  Henry,  by  the 
said  Amos,  for  which  the  said  note,  declared  upon  by  the  said  Hen- 
ry,  was  given ;  but  that  the  money  received  for  which  said  note  was 
given,  was  received  of  Mrs.  Potter,  wife  of  Amos  Potter,  and  is  the 
property  of  the  said  Amos  Potter,  and  thb  he  is  ready  to  verify,  &e. 
To  which  plea  the  plaintiff  below  demurred.  And  the  County 
Court  rendered  judgment  for  the  plaintiff  on  the  insufficiency  of  the 
plea  in  bar.  To  reverse  that  judgment,  Amos  Potter,  2d  the  da- 
ftndaxkX  below,  brought  this  writ  of  error.  Several  errors  were  as- 
signed, bat  the  only  question  made  upon  the  argument,  was  on  the 
sufficiency  of  the  plea. 

Young  and  Robinaony  for  the  plaintiff  in  error. 

WHgJUy  for  the  defendant. 

The  opinion  of  the  Court  was  delivered  by 

Cripiian,  Ch.  J.  The  plea  in  bar  in  this  case,  if  it  amount  to 
any  thing,  amounts  to  the  general  issue.  The  consideration  is,  if  I 
may  use  the  expression,  of  the  very  essence  of  a  promise.  It  is  true 
that  a  general  averment  in  a  note  and  declaration,  is,  prima  Jacte^ 
safficient  for  the  plaintiff,  and  puts  the  defendant,  to  prove  that  the 
note  was  obtained  by  fraud,  imposition,  or  on  an  illegal  considera- 
tion, or  on  a  consideration  which  has  failed.  If  the  defendant  can 
shew  this,  the  law  says  that  he  did  not  assume  and  promise.  It 
goes  to  the  original  cause  and  ground  of  the  action.  But,  to  permit 
the  defendant,  in  the  case  of  a  promissory  note^by  a  mere  averment 
of  a  want  of  consideration,  to  put  the  plaintiff  upon  the  proof  of  a 
special  consideration,  when  a  general  consideration  is  acknowledg- 
ed in  the  execution  of  tlic  contract,  would  be  to  unsettle  both  prin« 
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Benntngun  ciples  and  practice ;  it  would  be  to  reduce  these  iustruments,  back 
to  parol  contracts,  and  would  in  many  instances,  particularly,  in  the 
hands  of  an  indorsee  render  them  equally,  if  not  more  inconvenient 
than  parol  agreements. 

It  is  true  that  some  matters,  which  may  be  given  in  evidence  un- 
der the  general  issue  in  assumpsit,  may  also  be  pleaded  in  bar,  as 
payment,  accord  and  satisfaction,  and  a  release  $  because  the  plea 
*n  such  case  allows  the  cause  of  action  once  to  have  subsisted ;  but, 
nothing  can,  in  assumpsit,  be  pleaded  in  bar,  which  goes  to  deny  the 
original  cause  of  action. 

It  seems  here,  indeed,  that  the  pleader  intended  to  go  further^ 
than  a  naked  averment  of  a  want  of  consideration,  and  to  set  forth 
some  facts  from  which  to  infer  a  want  of  consideration.     But  what- 
ever his  intention  might  have  been,  he  has  been  so  loose  and  vague 
in  his  expressions,  as  not  to  be  fairly  intelligiable.     He  says  the 
money  received,  for  which  the  note  was  given,  was  received  of  Mrs. 
Potter,  wife  of  Amos  Potter,  and  was  the  property  of  Amos  Potter. 
Is  the  Amos  Potter  mentioned  in  this  part  of  the  plea,  the  same 
Amos  Potter,  who  was  impleaded  by  the  name  of  Amos  Potter,  2d  ? 
for  this  addition  to  which  he  has  answered,  supposes  another  Amos 
Potter,  of  the  same  name  without  the  addition.    This  is  too  vague 
and  uncertain.    And  the  Court  consider  the  plea  as  insufficient  in 
every  point  of  view  and  therefore 

Affirm  the  judgment  of  the  County  Court* 


Read  vs,  Youno,  in  error. 

Specialiies  are  not  negotiable,  and  do  action  can  he  maiotaiDed  on  nn  lastTument 
under  sevl,  in  the  name  of  the  assignee, 

^"jutjf' ""  SAMUEL  B.  YOUNG,  the  defendant  in  error,  brought  an  action 
1814.  of  covenant  against  David  Read,  the  plaintiff  in  error,  before  the 
County  Court  for  the  County  of  Bennington,  in  which  he  declared 
against  the  said  Read,  *^  That  on  the  first  day  of  June,  1811,  the 
said  David  Read,  did,  by  his  deed,  of  that  date,  signed  with  his 
hand  and  sealed  with  his  seal,  covenant  to  pay  to  T.  Everet,  or 
bearer,  429,79  six  months  after  date,"  making  a  profer^  of  the  in- 
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strumeot,  and  setting  forth  an  endorsement  by  T.  Everet,  directing  Btnmngtm 

the  contents  to  be  paid  to  Samuel  B.  Young,  the  plaintiff  below  •  f^ll' 

from  these  facts  raises  a  liability  and  prorate  by  David  Read,  to  ^^^v^^ 

pay  to  the  said  Samuel  B.  Young,  avers  thatlpsatd  David  Read  ^^^ 

had  never  paid,  and  concludes,  ^^  and  so  the  saidDavid  Read,  his  Young 
covenant  aforesaid  hath  not  kept,  but  hath  broken  the  same/'  The 
deed,  on  oyer,  was  set  forth  in  the  words  and  figures  following  : — 

Bennington,  June  1, 1811.  Six  months  after  date  I  promise  to 
pay  to  Thomas  Everet  or  bearer,  four  hundred  twenty  nine  dollars^ 
value  received.  DAVID  READ,  (l.s.) 

On  the  back  of  which  was  the  following  endorsement. 

Bennington,  June  1,1811.  Value  received,  pay  the  contents  to 
Samuel  B.  Young,  or  bearer.  THOMAS  EVERET. 

To  which  declaration,  David  Read,  the  defendant,  below,  put  In 
a  general  demurrer ;  and  the  Court  below,  rendered  judgment  for 
the  plaintiff.  To  reverse  which  judgment  Read,  the  defendant  be- 
low, brought  this  writ  of  error,  and  assigned  the  general  error ;  to 
which  the  defendant  in  error  pleaded,  in  nuUo  est  erratum, 

Wright^  for  the  plaintiff  in  error.  The  original  action  in  this 
case  was  an  attempt  to  render  specialties  negotiable,  like  promisso- 
ry notes,  and  bills  of  exchange.  But  no  instrument  under  seal  is 
n^otiable,  either  at  common  law,  or  by  statute,  so  as  to  enable  the 
indorsee  to  maintain  an  action  upon  it,  in  his  own  name.  For  this 
reason  the  judgment  Is  erroneous  and  ought  to  be  reversed. 

But,  in  this  case,  covenant  and  assumpnt  are  joined  in  the  same 
declaration.  It  must  be  unnecessary  to  advert  to  authorities  to 
prove  that^  a  count  in  covenant,  and  a  count  in  OBswa^^  cannot 
be  joined  in  the  same  declaration :  it  is  to  be  presumed,  that  the 
attorney  who  drew  this  declaration,  was  aware  of  this  principle  of 
law,  and  that  It  is  as  old  as  the  law  itself,  but  considered  that  the 
system  of  law  would  be  vastly  improved  by  setting  it  aside.  But, 
his  fertile  genius  did  not  suffer  him  to  stop  here,  he  has  attempted  a 
still  further  improvement,  by  joining  covenant  and  assumpait  in  the 
samecoont. 

JToungy  for  himself,    There  can  be  no  good  reason  why  an  in. 
dorsee  of  a  specialty,  or  instrument  under  seal,  may  not  maintain  an 
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Sentdn^ton  action^  in  his  own  name,  on  such  instniroent,  as  well  as  the  indorsee 
1814.  o^-A  promissory  note  or  bill  of  exchange.  The  liability  is  raised  on 
the  endorsement,  anj^he  cuaumpni  alledged  to  pay  to  the  plaintiff 
below,  as  the  indorj^^pr  bearar,  in  order  to  lay  a  foundation  for  a 
Yotiog.  breach. of  the  co^j^ant.  David  Read  had  covenanted  to  pay  to 
Thomas  Everet  or  bearer,  and  his  refusal  to  pay  to  the  endorsee  or 
bearer,  is  clearly  a  breach  of  the  covenant. 

By  the  Court.  It  is  believed,  that  this  is  the  first  attempt  ever 
made  by  any  one,  to  support  an  action  on  a  speciality  in  the  name 
of  the^assignee  of  such  specialty.  To  allow  this,  woilld  be  to  ex* 
punge  from  the  law,  the  maxim,  that  a  chose  in  action  is  iK)t  trans- 
ferable. Whether  there  is  the  same  reason  for  rendering  instru- 
ments under  seal  negotiable,  as  there  is  for  rendering  promissory 
notes  and  bills  of  exchange  negotiable,  is  a  question  for  the  legisla- 
ture to  decide,  not  for  courts  of  law.  Certain  bona  fide  assignments 
of  specialties,  and  on  certain  considerations,  will,  indeed,  afford  the 
assignee  a  remedy  in  a  Court  of  Equity,  and,  in  some  cases,  will  be 
protected  in  a  Court  of  law  5  but  an  assignment,  in  such  case,  will 
not  vest  in  the  assignee,  a  right  of  maintaining  an  action  in  his  own 
name  on  the  specialty  assigned. 

The  attorney  who  drew  the  declaration  in  this  sase,  must  have 
felt  how  impossible  it  was  to  state  his  case,  in  consistency  with  the 
settled  rules  and  maxims  of  law.  He  found  it  impossible  to  avoid 
a  heterogenous  mixture  of  covenant  and  oMtoji^t—- of  ^)ecialty 
and  simple  contract.  For  the  original  contract,  in  this  case  is  a 
speciality,  while  the  assignment,  or  rather  endorsement  b  wlthoat 
seal,  a  mere  simple  contract. 

To  sustain  d^is  action  would  be  to  remove  the  ancienl  tend 
marks  of  the  law  in  pleadings,  and  remove  the  ancient  and  long  es- 
tablished boundaries  of  actions.  The  judgment  of  the  Court  below 
must,  therefore,  be  reversed. 
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BenmngUm 

BtNHAU  VS.  Saoe  and  others,  in  error,  ^^^y- 

'  1814- 

In  every  caie  comiug  witbia  tbe  seventy  fifth  section  of  the  jadiclary  act,  where 
the  fum,  for  which  judgment  ought  to  be  reodered|  is  uncertain,  either  party 
baa  a  right  to  have  the  damagei  asiesBed  by  a  jnry ;  and  if  a  motion 
ht  made  hy  either  party  to  have  the  damages  so  astened,  by  a  jury,  and 
the  application  be 'refused,  and  the  motion  dismissed  by  the  Court,  it  is 
prror,  and  the  judgment  rendered  in  the  case,  will  be  reversed, 

MOSES  BEN  HAM,  on  the  twenty  second  day  of  March,  1811, 
recovered  judgment,  before  a  justice  of  the  peace  for  the  County  of 
Bennington,  against  Moses  Sage,  for  the  sum  of  j(45,51  cents,  dam- 
ages, and  for  the  sum  of  $],60  cents,  costs  of  suit.  Moses  Sage 
moved  for,  and  was  admitted  to  an  appeal  from  that  judgment,  to 
the  County  Court,  then  next  to  be  holden  for  said  Coimty  in  De- 
cember, 1811  I  and  thereupon  Moses  Sage,  J.  Sage  and  Moses 
Sage,  jun.  entered  mto  a  recognizance  to  Moses  Benham,  the  plain- 
tiff, in  the  penal  sum  of  j^70,  conditioned  that  Moses  Sage  should 
prosecute  his  said  appeal  to  effect,  and  answer  and  pay  all  interven- 
ing damages  and  costs  in  case  of  failure.  Moses  Sage  entered  his 
appeal  in  said  County  Court,  and  such  proceedings  were  had  there- 
in, that,  at  the  term  of  said  Court,  holden  in  June,  1811,  said  Ben- 
ham  recovered  judgment  against  the  said  Moses  Sage,  for  the  sum  of 
jj^49,51  cents  damages,  and  for  the  sum  ofj^6,6l  cents,  costs  of 
suit.  Benham  prayed  out  a  writ  of  execution  on  the  judgment,  and 
Moses  Sage  was,  by  virtue  thereof,  committed  to  prison.  And 
Benham  brought  an  action  on  said  recognizance,  at  the  term  of  said 
County  Court,  holden  in  December,  1811,  against  the  said  Moses 
Sage,  J.  Sage  and  Moses  Sage,  jun.  And,  in  his  declaration  se^ 
fortk  the  recognizance  and  the  condition ;  and  assigned,  among 
other  things,  as  a  breach  of  the  condition,  that  the  said  Moses  Sage 
had  not  prosecuted  his  said  appeal  to  effect,  nor  paid  the  damages 
and  costs  in  that  behalf,  &c.  Judgment  having  been  rendered  in  the 
action  against  the  defendants,  by  default,  the  plaintiflPs  counsel  filed 
in  Court  the  following  motion,  which  was  entered  on  the  record. 
*'  In  this  cause,  brought  before  this  honorable  Court  to  recover  the 
forfeiture  of  the  condition,  annexed  totlie  said  bond  of  recogni- 
zance, set  forth  in  the  plaintiff's  declaration,  the  forfeiture,  breach 
and  non-performance,  having  been  made  to  appear  to  this  Court, 
by  the  default  of  the  defendant,  and  the  sum  being  uncertain  for 
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£tnning(<m  which  judgment  ought  to  be  rendered,  the  plaintiff  requests  that  the 
M  u.      same  may  be  assessed  by  a  jury,  agreeably  to  the  statute  in  snch 
case  made  and  provided. 

The  Court  refused  to  grant  the  request,  which  is  thus  entered  on . 
the  record.  "  Which  motion  the  Court  overruled  and  dismissed.'* 
Then  follows  a  motion  made  by  the  defendants,  that  the  Court 
would  assess  the  sum  which  ought  to  be  recovered,  ^  and  thereup- 
on the  Court  do  adjudge,  that  the  plaintiff  recover  of  the  defend- 
ants one  cent  damages  and  his  costs,  taxed  at  — — 

To  reverse  this  judgment,  Benham  the  plaintiff  brought  a  writ  of 
error,  assigning,  for  error,  the  refusal  of  the  County  Cpurt,  to  direct 
the  damages  to  be  assessed  by  a  jury.  To  which  the  defendants 
pleaded,  in  nuUo  eat  erratum. 

Wrighty  for  tlie  plaintiff  in  error.  The  action  in  the  Court  below 
was  brought  on  a  recognizance,  with  a  condition,  which  is  set  forth 
at  large  in  the  declaration.  The  breach  of  which  condition,  ap- 
peared, or  rather,  was  conceded  by  the  default  of  the  defendant ; 
and  the  sum  for  which  judgment  ought  to  be  rendered,  was  uncer- 
tain. And  the  plaintiff  and  the  defendant,  had  each  a  right  by  the 
seventy  fifth  section  of  the  judiciary  act,  to  require  the  damages  to 
be  assessed  by  a  jury.  The  words  are  express,  "Where  the  sum 
for  which  judgment  should^be  rendered  is  uncertain,  the  same  shall, 
at  the  request  of  either  party,  be  assessed  by  a  jury."  The  plain- 
tiff, therefore,  had  in  this  case  a  right  to  an  assessment  of  damages 
by  a  jury ;  and  his  motion  for  such  an  assessment,  and  the  refusal 
of  the  Court^  appearing  on  the  record,  it  is  error. 

Fay,  for  the  defendant.  The  sum,  which  the  plaintiff  ought  to 
have  recovered  in  this  case,  was  not  uncertain  ^  he  was,  at  law,  en- 
titled to  recover  the  penal  sum  of  the  recognizance.  When  the  de- 
fendants applied  to  the  Court  for  an  assessment,  then,  and  not  till 
then,  the  sum  became  uncertain.  The  plaintiff  was,  thereforei  pre* 
mature,  and  his  motion  was  rightfully  and  properly  dismissed. 

The  opinion  of  the  Court  was  delivered  by 

C'hipman,  Ch.  J.  The  seventy  fifth  section  of  the  judiciary  act, 
is  in  these  words,, "  That  in  all  cases,  brought  before  either  of  the 
County  Courts,  or  the  Supreme  Court  of  judicature,  to  recover 
the  forfeiture  annexed  to  any  articles  of  agreement,  covenant,  bond 


etal. 


OF  THE  STATE  OF  VERMONT.  249 

of  ffecognizance;  with  a  condition  thereto  annexed^  contract,  charter  BmHintfn 
party,  or  other  specialty,  where  the  forfeidire  or  non  performance,  isu] 
is  found  by  the  verdict  of  a  jury,  or  by  the  default  or  confession  of  ^^^v^ 
the  defendant,  or  upon  demurrer,  the  Courts  respectively,  before  ^°^^ 
whom  such  action  is  pending,  are  hereby  authorized  and  empower-  Sage, 
ed,  to  moderate  the  rigor  of  the  law,  and  render  judgment  there- 
in, for  the  phintiff  to  recover  so  much  as  is  due,  according  to 
equity  and  good  conscience,  and  award  execution  accordingly. 
And  when  the  sum,  for  which  judgment  ought  to  be  rendered,  is 
uncertain,  the  same  shall,  on  the  request  of  either  party,  be  assessed 
by  a  jury.^'  In  all  cases,  commg  within  the  equitable  provisions 
of  this  section,  the  plamtiff  has  a  right,  as  well  as  the  defendant,  to 
apply  to  the  Court,  for  the  ascertainment  of  the  sum  for  which  judg- 
ment ought  to  be  rendered.  The  plaintiff  is  under  no  necessity,  if 
the  defendant  neglect  to  apply  to  the  Court,  to  take  judgment  for 
the  whole  penalty,  and  thereby,  at  least  in  some  cases,  expose  him* 
self  to  a  suit  in  chancery,  by  the  defendant,  for  relief.  The  plain- 
tiff may,  indeed  remit,  where  the  sum  which  he  ought  to  recover  b 
certain,  or  capable  of  being  reduced  to  a  certainty  by  computation, 
as  in  the  case  of  principal  and  interest :  in  this  case,  the  sum  which 
the  plaintiff  ought  to  recover  is  uncertain.  But,  it  is  said  that  the 
plaintiff  was  premature,  in  his  motion  ^  that,  until  the  defendant  had 
moved  to  chancer  the  recognizance,  the  plaintiff  was  entitled  to  a 
sum  certain,  the  whole  amount  of  the  penal  sum;  that  the  uncer- 
tainty, as  to  the  sum  to  be  recovered,  arose  from  the  motion  of  the 
defendant :  but  this  argument,  is  wholly  gHiundless.  The  uncer- 
tainty referred  to  by  the  statute,  is  not  an  uncertainty,  as  to  the  sum, 
which  the  plaintiff  is  entitled  to  recover,'according  to  the  strict  rules 
ofthe  common  law,  but  an  uncertahity,  as  to  the  sum,  which  he 
ought  to  recover,  in  equity  and  good  conscience.  And  it  is  because 
the  uncertainty  already  exists,  which,  in  thb  case,  appears  from  the 
nature  ofthe  condition,  asset  forth  in  the  declaration,  that  either 
party  has  a  right,  from  the  statute,  to  apply  to  the  equitable  audior- 
ity  of  the  Court.  Indeed,  I  am  of  opinion,  that,  in  a  case  like  the 
present,  where  the  eqiuty  ofthe  case  is  apparent  on  the  face  ofthe 
record,  the  Court  ought  not,  should  the  defendant,  never  come  into 
Court,  to  permit  the  plaintiff  to  take  judgment  for  the  whole  penal- 
ty, as  a  matter  of  course,  any  more  than  to  permit  the  plaintiff,  in  an 
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Bmmtigim  action  of  atmtmptky  for  goods  sold  and  deii  vered^  to  take  judgment 
18*14.  fof  ^^^  ^11  amouot  of  the  ad  drnfmuauy  or  for  tiie  sum  whick  the 
plaintiff  averfed  the  goods  to  be  wortlt.  The  Coiiit,  in  every  such 
case,  ought  to  cooipei  the  plaintiff  to  take  judgment,  for  that  sum 
only,  which,  shall  by  an  as^enment  appear  to  be  due.  It  f<rflowB 
that  the  plaintiff's  motion  in  this  case,  made  in  the  County  Court 
to  have  the  damages  assessed,  or  rather  the  sum  due  in  equity  as- 
certained by  a  jury,  was  legal  and  proper,  and  that  the  dismission 
of  that  motion  renders  the  judgment  erroneous,  for  which  it  must  be 
reversed. 


Pond  qui  tarn  vs.  Sage, 

Ad  inbnhitaot  of  a  town  is  a  competent  wituesb  in  a  suit,  broaglil  (o  recover  a 
penalty,  although  part  of  the  peoalty,  if  recovered  be  payable  to  the  treat- 

ury  or  Mich  towo— clearly,  i/iucb  iuhabitaat  is  aot  liable  to  pay  tateato 

such  towu. 

Bennington      THIS  was  an  action  brought  on  the  statute,  against  Sage,  for 
,  J,^;      transporting  a  pauper  into  the  town  of  Readsborougb,  with  an  in- 
tent to  make  the  town  of  Readsborougb  chargeable  with  the  main- 
tenance of  the  pauper,  to  recover  the  penalty  given  by  statute,  one 
half  for  the  prosecutor,  and  the  other  half  for  the  town  of  Readsbo- 
rougb. ^ 
'    On  trial  to  the  jury,  at  the  last  term,  Joseph  Hartwell,  an  inhabi- 
tant of  Readsbofough,  was  prodoced  as  awitfie^  on  the  part  of  the 
plaintiff.    The  counsel  for  the  defendant,  objected  to  the  admission 
of  the  witness,  on  the  ground,  that  the  town  of  Readsborougb  was 
entitled  to  a  moiety  of  the  penalty,  if  recovered;  and  that  Joseph 
Hartwell,  being  an  inhabitant  of  Readsborougb,  was  interested  in 
the  event  of  the  suit,  and  therefore  an  incompetent  witness.    The 
objection  was  overruled  by  the  Court,  and  the  plaintiff  obtained  a 
verdict,  Hartwell  being  a  principal  witness  on  his  part*    A  moticw 
was  made  by  the  counsel  for  the  defendant,  for  a  new  trial,  on  the 
ground  that  Hartwell  was  an  incompetent  witness,  and  illegally  ad- 
mitted. 

The  motion  was  continued  to  this  term,  and  came  on  to  be  heard 
on  the  statement  of  judge  Fay,  one  of  the  judges,  who  tried  the 


OF  THE  STATE  OF  VERMONT,         251 

cause.    He  stated  the  case  as  above,  and  added,  that,  altbcMigh  Btiaiingkm 
Hartwell  was  an  inhabitant  of  Readsborough,  yet  he  was  sot  liable.     iai4. 
to  be  rated,  or  to  pay  taxes  to  said  town, 

Ymmg  and  Pay^  in  support  of  the  motion,  contended  that  Hart* 
well,  being  an  inhabitant  of  Readsborough,  was  an  incompetent 
witness  in  the  case,  whether  liable  to  pay  taxes  in  the  town  or  not ; 
thai  the  action,  being  brought,  as  wdl  in  behalf  of  the  town,  as  in 
behalf  of  Pond,  the  prosecutor,  the  town,  and  consequently,  all  the 
inhabitantsof  the  town,  are  in  l^ct  plaintiff's — parties  to  the  suit, 
and  no  party  to  a  suit  can  be  admitted  as  a  witness. 

Langdon  and  Skitmer^  for  the  plaiotiff.  A  town  being  a  public 
corporation,  the  inhabitants,  members  of  the  corporation,  are  com- 
petent witnesses,  in  any  matter  relating  to  the  town  in  its  public  ca- 
pacity. Swift's  Evidence,  506.  But  it  is  unnecessary  to  decide 
that  question  in  this  case,  for  it  has  always  been  holden  at  common 
law,  that  parishioners,  not  liable  to  be  taxed  for  the  support  of  the 
poor,  were  competent  wiinesses  in  pauper  causes,  for  or  against  the 
parish,  of  which  they  were  inhabitants. — Gilbert's  Evidence^  24^. 
And  in  the  present  case^it  appears,  that  Hartwell,  the  witness,  was 
not  liable  to  be  taxed  in  the  town  of  Readsborough. 

The  opinion  of  the  Court  wa^  delivered  by 

Chipman,  Ch.  J.  It  is  a  point  clearly  settled,  that  members  of 
a  private  corporation  cannot  be  witnesses,  in  questions  relating  to 
the  rights  of  such  corporation  ;  but,  as  it  relates  to  public  corpora- 
tions, the  question  seems  not  to  be  so  well  settled.  In  England, 
those  corporations,  which  may  be  called  public  corporations,  such 
as  cities,  boroughs  &c«  have,  for  the  most  part,  some  distinct, 
rights,  which,  as  to  such  corporations,  are  in  the  nature  of  private 
rights*  In  the  exercise  of  such  rights,  they  are  to  be  considered,  as 
private  corporations.  But  these  corporations  have  powers,  which 
are  in  fact  a  portion  of  the  public  government  of  the  kingdom,  which 
they  exercise  with  local,  and  other  limitations.  They  have  also 
certain  powers  of  self  government ;  such  as  the  power  of  making 
by  ksrs  for  the  government  of  their  own  members,  and  of  carrying 
them  into  effect,  by  penalties,  and  by  prosecutions  in  the  Courts  of 
the  corporation.  In  this  respect,  their  situation  is  different  from 
that  of  a  private  corporation.  In  prosecutions  under  such  by 
laws  to  recover  a  penalty  to  the  use  of  such  corporations,  there  is  n©^ 
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i7eiiii«f^lf<en  more  reason  why  the  memhers  of  such  corporatioo,  should^  on  «c- 
1814.      count  of  their  interest,  be  considered  as  incompetent  witnesses,  than 
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there  is,  that  the  citizens  of  this  state,  in  a  prosecution  to  recover  a 
penalty,  to  the  use  of  the  State,  should  be  considered  as  inc«mpe- 
Sagc.  tent  witness^,  on  account  of  their  interest.  In  such  cases,  the  dif- 
ficulty seems  to  anse  for  want  of  a  clear  distinction  between  public 
and  private  interests ;  they  are  often  so  blended,  that  it  is  difficult 
to  mark  the  precise  line  which  divides  them. 

In  this  State,  towns  are  not  only  public  corporations,  but  are,  in 
a  good  degree,  constituent  parts  of  the  great  body  politic ;  and  are 
entrusted,  each  within  its  own  limits,  with  many  functions  of  the 
public  government.  Taken  in  this  view,  I  should  be  strongly  in- 
clined to  admit  the  members  of  town  corporations  as  witnesses, 
agreeably  to  die  rule  laid  down  by  Swift.  But,  in  the  present  case, 
it  is  not  necessary  to  decide  this  question ;  for  as  Hartwell,  the 
witness,  although  an  inhabitant  of  Readsborough,  was  not  liable  to 
pay  taxes  to  the  town,  the  Court  are  unanimously  of  opinion,  that, 
by  the  settled  rules  of  the  common  law,  he  was  a  competent  wit- 
ness, there  must  therefore  be 

Judgment  on  the  Verdict. 

See  the  followtog  act,  passed  t1i«  second  day  of  November,  1816,  by  which  it 
18  enacted,  '*  That,  hereafter,  when  any  cause  shall  be  peoding  before  any 
Court  10  this  State,  wherein  a  co  nty,  town,  city,  borough,  parish  or  school 
district,  is  a  party,  or  interested,  the  inhabitants  of  saeh  county,  town,  city, 
borough  or  shoo]  district,  (who  are  not  otherwise  disqualified,)  shall  be  admit- 
ted as  cofipeteot  witoiieei,  in  such  case,  any  law  or  usage  to  the  contrary  not- 
withstanding.** 


Pool  vs.  Pratt. 

A  promise  of  Marriage,  made  by  an  infant  is  void. 

Bstimngton      THIS  was  an  action  of  asiumpnt  on  a  promise  of  marriage.-— 
1814.      '^^^  declaration  was  in  common  torm,  alledging  that  the  promise 
was  made  on  the  first  day  of  December,  1811. 

The  defendant  pleaded  in  bar,  that  the  said  Rachael  Pool  ought 
not  to  have  or  maintain  her  said  action  thereof  against  the  said  £• 
B*  Pratt,  for  that  he  the  said  E.  B.  Pratt,  at  the  time  of  making  the 


Vf. 

Pratt. 
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said  mipposed  promise  and  undertaking,  in  the  plaintiff's  declara-  Bctmii^iMi 
tion  alledged,  was  an  in&nt  within  the  age  of  twenty  one  yean,  to      igiil 
wit,  of  the  age  of  twenty  years.  v^^v^/ 

To  this  plea  there  was  a  demurrer  and  joinder.  P^i 

Taungf  for  the  plaintiff. 

Wright  and  Fay,  for  the  defendant. 

Chipman,  Ch.  J.  delivered  the  opinion  of  the  Court.  It  is  an 
ancient  doctiine,  as  old  as  the  common  law,  that  an  infiint  shall  not, 
in  general  be  bound  by  his  contract ;  he  is  under  an  incapacity  to 
bind  himself  by  his  contract — ^that  executory  contracts  by  an  infont 
are  void.  Some  contracts  made  by  an  infant,  however,  are  not 
void,  but  voidable  only,  which  he  may  affirm^  or  disaffirm  at  full 

age. 

This  incapacity  of  an  infant  is  his  privilege,  and  is  intended  for 
his  advantage,  to  protect  him  fh>m  those  impositions,  to  which, 
from  his  inexperience,  he  is  perpetually  liable.  This  priviledge  does 
not  extend  to  an  adult  contracting  with  an  infant  \  an  adult,  con- 
tracting  with  an  infant,  may  be  bound,  although  the  infant  be  not. 
There  are,  indeed,  exceptions  to  this  general  incapacity,  which  being 
intended  for  the  advantage  of  the  infant,  yields,  in  cases  of  necessi« 
ty,  to  which  if  it  were  extended,it  would  counteract  its  object.  Thus, 
an  infant  may  bind  himself  for  necessaries  ;  such  as  necessary  diet, 
apparel  and  learning ;  otherwise,  that,  which  the  law  intended  for 
his  benefit,  might  prevent  him  from  obtaining,  even  the  means  of 
subsistence.  But,  in  these  cases,  the  contract  must  be  left  open  to 
the  Court  and  jury,  to  determine  whether  it  was  for  necessaries, 
smtable  to  his  degree  and  condition  in  life  :  and  it  has  been  held, 
with  great  propriety,  that  an  infant,  living  with  his  parent  and  sup« 
ported  by  him,  cannot  be  bound  for  necessaries.  The  rale  then  is 
genera],  that  an  infant  cannot  be  bound  by  his  contracts,  but  admits 
of  certain  exceptions. 

It  has  been  urged,  in  this  case,  that  a  contract  to  marry,  is  within 
the  exception  ;  that,  at  common  law,  infants,  a  male  at  fourteen^ 
and  a  female  at  twelve  years  of  age,  are  capable  of  consenting  to 
marriage ;  thai  a  marriage,  actually  contracted  and  solemnized, 
between  iniaiits  beyond  their  respective  ages  of  consent,  is  valid 
and  binding.    And,  hence,  it  has  been  contended  on  the  part  of  tho 
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BamingUfli  plaintifi;  that  where  the  law  allowa  aju  ^ct  to  be  pQi:&jrmed»  and 
fs  u.       ^^0  perfonned  hy  an  infant^  deems  it  valid,  and  bindiJig^  U 19  a 

\^^\r^/  lawful  act  for  an  Infant  to  perform,  and  that  he  wUl  he  hound  b^  his 
Pool  contract  to  perform  such  act ;  that  he  will,  therefore,  be  bound  by 
Pratt,  his  executory  contract  to  marry.  But  thu  does  not  follow  as  a  legal 
consequence.  The  age  of  consent,  was,  I  believe,  fixed  at  common 
law,  in  conformity  to  the  cannon  tow.  In  England,  in  former 
times  it  was  very  usual,  for  parents  and  guardians,  to  contract  their 
children  and  wards  in  marriage,  and  actually  splemize  the  nuptials, 
long  before  the  age  of  consent*  But  the  law  allowed  the  infants  in 
such  cpse,  as  they  respectively  arrived  at  the  age  of  consent,  to  an- 
nul the  contract,  by  dissenting  from  it,  or  affirm  it  by  their  consent* 
The  same  law  also  considered  a  marriage,  actually  contracted  and 
solemnized  between  infants,  after  their  respective  ages  of  consent, 
valid,  although  entered  into  without  the  consent  of  parents  or  guar- 
'  dians.  This  was  for  reasons,  partly  religious  and  partly  moral, 
which  it  is  not  necessary  now  to  explain.  Our  statute  concerning 
marriage,  which  I  shall  have  occasion  agcrin  to  mention,  seems  to 
have  adopted  the  same  reasons,  and  allows  such  marriage,  actually 
solemnized  to  be  valid,  notwithstanding  the  want  of  consent  of  pa- 
rents or  guardians.  Still,  the  consequence,  contended  for,  does  not 
follow.  An  infant  is  bound  by  his  contract  for  necessaries,  but  it 
must  be  a  contract  executed  by  an  actual  delivery  and  receipt  of  the 
necessaries  to  his  use  ;  and  if  he  contract  to  purchase  articles  ever 
so  necessary,  he  is  not  holden  by  his  contract  to  receive  and  pay  for 
the  articles.  In  this  view  then,  a  contract  of  marriage  by  an  in- 
fant, and  his  contract  for  necessaries  are  perfectly  analogous  ;  in 
both  cases,  the  contract  when  consummated  is  binding,'but  while  ex- 
ecutory is  not  binding ;  and  so  the  contract  of  an  infant  to  marry  has 
always  been  considered  in  the  law. 

This  occasioned  the  doubt  in  the  case  of  Ward  against  Clarence, 
Strange  937>  whether  the  promise  of  the  infant,  plaintiff,  was  a  good 
consideration  to  support  the  action  against  the  defendajit,  who  was 
of  full  age.  The  plaintiff  was  an  Infantyeme  ;  the  defendant  p^ead. 
ad  non  assumpsit,  and  a  plea  in  bar,  that  the  plaintiff,  at  the  time  of 
the  promise  made,  was  an  infant  fiileen  years  of  age.  To  tlie  plea 
of  infancy  there  was  a  demurrer. 

The  cause  was  several  times  argued  ;  at  first,  it  was  doubted,  by 
the  Court,  whether  such  promise  by  an  infiuit,  which,  it  was  eoncer 
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lied,  she  could  not  ht  holden,  at  comnrion  law  tb  ji^ifrrfortn,  could  bt  a  Btnningion 
good  and  sufficient  consideration  in  that  action.    It  WHs  suggested      isu. 
that,  although  the  defendant  knight  not  have  a  mutual  t'cmedy  tt  ^J^^v-*^ 
law,  yet,  as  she  was  of  the  age  of  consent,  she  might  bfe  compelled        u. 
it  perform  the  contract  in  the  Ecclesiastical  Court  5  the  Court,       '*"^*' 
therefore,  ordered  an  argument  by  civilians ;  but  no  instance  could 
be  found,  in  which  the  Ecclesiastical  Court  had  compelled  the  per- 
formance of  a  minor's  contract. 

The  Court,  in  giving  judgment,  which  was  for  the  defendant,  say, 
^  We  consider  it  on  the  footing  of  the  coihinon  law,  and,  upon  that, 
the  single  question  is,  whether  this  contract  as  against  the  plaintiflf 
was  absolutely  void.  And  We  are  all  of  opinion  that  this  contract  is 
not  voidj  but  voidable,  at  the  election  of  the  plaintiff.  Alul  no  dan- 
gerous cQtisequehccs  can  follow  from  this  determination,  because  our 
determination  protects  the  infant,  even  more  than  if  we  rule  the  con* 
tittct  to  be  absolutely  void.  •  And,  as  to  persons  of  foil  age,  it  leave) 
them  where  the  law  leaves  them,  which  grants  them  no  protection 
against  being  drawn  into  such  inconvenient  contracts.'^  Thus  it  is 
clear,  from  this  case,  that  an  infant  b  not  bound  by  a  contract  to 
marry,  more  than  by  any  other  executory  contract ;  nor  is  there 
any  dictum,  to  my  recollection,  in  any  case,  to  the  contrary  of  this 
opinion. 

Our  statute  concerning  marriage  certainly  adopts  the  same  prin** 
ciple.  By  the  fourth  section  of  that  act,  it  is  made  penal,  for  any 
minister  or  magistrate,  authorized  to  solemnize  marriage,  to  join 
any  person  in  marriage,  before  he  shall  be  certified  of  the  consent  of 
the  parent,  master  or  guardian,  if  either  party  be  a  minor.  The 
minor  here  is  denied  the  privilege  of  carrying  such  contract  into  ef- 
fect without  the  consent  of  a  third  person,  the  parent^  master  or 
guardian.  The  minor  is  considered  as  a  person  not'  sui  juris, — 
Such  are  the  principles  of  the  common  law,  and  such  are  the  prin<* 
ciples  of  our  statute. 

We  know  nothing  of  this  case,  but  what  appears  from  tire  plead- 
ings ;  from  which,  it  appears,  that  both  parties  to  the  contract  were 
minors,  and  incapable  of  contracting.  There  may  be  some  hard- 
ship in  this  particular  case  ;  but  the  lules  of  law  are  general — ^they 
are  calculated  for  the  general  State,  for  the  general  good  of  society, 
and  are  not  to  be  warped  to  ser\'e  a  particular  case.  Upon  this  sub- 
ject; of  a  contract  to  marry  by  an  infant,  there  ougiit,  if  upon  any 
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Bmningion  subject,  to  be  an  undeTiatiog  adherence  to  the  rule.  It  would  be 
1814!'  very  absurd,  indeed,  that  the  law,  which  dees  not  trust' an  infant 
with  discretion  to  bind  himself,  by  a  contract  to  purchase  an  unne- 
cessary Jewsharp,  should,  nevertheless  tnisthis  discretion  with  a 
Pratt  contract,  in  the  most  important  concern  of  life;  on  the  prudence  of 
which,  depends  his  own  future  happiness  and  prosperity.  What 
parent  could  wish  to  be  placed  in  a  situation  so  dangerous  for  hia 
child,  so  unfortunate  for  himself !  Could  a  law  be  endured,  which 
should  enable  an  infant,  in  a  momentary  delirium  of  youth/ui  pas- 
sion, to  set  at  naught  parental  authority,  and  place  himself  in  a  situ* 
ation  to  render  unavailing  all  the  counsel  and  advice  of  his  nearest 
and  dearest  iriends  ?  Certainly  the  law,  as  It  has  been  established, 
is  wisest,  best,  and  in  every  view,  most  salutary.  That  law  which 
pronounces  an  infant  to  be  incapable  of  binding  himself,  by  his  con- 
tract, except  for  necessaries,  actually  furnished,  clearly  extends  to 
this  case ;  th6  consequence  is  that  there  must  be 

Judgment  for  the  defendant. 
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Staxb  vs.  Robinson^  Id  error.  ^"{^ 


1814 


A.  fpecial  act  of  the  legislature  freeing  the  body  of  a  debtor  from  imprisonment, 
and  providing  that  **•  all  such  bonds  as  bave  been  taken  by  the  Sheriff,  on  the 
admission  of  the  debtor  to  the  liberties  of  the  prison,  be  discharged,**  is  not 
construed  to  extend  to  a  case  where  the  debtor  had  committed  an  escape 
from  th«  liberties  of  the  prison,  before  the  passing  of  the  act ;  and,  if  such 
act  be  so  worded,  as  to  extend  to  such  case,  it  is  a  law  impairing  the  obliga* 
lion  of  contracts,  a  violation  of  the  constitution  of  the  U.  States,  and  void. 

THE  original  action  in  this  case  was  on  a  gaol  bond  assigned  by 
the  Sheriff  to  the  creditor,  in  which  the  plaintiff  declared,  that,  by 
the  consideration  of  the  County  Court  for  the  County  of  Benning- 
ton, at  the  term  of  said  Court  holden  in  June,  1810,  he  recovered 
judgment  against  Moses  Sage,  for  the  sum  of  $65,63  cents  dama. 
ges,  and  for  the  sum  of  $15,42  cents,  costs  of  suit ;  that  he  prayed 
out  an  execution  on  that  judgment,  by  virtue  of  which,  the  said  Mo- 
ses Sage,  on  the  24th  day  of  August,  1810,  was  committed  to  the 
common  gaol  in  Bennington,  and  was,  on  the  same  day  admitted 
to  the  liberties  of  said  prison ;  that  on  that  occasion,  the  said  Moses 
Sage,  as  principal,  and  Jonathan  Robinson,  the  now  defendant,  as 
swretyy  executed  the  bond,  on  which  this  action  is  brought.  That, 
on  the  same  day  the  said  Moses  Sage,  escaped  from  the  liberties  of 
the  prison,  and  thereupon  the  Sheriff  assigned  the  bond  to  the  plain- 
tiff  Starr,  the  creditor.  The  action  was  commenced  by  Starr,  the 
creditor,  as  assignee  of  the  bond  against  Jonathan  Robinson,  the 
surety,  on  the  fifth  day  of  October,  1811,  before  the  County  Court 
for  the  County  of  Bennington. 

The  defendant  pleaded  in  bar  an  act  of  the  legislature,  passed  on 
the  thirty  first  day  of  October,  1811,  entitled  ^m  act,  for  the  relief 
of  Moses  Sage,  setting  forth  the  act  in  haec  verba  in  the  plea.  The 
following  part  of  the  first  section  only  is  material  in  the  case.  *^  It 
is  hereby  enacted  &c.  that  the  said  Moses  Sage,  is  released 
and  discharged  from  his  said  imprisonment  in  said  gaol  (referring 
to  a  recital  in  the  preamble  of  the  act)  and  shall  be  free  fi-om  ar- 
rests on  all  process  in  civil  actions,  issuing  under  the  authority  of 
this  State,  for  and  during  the  term  of  three  years  from  a^d  after  the 
first  day  of  January  1^12. 

**  Provided,  that  the  judgments,  on  which  the  said  Moses  is  con- 
fined, shall  remain  in  the  same  situation,  as  though  writs  of  execu 

33 
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SetmineUm  which  jud^ent  ought  to  be  rendered,  the  plaintiff  requests  that  the 
18U.      same  may  be  assessed  by  a  jury,  agreeably  to  the  statute  in  such 
case  made  and  provided. 

The  Court  refused  to  grant  the  request,  which  is  thus  entered  on . 
the  record.  "  Which  motion  tlie  Court  overruled  and  dismissed." 
Then  follows  a  motion  made  by  the  defendants,  that  the  Court 
would  assess  the  sum  which  ought  to  be  recovered,  "  and  thereup- 
on the  Court  do  adjudge,  that  the  plaintiff  recover  of  the  defend- 
ants one  cent  damages  and  his  costs,  taxed  at  — — 

To  reverse  this  judgment,  Benham  the  plaintiff  brought  a  writ  of 
error,  assigning,  for  error,  the  refusal  of  the  County  Cpurt,  to  direct 
the  damages  to  be  assessed  by  a  jury.  To  which  the  defendants 
pleaded,  in  nuUo  est  erratum. 

Wright^  for  the  plaintiff  in  error.  The  action  in  the  Court  below 
was  brought  on  a  recognizance,  with  a  condition,  which  is  set  forth 
at  large  in  the  declaration.  The  breach  of  which  condition,  ap- 
peared, or  rather,  was  conceded  by  the  default  of  the  defendant; 
and  the  sum  for  which  judgment  ought  to  be  rendered,  was  uncer- 
tain. And  tlie  plaintiff  and  the  defendant,  had  each  a  right  by  the 
seventy  fiAh  section  of  the  judiciary  act,  to  require  the  damages  to 
be  assessed  by  a  jury.  The  words  are  express,  "  Where  the  sum 
for  which  judgment  8hould;be  rendered  is  uncertain,  the  same  shall, 
at  the  request  of  either  party,  be  assessed  by  a  jury.''  The  plain- 
tiff, therefore,  had  in  this  case  aright  to  an  assessment  of  damages 
by  a  jury ;  and  his  motion  for  such  an  assessment,  and  the  refusal 
of  the  Court^  appearing  on  the  record,  it  is  error. 

Fay,  for  the  defendant.  The  sum,  which  the  plaintiff  oug^t  to 
have  recovered  in  this  case,  was  not  uncertain  ;  he  was,  at  law,  en- 
titled to  recover  the  penal  sum  of  the  recognizance.  When  the  de- 
fendants applied  to  the  Court  for  an  assessment,  then,  and  not  till 
then,  the  sum  became  uncertain.  The  plaintiff  was,  therefore,  pre- 
mature, and  his  motion  was  rightfully  and  properly  dismissed. 

The  opinion  of  the  Court  was  delivered  by 

Chtpman,  Ch.  J.  The  seventy  fifth  section  of  the  judiciary  act, 
is  in  these  words,^ "  That  in  all  cases,  brought  before  either  of  the 
County  Courts,  or  the  Supreme  Court  of  judicature,  to  recover 
the  forfeiture  annexed  to  any  articles  of  agreement,  covenant,  bond 
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of  recogotfance^  with  a  condition  thereto  aimeied)  contract,  duurter  Bamtiifftii 
partjy  or  other  specialty )  where  the  forfdture  ornmi  performance,  I8u! 
is  foond  by  the  verdict  of  a  jury,  or  by  the  default  or  confession  of 
the  defendant,  or  upon  demurrer,  the  Courts  respectively,  before 
whom  such  action  is  pending,  are  hereby  authorized  and  empower- 
ed, to  moderate  the  rigor  of  the  law,  and  render  judgment  there- 
in, for  the  plaintiff  to  recover  so  much  as  is  due,  according  to 
equity  and  good  conscience,  and  award  execution  accordingly. 
And  when  the  sum,  for  which  judgment  ought  to  be  rendered,  is 
uncertain,  the  same  shall,  on  the  request  of  either  party,  be  assessed 
by  a  jury."  In  all  cases,  coming  within  the  equitable  provisions 
of  thb  section,  the  plaintiff  has  a  right,  as  well  as  the  defendant,  to 
apply  to  the  Court,  for  the  ascertainment  of  the  sum  for  which  judg- 
ment ought  to  be  rendered.  The  plaintiff  is  under  no  necessity,  if 
the  defendant  neglect  to  apply  to  the  Court,  to  take  judgment  for 
the  whole  penalty,  and  thereby,  at  least  in  some  cases,  expose  him- 
self to  a  suit  m  chancery,  by  the  defendant,  for  relief.  The  plain- 
tiff may,  indeed  remit,  where  the  sum  which  he  ought  to  recover  is 
certain,  or  capable  of  being  reduced  -to  a  certainty  by  computation, 
as  in  the  case  of  principal  and  interest :  in  this  case,  the  sum  which 
the  plaintiff  ought  to  recover  is  uncertain.  But,  it  is  said  that  the 
plsdntiff  was  premature,  in  his  motion  ;  that,  until  the  defendant  had 
moved  to  chancer  the  recognizance,  the  plaintiff  was  entitled  to  a 
sum  certain,  the  whole  amount  of  the  penal  sum;  that  the  uncer- 
tainty, as  to  the  sum  to  be  recovered,  arose  from  the  motion  of  the 
defendant :  but  this  argument,  is  wholly  groundless.  The  uncer* 
tainty  referred  to  by  the  statute,  is  not  an  uncertainty,  as  to  the  sum, 
which  the  plaintiff  is  entitled  to  recover,*accord*mg  to  the  strict  rules 
of  the  common  law,  but  an  uncertainty,  as  to  the  sum,  which  he 
•Q^ht  to  recover,  in  equity  and  good  conscience.  And  it  is  because 
the  uncertainty  already  exists,  which,  in  this  case,  appears  from  the 
nature  of  the  condition,  asset  forth  in  the  declaration,  that  either 
party  has  a  right,  from  the  statute,  to  apply  to  the  equitable  author- 
ity of  the  Court*  Indeed,  I  am  of  opinion,  that,  in  a  case  like  the 
present,  where  the  equity  of  the  case  is  apparent  on  the  face  of  the 
record,  the  Court  ought  not,  should  the  defendant,  never  come  into 
Court,  to  permit  the  plaintiff  to  take  judgment  for  the  whole  peoal- 
ty,a»  a  matter  of  couric,any  more  than  to  permit  the  plaintiff,  in  an 
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Benrnhehn  tion  had  never  issued  thereon ;  and  that  all  such  bond  or  bonds  as 
1814       have  been  taken  by  the  Sheriff,  or  keeper  of  the  gaol  in  said  Ben- 
Vi^'N/"'^^  nington,  for  the  liberties  of  the  prison  granted  to  the  said  Moses 
vi,^      Sage,  be,  and  the  same  are  hereby  discharged.    And  provided  any 
RobJDftOD.  action  or  actions  should  be  brought  against  the  Sheriff  of  said  Coun- 
ty, or  any  of  the  bail  of  the  said  Moses,  on  account  of  his  being  re- 
leased, this  act  shall  be  considered  as  a  sufficient  bar  to  a  recovery  ; 
and  the  defendant  or  defendants  shall  recover  costs."   To  this  plea^ 
%e  plaintiff  demurred  ;  and  the  County  Court  rendered  judgment 
for  the  defendant ;  to  reverse  whicli  judgment  this  writ  of  error  was 
brought,  and  the  general  error  assigned,  to  which  the  defendant 
pleaded  in  nuUo  est  erratum, 

Wright^  for  the  plaintiff.  The  act  pleaded  in  bar  does  not  ex- 
tend to  the  bond  on  which  the  action,  in  this  case,  was  brought ;  for 
although,  the  bond  was  given  on  granting  the  liberties  of  the  prison 
to  the  said  Moses  S^ge,  yet  it  was  not  given  in  consequence  of  any 
execution)  or  any  etvil  process  ob  which  the  said  S^e  was  impris- 
oned, at  the  time  said  act  wis  passed ;  and  from  nich  imprisonment 
only,  was  the  act  intended  to  release  and  discharge  him.  The  pro- 
vision in  the  act  respecting  gaol  bonds,  is  limited  to  those  bonds  on- 
ly, in  a  suit  on  which,  by  the  creditor,  the  fact  of  Silge's  going  at 
large,  in  consequence  of  his  release  by  the  act,  should  be  alledged 
as  a  breach  of  the  condition.  By  the  record,  in  this  case,  it  appears 
that  Sage  was  not  imprboned  on  the  execution  in  favor  of  Starr,  at 
the  time  the  act  was  passed  5  he  had  before  been  committed  to 
prison  on  the  execution,  had  given  the  bond  in  question  for  the  lib- 
erties of  the  prbon,  had  departed  from  the  liberties  and  was  at 
large  ;  the  bond  had  been  assigned,  and  a  suit  on  the  bond  com- 
menced before  the  act  was  passed.  It  cannot,  therefore,  be  said 
that  Sage  was  discharged  from  his  imprbonment  on  the  executioD 
in  favor  of  Starr,  by  virtue  of  that  act ;  and  consequently  the  bond 
in  question  is  not  within  the  provbions  of  the  act. 

Skinner  for  the  defendant.  From  the  nature  of  the  act  in  ques« 
tion,  being  an  act  granting  relief  to  Moses  Sage,  for  reasons^  recited 
in  the  act,  it  ought  to  be  construed  liberally  for  the  attainment  of 
that  relief,  in  a  full  and  ample  manner,  according  to  the  intention  of 
the  legislature. 

The  act  contains  two  provisions ;  one  to  release  the  body  of 
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Motes  Sage  from  imprisonnfient^  thie  other  to  diacbarge  all  bonds  Bmningtm 
taken  for  the  liberties  of  the  prison  granted  to  Sage.    The  words  of       igfi'. 
this  last  proYbion  are,  ^*  tliat  all  such  bond  or  bonds  as  have  been 
taken  bv  the  Sheriff  or  keeper  of  the  gaol,  m  said  Bennington,  for 
the  libertiea  of  the  prison  granted  to  said  Moses  Sage,  be,  and  the    lUbiofOD. 
same  are  hereby  discharged."    The  words  of  the  act  clearly  ex« 
tend  t9  all  such  bonds,  which  had,  at  any  time  been  taken  by  the 
Sheriff  and  then  remained  in  force,  not  discharged  or  satisfied. 
From  tlm  force  of  the  expressions,  the  act  extends  as  well  to  all 
bonds  taken  for  the  admisamn  of  Sage  U>  the  Hbertieaof  the  prison, 
oa  occasion  of  any  former  impriaonment,  as  to  those  taken  on  oc- 
casion ofhis  imprisonment,  at  the  time  of  passing  the  act.    Justice 
also  requires  thtt  coastmction }  for,  as  the  bo^y  of  Moses  Sage  the 
principal  is,  by  the  not,  freed  from  arrest  and  impriaonment  in  all 
civil  cases;  wifthoat  any  exception,  it  is  unjust  that  the  bail  should 
remain  liabk,  while  the  act  deprlYes  him  of  his  fott  remedy  over 
i^fmnstSage. 

The  opinion  of  the  Court  was  delivered  by 

Chipman,  Ch.  J.    The  act  of  the  legislature,  which  is  relied  up- 
on id  this  case,  is  not  a  public  act,  nor  is  it  a  remedial  act,  in  the 
language  of  the  law.    It  is  a  private  act,  and  has  been  rightly  so 
pleaded.    It  is  an  act  which  gives  a  privilege  to  one  man,  while  it 
infringes,  or  at  least  suspends  the  rights  of  another  ;  therefore,  up- 
on every  sound  principle,  it  ought  to  receive  a  strict  construction  ; 
it  is  not  to  be  extended  in  favor  of  Moses  Sage  or  his  sureties,  be- 
yond that  which  is  clearly  expressed,  or  that  which  is  a  necessary 
and  unavoidable  inference.    Now  if  the  act  had  gone  no  farther 
than  to  di:<charge  Moses  Sage  from  his  imprisonment,  and  to  per- 
mit him  to  go  at  large,  without  expressly  declaring,  that  the  Sheriff, 
or  the  sureties  for  the  liberties  of  the  prison,  should  not  be  liable,  on 
the  departure  of  Sage,  as  for  an  escape,  yet  they  would  not  have 
been  Kable  ;  such  is  the  necessary  inference,  the  necessary  conse- 
quence of  a  le^l  discharge  of  the  prisoner.    If  it  was  lawful  for 
Sage  to  go  at  large  under  the  authority  of  this  act,  the  condition  of 
the  bond  .was  not  broken  by  his  departure,  as  he  was  legally  dis 
charged  frtmi  imprisonment,  in  every  case  of  a  civilnature,  for 
which  he  then  stood  committed :  but  to  construe  the  act  to  purge 
an  escape  before  that  time  committed,  would  be  wholly  unwarrant" 
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Bmningim  ed — ^it  would  be  a  flagrant{abuse  of  every  just  priuciple  of  construo 
July       .. 

1814.         tlOD, 

S^^s/'<^      But,  it  is  said,  the  act  is  too  clear  to  admit  of  construction,  that 
^'•"'      the  words  are  express,  "  that  all  hood  or  bonds,  whicli  have  been 

Eobiosoo  taken  by  the  Sheriff  or  keeper  of  the  gaol  in  Bennington,  for  the . 
liberties  of  said  prison  granted  to  the  said  Moses  Sage,  be,  and  the 
same  are  hereby  discharged."  The  act,  indeed,  sets  out  with  a 
very  broad  expression,  <^  all  bond  or  bonds"  and  if  this  clause  were 
not  explained  by  what  precedes  and  what  follows,  it  might  almost 
afford  a  pretext  for  thejdefendant's  construction.  But  this  is  to  ex- 
tend the  act  beyond  the  manifest  intention  of  the  legislature  as  ex- 
pressed in  the  preamble,  which  is  to  discharge  Moses  Sage  from  his 
confinement  in  prion,  at  that  time,  and  to  free  his  body  from  arrest, 
for  a  certain  limited  time ;  there  is  not  a  word  respecting  a  dis- 
charge of  his  sureties,  who  had  become  liable ;  and  the  clause 
which  has  been  relied  Oii,  does  net  affect  his  sureties.  Actions  may 
be  maintained  against  them,  and  they  may  have  their  remedy  over 
against  Sage.  They  may  proceed  by  summons,  or  attachment  of 
his  property,  for  that  is  not  by  the  act  intended  to  be  exempted' 
And,  although  it  is  crudely  expressed,  as  is  almost  every  pHfi  of 
this  act,  yet  what  follows,  and  closes  this  particular  provision^ 
draws  it  towards  a  point,  and  the  whole  intelligibly  limits  the  sense. 

'  It  makes,  with  what  has  just  been  recited,  but  one  provision. 

*^  And  provided  (or  in  case)  any  action,  or  actions  shall  be  brought 
against  the  Sheriff  or  any  of  the  bail  (sureties  in  such  bonds)  of  the 
said  Moses,  on  account  of  his  being  released  (certainly  meaning, 
on  account  of  Sage's  going  at  large,  in  consequence  of  his  being,  by 
the  act,  so  discharged,)  this  act  shall  be  considered  a  sufficient  bar, 
&c."  It  makes  but  one  provision,  and  when  read,  so  as  to  render 
it  intelligible,  is  found  to  have  been  intended  to  express  what,  as  be- 
fore observed,  is  a  legal  consequence  of  a  discharge  of  the  principal 
from  his  imprisonment — and  is  no  more  than,  that  Sage's  going  at 
large,  shall  not  be  deemed  an  escape :  although  the  person  who 
drew  the  act,  seems  not  to  have  been  aware  of  the  legal  mference, 
or  to  know  how  to  introduce  it  by  express*provision.  Such  bills  are 
usually  drawn  by  some  private  friend^of  the,*pet!tioner,  and  are  often 
passed  with  too  little  attention  to  propriety  or  accuracy  of  expres- 
sion. 
It  ought  further  to  be  observed,  that  bad  the  provision  under 
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consideration)  been  so  clearly  expressed,  as  clearly  ^o  admit  of  the  Bennington  ^ 
defendant's  construction^  yet  it  could  not  avail  him,  it  could  not  be       jf^j^' 
permitted  to  operate — ^it  would  have  been  a  palpable  violation  of  the  v^N^-^^./ 
constitution  of  the  United  States,  which  renders  null  and  void  every      ^^^^ 
act,  even  of  a  State  legislature,  made  in  violation  of  any  express    Robiotoii. 
provision  of  that  constitution.     In  that  instrument  it  is  expressly 
declared  that  no  State  shall  pass  any  law  impairing  the  obligation  of 
contracts.  Now,  whatever  may  be  said  with  respect  to  a  gaol  bond, 
before  the  condition  be  broken — whether  it  be  considered  as  a  con- 
tract,  to  which  the  creditor  is  a  party,  or,  if  I  may  so  say,  a  substi- 
tute for  the  walls  of  the  prison — as  a  mean  of  securing  the  confine- 
ment of  the  debtor,  yet  when  the  condition  of  such  bond  is  broken, 
and  the  bond  is  assigned  by  the  Sheriff  to  the  creditor,  it  undeniably 
becomes  a  contract,between  the  creditor,  the  assignee,  and  the  sign- 
ers of  the  bond.    In  this  case,  the  condition  of  the  bond  had  been 
broken,  the  bond  had  been  assigned  to  the  creditor,  and  a  suit  com- 
menced on  the  bond  by  him  before  the  passage  of  the  act.     The 
contract  was  legal  and  complete,  and  the  creditor  has  every  just 
right  to  claim  the  benefit  of  that  provision  in  the  constitution  of  the 
United  States,  which  was  made  by  the  people  of  the  United  States, 
to  protect  their  rights  against  such  acts  of  the  State  legislatures  as 
should  inadvertently,  or  otherwise  be  passed  in  violation  of  those 
rights.     The  creditor,  as  one  of  the  people  has  a  right  to  claim  the     « 
benefit  Of  this  provision,  and  that  it  be .  held,  by  the  Court,  sacred 
and  inviolate.     And,  certainly,  the  Court  ought  anxiously  to  avoid 
any  construction  of  a  law,  which  would  imply  in  the  legislatutre,  ei- 
ther an  ignorance  of  their  powers  and  duties,  or  a  design  to  violate- 
the  national  constitution.   From  ail  these  considerations,  the  Court 
are  clearly  of  opinion  that  the  judgment  of  the  County  Court  is  er-^ 
roneotts,  and  must  be  reversed. 
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ll^!^-  HoiT  VS.  B|ua>L9T  and  others,  ia  error. 

If  an  administratioo  bood  be  prosecuted  before  a  Couaty  Court,  and  a  judgmeot 
leodered  for  the  penal  oub  of  thi>  lioDd,  a  idrycdcM  brouglit  onmchjndg- 
meut,  hf  a  creJitoc,  or  ot^er  ^ eripo  interestad  in  the  estate,  to  recover  the 
amoaot  of  kU  claim  agreeably  to  the  statute,  most  be  brought  before 
the  same  Court,  notwithstanding  such  claim,  as  to  the  afflooot  of  the  demand, 
be  within  the  jurMictionof  a  justice  of  the  peace 

ON  the  granting  of  adminstration^hy  the  judge  of  Probate  for  the 
district  of  Manchester,  to  Gilbert  Bradley  and  Ethan  Bradley^  on 
the  estate  of  Lemuel  Bradley  deceased^  they^  principals,  and  Ed- 
mood  Graves^as  surety,  executed  a  bond  to  the  Judge  of  Probate,  in 
the  penal  sum  of  ^4000,  in  the  form  and  with  the  condition  pre- 
scribed by  statute,  bearing  date  the  ninth  day  of  January  1 801.  The 
estate  was.  represented  in^lyent,  and  on  the  report,  by  the  commis- 
sioners of  the  dainui  allowed  ag«unst  the  estate,  it  proved  to  be  in- 
solvent, and  a  dividend  was  made  to  and  among  the  creditors,  and 
the  sum  foand  due  to  each  creditor,  was  ordered  by  the  Judge,  to  be 
paid  within  a  certain  time  limited.  The  claim  of  Jonathan  Hoit, 
the  plaintiff,  allowed  against  the  estate  amounted  to  j^l03,15  cents^ 
his  dividend  on  which,  amounted  to  ^31,89  cents,  which  the  ad- 
nhinistrators  had  neglected  to  pay. 

At  the  Juoe  Term  of  Bennington  County  Court,  1806,  an  ac' 
tion  was  commen<;ed  on  the  administration  bond,  against  the  pre- 
sent defendants,  on  the  prosecution  of  Cephas  Smith,  jun.  a  credit- 
or of  the  estate.  In  that  action  the  defendants  suffered  Judgment 
by  nil  didt^  and  Judgment  was  rendered  for  {|4000,  the  penal  sum 
of  the  bond,  and,  agreeably  to  the  provision  of  the  I03d.  section  of 
the  Probate  act,  Cephas  Smith,  jun.  the  plaintiff  in  that  action,  as- 
signed a  breach  of  the  condition  of  the  bend,  in  the  non  payment  of 
the  sum  which  had  been  ordered  to  be  paid  as  his  dividend  of  the 
estate,  and  recovered  Judgment  for  that  sum  and  his  costs,  and  bad 
execution. 

Afterwards,  Jonathan  Hoit  the  present  plaintiff,  brought  a  adre- 
fadas  against  the  present  defendant,  on  the  aforesaid  Judgment  for 
the  penal  sum  of  the  bond ;  and,  to  entitle  him  to  an  execution 
agreeably  to  the  statute,  assigned  a  breach  of  the  condition  of  the 
bond,  in  the  non  payment  of  the  aforesaid  sum  of  $31,89  cents, 
which  the  administrators  had  been  ordered  to  pay  him,  as  bis  divi- 
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dend  of  llie  estate.  The  defendant^  counsel  pleaded  in  abatement,  Bennfngim 
to  the  jurbdiction  of  the  Court,  for  that  the  sum  demanded  being  un- 
der  $53 y  a  Justice  of  the  peace  had  exclusive  jurisdiction  of  the  ac- 
tion ,•  aad  thereupon  the  County  Court  ordered  the  action  dismis- 
sed^and  rendered  Judgment  for  the  defendants  to  recover  their 
costs.  Whereupon  the  plaintiff  brought  this  writ  of  error,  and  as- 
^gned  for  error,  the  dismission  of  the  suit,  and  the  judgment  that 
the  defendants  should  recover  their  costs. 

To  this  writ  of  error  the  defendants  pleaded,  in  nuUo  est  erraUau. 

Langdtm  and  Sparry ^  for  the  plaintiffs. 

Skinner  and  Sheldon^  for  the  defendanU. 

The  opinion  of  the  Court  was  defivered  by 

Chiphak,  Ch.  J.  We  are  all  clearly  of  opinion,  not  only,  that 
the  County  Court  had  jurisdiction  in  this  case,  but  that  the  remedy 
by  mrefactMy  can  be  had  in  that  Court  alone,  where  the  judgment 
for  the  p^nal  sum  of  the  administration  bond,  remains  of  record. 

The  proceedings  in  this  case  are  not  under  tlie  provisions  of  the 
Judiciary  act,  but  under  a  provision  contained  in  the  l03d  section 
of  the  probate  act,  it  is  a  special  provision,  in  a  particular  case. 

By  another  provision  of  the  probate  act,  the  administration  bond 
is  directed  to  be  taken  to  the  Judge  of  probate,  gaming  administfa- 
tioA  5  the  general  purpose  of  the  condition  of  that  bond  is,  to  secure 
a  faithful  administration--»to  secure  right  and  justice  to  be  done  by 
the  administrator,  to  ail  who  may  have  any  interest  in,  or  elalta  up- 
on the  estate.  One  pan  of  the  condition  is,  that  the  administrator 
shall,  OB  the  settlement  of  the  estate,  deliver  and  pay  to  such  person 
or  persons  respectively,  as  the  Court  of  probate,  by  their  decree  or 
sentence,  pursuant  to  the  true  intent  and  meaning  of  the  law,  shall  li* 
mit  and  appoint.  This  condition  eartends,as  well  to  the  debts  and  de* 
nmnds  allowed  and  ordered  to  be  paid,  aa  to  the  distribution  of  the 
estate. 

The  remedy  on  this  bond,  provided  by  the  lOdd  section  of  the 
probate  act,  before  mentioned,  is  in  substance — ^that,  on  application 
to  the  Judge  of  probate,  by  any  person,  who  shall  have  been  injur- 
ed by  a  breach  of  the  condition  of  the  bond,  the  Judge,  shall,  on 
such  applicant's  givmg  security  for  prosecution  and  the  payment  of 
costs,  cause  an  action  to  be  brought,  in  his,  the  judge's  name,  on  the 
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Bmningim  bond ;  and  shall  certify  to  the  Court  in  which  the  action  shall  be 
18I4'      commenced^  the  name  of  the  applicant,  who  shall  be  deemed  the 

v^fs,.^"^  prosecutor.  And,  if  the  defendant  shall  plead  performance  of  the 
Hoit  condition^  the  prosecutor  may  assign  as  many  breaches,  affecting 
Bradley  his  interest,  as  he  shall  see  fit ;  and  the  jury  shall,  on  all  the  issues, 
^^  assess  damages  for  such  breaches  as  the  prosecutor  shall  prove  ; 
and,  if  a  verdict  be  found  against  th^  defendant,  the  Court  shall  en- 
ter up  judgment  for  the  whole  penalty  of  the  bond,  and  shall  issue 
execution  in  favor  of  the  prosecutor,  for  such  damages  as  shall  be 
found  for  him,  and  for  costs.  There  is  also  a  provision,  in  case  of 
judgment  on  demurrer,  confession  or  nildicU ;  and  it  is  enacted, 
that  the  judgment  for  the  penalty  of  the  bond,  stand  as  a  security  for 
any  other  or  farther  breach  of  the  condition  of  such  bond.  And, 
that  any  person  thereafter,  who  shall  have  been  injured,  by  the 
breach  of  the  condition  of  such  bond,  may  prosecute  a  sdrefadas^ 
on  such  judgment  for  the  penal  sum  of  the  bond,  against  the  de- 
fendants, and  may  assign  any  breaches  affecting  his  right  and  inter- 
est, which  being  found,  damages  shall  be  assessed,  and  execution 
shall  issue  as  in  the  former  case. 

Now  as  to  the  question  of  jurisdiction,  this  case  differs  not  iVom  a 
bond  of  indemnity,  or  any  bond  with  a  defeasance-^he  penalty  of 
the  bond,  not  the  sum  due  by  the  condition,  or  the  amount  of  dam- 
ages sustained  by  a  breach,  determines  the  jurisdiction.  This 
bond  is,  in  effect,  a  bond  of  indemnity,  and  the  statute  puts  the  pro- 
secutor for  his  own  interest  in  the  place  of  the  obligee,  who  is  in 
fact  no  more  than  a  trustee.  Nor  is  it  any  objection,  that  the  pr(>- 
secutor  might  have  resorted  to  another  remedy,  which  inight  change 
the  jurisdiction :  that  the  prosecutor  might  in  this  case  have  brought 
an  action  of  debt  or  (uaumpnt,  for  the  amount  of  his  demand  allow- 
ed by  the  commissioners,  and  ordered  by  the  judge  to  be  paid,  be- 
fore a  justice  of  the  peace.  In  all  cases  where  there  are  different 
remedies,  it  is  at  the  option  of  the  plaintiff  which  he  will  punue — 
that,  of  course,  which  he  thinks  most  for  his  advantage,  most  effec- 
tual. 

In  a  case  like  the  present,  the  administrators  might  have  become 
insolvent :  the  creditor  is  under  no  obligation  to  try  that  question^ 
before  he  shall  resort  to  the  bond. 

I  will  put  a  case — An  intestate  had  in  his  lifetime,  recovered  a 
judgment  in  the  Supreme  Court  for  a  sum  less  than  fifty  three  doi- 
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lars,  a  sum  clearly  within  the  jurisdiction  of  a  Justice  of  the  peace ;  Senningion 
the  administrator  may  have  the  effect  of  that  Judgment  by  an  ac- 
tion of  debt,  or  assumpsit,  before  a  Justice  of  the  peace,  he  may  also 
have  a  scirefacias  to  revive  that  Judgment,  before  the  Supreme 
Court :  no  one  will  question  his  right  to  revive  the  Judgment  by 
scirefaciasj  which  must  be  brought  in  the  same  Court  where  the 
Judgment  remains  of  record,  and  can  be  brought  in  no  other 
Court  The  law  in  the  present  case  is  the  same  ;  the  Court,  there- 
fore reverse  the  Judgment  of  the.  County  Court.  And  as  the  re- 
cord of  the  judgment,  upon  which  the  scirefacias  was  brought,  is 
not  in  this  Court,  but  remains  in  the  Court  below,  this  Court  can- 
not proceed  to  render  the  proper  judgment — the  cause  is,  therefore, 
remitted  to  the  County  Court,  to  proceed  thereon  as  to  law  and 
Justice  appertains. 


Hknrt  vs,  Henrt. 

lo  an  action  oa  a  warraoty  apon  the  sale  of  a  horse,  if  the  declaration  alledge 
that  the  drfeodant  warranted  that  the  horse  was  not  over  seven  years  old, 
and  the  proof  be  that  the  defendant  warranted  that  (he  horse  was  seven 
yeafs  old,  the  next  spring  after  the  sale,  it  is  not  a  variance  between  the 
proof  and  the  decIaratioD. 

THIS  was  an  action  of  assumpsit ^  in  which,  the  plaintiff  deciar-  Windham, 
<d,  in  substance,  that,  on  the  nineteenth  day  of  February,  1 8 11,  the  ^i^^^^' 
plaintiff  bought  of  the  defendant,  and  the  defendant  sold  to  the 
plaintiff,  a  certain  mare  for  the  sum  of  one  hundred  dollars,  theo 
and  there  paid  by  the  plaintiff  to  the  defendant ;  and  that  the  de- 
fendant, on  the  sale,  in  consideration  thereof  promised  the  plaintiff 
that  said  mare  was  not  more  than  seven  years  old,  and  that  she  was 
every  way  soimd.  And  assigned,  as  a  special  breach  of  the  prom- 
ise, that  the  mare,  at  the  time  of  the  sale,  was  more  than  seven 
years  old — ^that  she  was  nine  years  old — that  she  was  wind-broken, 
diseased  and  unsound ;  all  which  the  defendant  well  knew. 

On  trial  to  the  jury,  upon  the  general  issue,  the  plaintiff  offered 
inevidence,  to  prove  the  sale  and  warranty,  a  bill  of  sale  of  the 
mare,  signedby  the  defendant,  in  the  following  words  and  figures, 

34 
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Windham,  to  wit:  February  19|  1811.  Joseph  Henry  bought  of  Samud 
Henry^  one  dark  chesout  mare,  seven  years  old  next  spring,  war- 
ranted to  be  every  way  sound,  received  pay. 

SAMUEL  HENRY. 


Augsst 
1814 


Henry 

in. 
HcDiy. 


C.  Marshy  for  the  defendant,  objected  to  the  evidence,  on  the 
ground  that  the  contract  in  writing,  which  was  produced,  varied 
from  the  contract  stated  in  the  declaration ;  for  that  the  declaration 
stated  the  promise  to  be,  that  the  mare  was  not  more  than  seven 
years  old,  whereas  by  the  writing  produced,  it  appears  that  the  con- 
tract wis,  that  the  mare  would  be  seven  years  old  the  next  spring 
after  the  sale. 

By  the  Court,  There  is  no  variance,  in  substance,  between  the 
declaration  and  the  proof,  and  the  plaintiff  has  not  declared  on  the 
trritten  instrument,  A  promise  that  the  mare  would  be  seven  years 
old  the  next  spring  after  the  sale,  is  in  substance,  a  promise  that  she 
was  not  more  than  seven  years  old  at  the  time  b(  the  sale.  If  it  be 
considered  that  the  warranty  contained  in  the  bill  of  sale,  extends 
to  the  age  of  the  mare,  there  is  no  material  variance  between  the 
declaration  and  the  evidence. 

The  evidence  was  admitted  and  the  jury  found  a 

Verdict  for  the  plaintiff. 


r 
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Windham^ 

Rider  v$.  Alexander  and  Kathan.  '^8^4  ^' 

lo  ao  BctioQ  of  ^ectoieot  agaiott  landlord  aod  teoaot,  an  appearance,  entered  by 
attorney,  for  both  defendants,  is  not  conclusive  against  tbe  landlord,  but  be 
will  be  perotttted  to  prove,  by  whote  order  or  procurement,  the  attorney  en- 
tered Boch  appearance. 

And,  even,  if  it  appear  that  the  attorney  entered  sach  appearance,  by  the  direc  • 
tions  of  the  landlord,  yet  this  will  not  preclude  the  landlord  from  shewing 
that  the  ju^nent,  rendered  in  the  action  against  him,  was  obtained  by  coUu- 
sioo  between  the  plaiotiiTand  the  tenant. 

If  the  jodgmcRt  recited  in  an  ezecatioo,  as  the  judgment  on  which  it  issued,  pur* 
port  to  have  been  entered  op  at  one  term,  and  the  record  produced  to  suppoct 
such  eiectttiod,  be  of  a  judgment  entered  op  at  another  term,  such  ezecotion 
is  irregular,  aod  all  the  proceedings  had  under  it  are  void. 

If,in  a  traatpe  action,  judgment  be  rendered,botb  against  the  principal  debtor  and 
the  trustee,  aod  one  execn^  ion  issue  on  both  jadgmeott  against  the  pridcipal 
debtor  and  the  trustee,  such  executiob  is  irregular  and  void. 

U  an  action  be  commenced  against  a  person,  not  residing  within  this  State,  and 
the  plaiotifT,  without  giving  to  the  defendant  personal  nioi.ce  of  the  suit,  take 
judgment  at  the  first  term,  such  judgment  Is  irregular  and  void. 

THIS  was  an  action  of  ejectment  for  a  farm  of  land  in  Dummers- 
ton  in  the  County  of  Windham.  On  trial  to  the  jury,  upon  the 
general  issue,  the  counsel  for  the  plaintiff,  stated,  that,  to  support 
the  plaintiff's  right  to  recover  in  this  action,  they  should  first  shew 
a  title  to  the  premises  in  Silas  Taft,  and  then,  a  judgment  in  favor 
of  the  present  plaintiff,  Rider,  against  Silas  Taft,  recovered  before 
the  County  Court,  for  the  County  of  Windham,  June  term,  1810, 
for  the  sum  of  ^291,83  cents,  an  execution  upon  that  judgment ; 
and  a  levy  ^f  that  execution  upon  the  premises,  as  the  property  of 
Taft ;  by  which  they  were  regularly  set  off  to  the  plaintiff,  and  the 
legal  title  vested  in  him. 

It  was  proved,  that  Taft  took  possession  of  the  premises,  in  the 
year  1790,  claiming  the  same  in  his  own  right ;  and  continued  in 
the  undbtnrbed  possession  of  the  premises,  by  himself  and  his  ten- 
ant until  the  year  1810.  Tafl  had  removed  from  the  state  in  the 
year  1 810,  having  let  the  premises  to  a  tenant,  by  the  name  of  Bel- 
knap, who  continued  in  possession,  under  Taft,  until  some  time  in 
the  year  1810,  when  he  delivered  possession  of  the  premises  to 
Giles  Alexander,  one  of  the  defendants, 

Taft's  title  to  the  premises,  being  thus  established  by  peaceable 
posseasion  in  his  own  right  for  more  than  fifteen  years,  the  plain- 


Rider 
vs 
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Windham^  tiff's  council  then  produced  copies  of  the  record  of  a  judgment,  io 
IBU.       favor  of  the  present  plaintiff^  against  Taft,  of  an  execution  issued 
thereon^  and  of  the  officers's  return  thereon  endorsed. 
It  appeared,  from  the  record,  that  Benjamin  Rider,  the  present 

Alexaoder  plaintiff,  commenced  his  action  before  the  County  Court  for  the 
County  of  Windham,  June  term,  1807,  against  the  said  Silas  TafI, 
as  an  absconding  or  conceliled  debtor,  and  summoned  one  Barnes, 
as  Trustee  of  TaA.  It  appeared  that  judgment  was  rendered  ia 
that  action  against  Taft,  the  absconding  debtor  at  the  first  term,  for 
4(291;  38  cents  ;  and,  after  sundry  continuances,  at  June  term  1811, 
Barns,  who  had  been  summoned  as  trustee,  was  found  to  be  Taft's 
trustee,  and  had  monies  in  his  hands  belonging  to  Taft,  to  the 
amount  of  4^49*38  cents.  Bams'  costs  were  taxed  and  allowed  at 
4^39,90  cents,  which  being  deducted  from  the  amount  of  Tail's  mo- 
ney, found  in  his  hands,  leA  a  balance  of  $9,48  cents  to  be  applied 
on  the  judgment  against  Taft.  The  record  concludes  in  these 
words,  ^^  that  the  plaintiff  have  his  execution  for  the.  balance  found 
due  in  the  hands  of  said  trustee,  being  j(9,48  cents,  as  well  as 
against  the  said  Silas  Taft,  for  his  damages  aforesaid  and  his  costs, 
taxed,  at  the  present  term  at  $41,42  cents.'  Execution  issued  pa 
the  second  day  of  October,  1810,  reciting  the  judgment  against 
Taft  as  recovered  at  June  term,  1810 ;  although  the  damages  had 
been  assessed,  and  the  judgment  entered  up  at  June  term,  1807. 
,  The  execution  also  recited  the  judgment  against  Barns,  the  trustee, 

as  having  been  rendered  June  term,  1810;  and  directed  the  officer 
to  collect  of  Barnes,  the  trustee,  the  said  sum  of  $9,48  cents,  and 
to  collect  the  residue  ef  the  said  judgment  of  Taft,  to  be  levied 
of  his  goods,  chatties  or  estate.  Which  execution  was  by  the  con- 
stable of  Dummerston,  on  the  fourth  day  of  October,  1810,  levied 
for  the  residue  of  the  judgment  against  Taft,  on  the  premises  de- 
manded, and  the  return  made  and  recorded  in  the  proper  offices,  as 
the  law  directs, 

WiJUam  C.  Bradley ,  for  the  defendants,  objected  to  the  evidence 
offered  by  the  plaintiff,  on  two  grounds.  First,  for  that  the  judg- 
ment recited  in  tlie  execution,  purports  to  have  been  rendered  at 
June  term,  1810 ;  to  support  which  a  record  is  produced,of  a  judg- 
ment rendered  at  June  term  1807.  Secondly,  for  that  the  execu- 
tion issued  on  two  dbtinct  judgments,  one  against  Taft,  the  princi- 
pal debtor,  and  one  against  Barnes  the  trustee. 
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The  Court  admitted  the  record,  reserving  the  point ;  the  parties  Windham. 
consenting  to  a  rule,  that,  if  a  verdict  should  be  found  for  the  plain-     18^4'^ 

tiff,  and  the  Court  should  be  of  opinion  that  the  record  wa&  proper-  ^^^v^^^/ 
\y  admitted,  the  verdict  to  stand,  but  if  of  opinion  that  the  record     ^^^^ 

oucht  not  to  have  been  admitted,  the  verdict  to  be  set  aside  and  a  AiexaDder 

,  .  &  Kathaa. 

non  suit  •entered. 

Bradkt^f  then  stated  as  the  defence  in  this  action,  that  Gilts  Al« 
exander,  one  of  the  defendants,  had,  at  a  Circuit  Court  of  the  Uni- 
ted States,  holden  at  Rutland,  in,  and  for  the  district  of  Vermont, 
on  the  third  day  of  October^  1808,  recovered  a  judgment  in  an  ac- 
tion of  ejectment,  in  his  favor  against  Silas  Taft  the  landlord,,  and 
D.  Belknap,  the  tenant,  for  tlie  premises  demanded  in  the  present 
action.  That  he  prayed  out  a  writ  of  possession  on  that  judgment, 
by  virtue  of  which  he  obtained  actual  seisin  and  possession  of  the 
premises. 

On  production  of  the  record  in  the  action  of  ejectment.  It  appear-^ 
ed  that  the  writ  of  ejectment  was  regularly  served  on  Belknap,  the 
tenant  in  possession,  personally ;  that  service  of  the  writ  was  made, 
as  to  Taft,  the  landlord,  by  a  copy  left  at  his  last  and  usual  place  of  ' 
abode,  in  Dummerston.  That  the  action  was  entered  at  May 
term  ol  the  Circuit  Court,  1808,  a  general  appearance  was  entered 
for  the  defendants,  and  the  cause  continued  to  the  then  next  Octo- 
ber term  of  sedd  Court ;  at  which  term,  judgment  was  entered  by 
default,  and  a  writ  of  possession  thereon  issued,  which  was  nev- 
er executed  otherwise,  than  by  Belknap's  delivering  the  possession 
of  the  premises  to  Giles  Alexander,  the  plaintiff  in  that  ejectpaent ; 
a  minute  of  such  delivery  of  possession  being  endorsed  on  the  writ 
and  ngned  by  Belknap. 

Everetf  for  the  plaintiff,  then  stated,  and  offered  to  prove  that 
the  judgment  in  favor  of  Alexander  against  Taft  and  Belknap  ^as 
obtained  by  collusion,  between  Alexander  the  plaintiff,  and  Bel- 
knap, Taft's  tenant,  in  possession.  That  Taft,  the  landlord  was  not 
at  the  time  a  resident  within  this  State,  that  he  had  no  notice  of  the 
pendency  of  the  action  of  ejectment;  that,  at  the  first  term  of  the 
Court,  Belknap  had  caused  a  general  appearance  to  be  entered  for 
himself  and  Taft,  the  landlord,  but  wholly  neglected  to  give  any  no- 
tice to  Taft.    And;  that  at  the  next  term,  judgment  was  rendered, 
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Wiadham,  as  on  deiault,  by  collusion^  between  Belkni^  and  Alexander.    And 

^m!^  insisted,  that  agreeably  to  the  eighty  eigth  section  of  the  jadiciaiy 

^•^y^  act|  no  title,  derived  nnder  such  a  jadgment,  could  avail  the  defen« 

vs.  dant,  in  this  action. 


Aleiaoder 
if  Kathao. 


Bradley  J  for  the  defendants,  contended  that  the  evidence  •ffered 
by  the  plaintiff,  was  inadmissible  ;  that  the  record  was  conclusive 
evidence  of  Taft's  appearance,  and  could  not  be  contradicted  by 
parol ;  that  it  fully  negatived  a  want  of  notice,  and,  consequently, 
all  collusion. 

By  ike  Court.  The  question  submitted,  is  very  important,  bat 
the  Court  think  it  very  dear. — The  eighty  eighth  section  of  the 
Judiciary  act,  which  points  out  the  mode  of  prosecuting  actions  of 
ejectment,  among  other  things,  provides,  ^  That  the  action  shall,  io 
all  cases  be  brought  as  well  against  the  landlord,  or  landlords,  if  any 
there  be,  as  against  the  tenant  or  tenants  in  possession  of  the  prem- 
ises demanded ;  and,  if  any  such  action  be  otherwise  brought,  the 
same  shall  on  motion  be  abated^v  And,  the  judgment  rendered  in 
such  action  shall,  while  remaining  in  force,  be  conclusive  against 
the  defendant  mr  defendants,  their  heirs  and  assigns."  And,  as  it 
was  foreseen  that  great  frauds  might  be  practised  by  collusion  be* 
tween  the  plaintiff  in  ejectment,  and  the  tenant  in  possession  in  the 
absence  of  the  landlord,  the  following  just  and  necessary  proraion 
was  introduced.  <<  And  if  the  plaintiff  or  plaintiff's  shall  neglect 
to  join  the  landlord  or  landlords  in  such  action,  or  shall,  by  colhi- 
sion  with  the  tenant  or  tenants  recover  judgment  against  him,  her, 
or  them,  for  the  sebin  of  any  lands  tenements  or  hereditaments, 
such  landlord  or  landlords  shall  not  be  prejudiced  thereby,  but  shall, 
in  any  trial  thereafter  to  be  had  of  his,  her,  or  their  right  to  such 
lands,  tenements  or  hereditaments,  against  the  person  or  persons, 
so  recovering  as  aforesaid,  or  any  one  holding,  or  deriving  claim 
from  or  under  him,  her  or  them,  be  taken  and  holden  to  have  the 
prior  possession."  This  is  a  remedial  provision,  and  that  against 
fraud  :  it  is  a  case,  in  which  the  Court  ought  to  give  a  tiberal  con- 
struction, and  go  to  the  utmost  extent  of  legal  rules  in  the  examina- 
tion. The  judgment  does  not  stand,  in  the  way,  if  collusion  be 
proved  ^  and  certainly  an  entry  of  an  appearance  of  the  landlord  in 
the  case  cannot.    Had  there,  indeed,  been  an  entry,  that  the  land* 
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lord  penonally  appeared  and  confessed  judgment  against  bimsdf)  fFuidAam, 
for  the  demianded  premises,  it  would  have  been  conclasive.  Bat,  '{uJ^' 
we  know  that  an  appearance,  in  almost  every  cause,  in  which  an  ^^'TX^"^^ 
appearance  is  entered,  is  entered  by  an  attorney,  and  that  without  vs. 
actual  warrant  from  the  party^  our  law  affd  practice  not  requiring  ^^^han! 
such  warrant.  And  we  know  also,  that  .attornies  may  be,  and  of- 
ten are  imposed  upon,  and  induced  to  enter  an  appearance  without 
the  knowledge  of  the  party,  for  whom  they  appear.  In  a  case  like 
this,  no  attorney  with  us,  would  hesitate,  at  the  request  of  the  ten- 
ant, to  enter  an  appearance,  as  well  for  the  landlord,  as  for  the  ten- 
ant. To  procure  such  entry  might  be  the  first  act  in  the  fraudulent 
drama.  The  question  is  not,  whether  it  is  admissible  to  prove  that 
there  was  no  appearance  entered,  to  admit  such  proof  would  be  to 
contradict  the  record  ^  but  the  question  i»,  can  proof  be  admitted 
to  $hew  who  procureil  the  entry  to  be  made,  whether  it  was,  or  was 
not  done,  by  the  order  or  with  the  knowledge  of  the  landlord,  or  of 
the  tenant  only,  and  such  proof  clearly  is  admissible.  But  were  it 
not,  and  the  record  of  the  entry  be  considered  as  conclusive  evi- 
dence of  the  landlord's  actual  appearance,  at  the  first  term,  yet  it 
would  not  be  conclusive  against  all  collusion ;  but  it  would  still  be 
competent  for  him,  to  prove  that  the  pkdntifi'in  the  action  of  eject- 
ment, by  colluding  with  the  tenant  procured  the  judgment  to  be  en- 
tered by  default.  And  not  only  the  landlord  but  any  other  person 
holding  under,  or  deriving  title  from  him,  may  avail  himself  of  the 
same  ptooL  The  evidence  offered  by  the  plaintiff  is  therefore  ad- 
mitted. 

The  plaintiff  by  Belknap,  the  tenant,  fully  proved  the  collusion, 
as  before  stated, 

The.defen^t  Alexander,  then  attempted  to  prove  a  prior  title 
in  himself,  derived  from  another  source,  but  failing  to  do  so,  a  ver- 
dict was  taken  for  the  plaintiff,  subject  to  the  opinion  of  the  Court, 
on  the  ca%e  reserved. 

Afterwards  the  case  reserved,  coming  on  to  be  heard, 

F»el(i,  for  the  plamtiff,  contended,  that  the  judgment  and  execu- 
tion against  Taft,  were  regular,  and  with  the  doings  thereon  suffi- 
cient to  support  the  plaintiff's  title  in  this  action.  That  the  judg- 
ment agamst  Taft  at  June  term,  1807,  was  but  inchoate,  and  was  not 
perfected  until  Jupe  term  1810,  when  the  additional  costs  were  tax* 
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JVinHum^  ed,  it  was,  therefore,  well  recited  in  the  execution  as  of  that  tend, 
^wT'     That  in  every  case,  where  money  was  found  in  the  hands  of  the 

^"^"^v^^^  trustee,  but  not  enough  to  satisfy  the  whole  judgment  against  the 
rt.       principal  debtor,  it  was  regular,  and  was  the  constant  practice  in 

*'k*^'  the  County  Court  of  that  County,  to  issue,  as  in  tlie  present  case^ 
one  execution  only  against  the  principal  debtor  and  trustee,  desig* 
oating  the  sum  to  be  collected  of  each.  But  when  the  disclosure 
was,  of  property  subject  to  sale,  it  was  the  practice  of  the  Court  to 
issue^  first,'  an  execution  against  the  property  in  the  hands  of  the 
trustee,  and,  if  on  being  sold,  the  property  proved  insufficient,  then 
to  issue  an  execution  against  the  principal  debtor  for  the  balance  ; 
and  he  insisted  that  the  practice  was  correct,  and  if  not,  that  it  was 
but  an  error,  not  an  irregularity* 

Charlet  Marsh  and  Bradley y  for  the  defendants.  The  execu- 
tion, as  against  Taft,  is  not  merely  erroneous,  but  irregular  and 
void — it  is  wholly  without  foundation,  having  no  judgment  to  sup- 
port it:  and  it  is  necessary  for  the  plaintiff,  to  support  his  title,  ia 
this  case,  to  shew,  not  only,  a  regular  execution,  but  a  regular  judg- 
.  ment,  on  which  the  execution  issued.  The  execution  purports  to 
have  issued  on  a  judgment  rendered,  at  June  term  1810,  but,  there 
appears  of  record  no  such  judgment,  at  that  term.  There  does,  in- 
deed, appear  a  judgment,  rendered  at  June  term,  1807,  between  the 
same  parties,  and  for  the  same  sum,  in  damages,  but  for  a  different 
amount  of  costs;  this  cannot  support  an  execution  purporting  to 
have  issued  on  a  judgment,  at  a  different  term — it  may  be  consider- 
ed a  mistake,  but  it  is  a  fatal  mistake ;  every  one  takes  judgment^ 
and  takes  out  process  upon  his  judgment  at  his  own  risque. 

But,  on  another  ground,  the  execution  is  still  more  obviously  ir- 
regular. The  judgment  against  the  principal  debtor,  and  the  judg- 
ment against  the  trustee,  are  two  separate  and  distinct  judgments  ; 
as  much  so  as  two  judgments,  in  favor  of  the  same  plaintiff,  but 
against  two  several  defendants,  in  two  several  actions,  and  they  can 
no  more  be  joined  in  the  same  execution,  in  the  one  case  than  in  the 
other,  The  mode  pursued,  in  this  case,  is  not  only  novel,  but  ab- 
surd, and  were  there  no  other  objection  against  the  plaintifl*'s  title, 
this  alone  would  be  fatal. 


The  opinion  of  the  Court  was  delivered  by 

Ghipman,  Ch.  J.    There  appears  to  have  been  too  little 


3tten« 
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lion  paid  to  the  regular  mode  of  proceedings  in  the  caseofRideri  f^ihm^ 
ihe  present  plaintiff  against  Taft  and  the  trustee  Barnes,  in  the  isu! ' 
County  Court.  The  mode  cf  proceeding,  pointed  out  in  the  tnis-  ^'^JJ'^^ 
tee  act,  is  very  plain  :  the  statute  provides,  that  unless  it  shall  ap*  v$. 
pear  thnt  personal  notice  has  been  given,  both  to  the  trustee  and  f^  Katbui^ 
principal  debtor,  the  cause  shall  be  continued ;  and  before  the 
plaintiff  can  obtain  judgment  against  the  principal  debtor,  notice 
must  be  given,  in  the  same  manner,  as  is  provided  in  the  fifty  fifth 
section  of  the  judiciary  act.  If  the  person  cited  as  trustee,  has  been 
served  with  personal  notice,  he  is  bound  to  appear  at  the  first  term, 
to  be  examined,  or  make  a  sufficient  excuse  for  his  not  appearing 
in  person.  If  he  shall  appear  at  the  first  term,  or  at  a  subsequent 
term,  to  which  the  cause  shall  have  been  continued,  he  is  to  disclose, 
on  oath,  whether  he  have  in  his  possession,  any  money,  goods,  chat" 
teb,  rights  or  credits  of  the  principal  debtor,  and  to  what  amount. 
And,  if  it  be  found  that  such  trustee  had  in  his  possession,  at  the 
time  he  was  served  with  the  pi;ocess,  money,  goods,  &c  of  the 
principal  debtor,  it  is  to  be  entered  of  record,  and  he  is  made  liable 
therefor,  to  the  amount  of  the  judgmAt  to  be  obtained  against  the 
principal  debtor,  if  there  be  so  much  in  his  possession.  On  such 
finding,  the  plaintiff  may  proceed  to  obtain  judgment  against  the 
principal  debtor,  under  the  fitfy  fifth  section  of  the  judiciary  act, 
before  mentioned }  but  can  have  no  further  process  against  the 
trustee,  until  such  judgment  be  obtained.  If  no  money,  goods,  to. 
are  found  in  the  possession  of  the  person  cited  as  a  trustee,  he  shall 
not  be  adjudged  a  trustee ;  and,  unless  it  shall  appear,  that  the 
principal  debtor  shall  have  been  personally  served  with  notice  of 
the  process,  or  shall  have  actuaUy  appeared  in  the  suit,  no  further 
proceedings  shall  be  had  upon  the  process.  If  property  be  found 
in  the  possession  of  the  trustee,  no  execution  can  issue  against  him^ 
until  judgment  shall  have  been  obtained  against  the  principal  debt- 
or. If  the  goods  and  chatteb  found  in  the  possession  of  tlie  trustee^ 
are  such  as  are  liable  to  be  sold  on  execution,  the  execution  shall 
first  issue  against  such  goods  and  chattels,  in  the  possession  of  the 
trustee;  and  if  the  officer,  having  such  execution  shall  return,  that 
the  trustee  refused  to  expose  such  goods* and  chattels,  or  to  pay  the 
amount,  the  creditor  may  have  a  rule  of  Court  on  the  trustee,  to 
shew  cause  why  the  creditor  should  not  have  an  execution  against 

nich  trustee,  his  goods  and  estate ;  and.  no  just  cause  being  shewn, 

35 
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fVindham,   the  creditor  shall  have  execution  accordingly.    In  all  other  cases^ 
181*^' '     where  the  trustee  is  found  to  have  in  his  hands  money,  of  the  princi- 
^^!7^^    pal  debtor,  or  some  debt  or  demand  which  he  is  holden  to  satisfy  in 
vs.       money  only,  execution  is  to  issue,  in  the  first  instance  against  the 
i  Katbao.  trustee  his  goods  and  estate.     If  there  be  sufficient  found  in  the 
hands  of  the  trustee,  after  deducting  the  costs,  which  shall  be  allow- 
ed him  by  the  Court,  to  satisfy  the  judgment  against  the  principal 
debtor,  no  execution  is  to  issue  against  him,  if  not,  execution  is  to 
issue  against  him  for  the  balance.     There  are  other  provisions  in 
the  act,  but  I  have  recited  all  those  which  have  any  bearing  on  the 
case  before  the  Court. 

In  this  case,  two  objections  have  been  made  to  the  admission  of 
the  record,  in  support  of  the  plaintifTs  title. 

1.  That  the  execution  through  which  the  plaintiff  attempts  to 
derive  his  title,  has  no  judgment  to  support  it.  The  execution 
recites  a  judgment  of  June  term,  1810 ;  but  the  record  is  of  a  judg- 
ment, entered  up,  June  term,  1807.  The  Court  consider  this  an 
irregularity  5  there  is  no  record  to  support  the  execution,  as  issued* 
It  cannot  be  admitted,  that  the  taxation  of  additional  costs,  and  the 
award  of  execution,  at  June  term,  1810,  which  were  incidents  in  the 
suit,  had  the  effect  to  bring  forward,  and  fix,  as  of  that  term,  a  judg^ 
ment  which  had  been  fully  made  up  and  entered  of  record,  at  a  for- 
mer term.  In  a  trustee  suit,  execution  is  sometimes  necessarily  a- 
warded.at  a  term  subsequent  to  that,  at  which  the  judgment  was  en- 
tered up  against  the  principal  debtor,  but  the  execution  must  recite 
the  judgment,  as  of  the  term  when  it  was  entered  up. 

The  2d  objection  is,  that  the  execution  includes  two  separate 
and  distinct  judgments,  one  against  Taf\,  the  principal  debtor,  and 
one  against  Barnes,  the  trustee.  The  Court  think  this  is  ako  a  fa* 
tal  irregularity,  as  is  very  apparent  from  the  explanation  which  has 
been  given  of  the  proceedings  under  the  trustee  act.  The  judgment 
ffgainst  the  principal  debtor,  and  the  judgment  against  the  trustee, 
are  distinct  and  separate  judgments,  to  all  intents  and  purposes,  and 
can  no  more  be  joined  in  the  same  writ  of  execution,  than  separate 
judgments  in  favor  of  the  ss^ne  plaintiff,  against  several  defendants 
in  different  suits. 

In  examining  the  record  we  find  another  fatal  irregularity,  which 
has  not  been  adverted  to  by  the  counsel  on  either  side.  It  appears 
that  the  principal  debtor  bad  absconded,  and  did  not  reside  in  this 
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state,  either  at  the  time  the  suit  was  commenced,  or  at  any  time  Windham, 
while  it  was  pending  in  Court,  that  he  had  no  personal  notice  of  the      isii/ 
suit,  and  that  he  did  not  appear ;  yet,  judgment  was  taken  against  ^"^JT^*^ 
him,  by  defauh,  at  the  first  term  of  the  Court,  contrary  to  the  ex-        vi. 
press  provisions  of  the  statute.     This  renders  the  judgment,  as  per-  ^  Kaihan^ 
feet  a  nullity,  as  though  it  had  been  rendered  without  any  antece- 
dent process.    It  follows,  that  all  the  proceedings,  had  under  that 
judgment  are  void,  and  that  the  plaintiff  could  not,  thereby,  acquire 
any  title  to  the  premises  demanded.    Let  the  verdict  be  set  aside 
and  a  non  suit  entered. 


Tapt  v8.  Howard. 

It  is  the  office  of  ao  innociido,  in  a  declantioo  to  explain  vfaat  is  before  alledgedi 
not  to  introdoce  an>  new  matter ;  and,  if  the  matter  before  alledgcd  be  iottif* 
fieient,  it  cannot  be  aided  by  an  innuendo. 

THIS  was  an  action  for  words.  The  declaration,  after  the  usual  Windkam, 
introduction,  but  without  any  colloqium,  procedes.  ^^  The  defend-  ^i^^^' 
ant  did,  on  the  I5th  day  of  June,  1813,  at  Townsend  aforesatd, 
with  a  loud. voice,  speak,  utter  and  publish  the  following  false,  scan- 
dalous and  malicious  words,  of,  and  concerning  the  plaintiff,  to  wit : 
I  have  come  to  see  you  (meaning  the  said  Amasa)  about  burning  my 
bark  house,  (meaning  the  bark  house  of  the  defendant  and  others, 
which  had  then  lately  been  burnt,  standing  a  little  eastward  from 
Marsh's  store,  and  Charles  Phelp's  office  in  said  Townsend)  I  want 
that  you  (meaning  the  plaintiff)  should  give  me(meaning  the  defend- 
ant) some  satisfaction  respecting  the  matter,  (meaning  the  burning 
of  the  bark  house  aforesaid.)  I  do  not  think  you  would  have  done 
it,  (meaning,  have  burnt  the  bark  house)  ifyou  had  not  been  influ- 
enced by  your  father  and  grandfather.  Upon  which  the  plaintiff 
said,  that  he  knew  nothing  about  the  matter.  Then  the  defendant, 
proceeded,  and,  with  a  loud  voice,  did  utter  and  publish  the  follow- 
ing false,  scandalous  and  malicious  words,  to  wit :  I  know  more 
about  the  matter  (meaning  the  burning  of  the  bark  house  aforesaid) 
than  you  (meaning  the  plaintiff)  think  for.  I  know  that  you 
(meaning  the  plamtiff)  set  it  on  fire,  and  you  (meaning  the  plain- 
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Windham,  tiff)  had  better  own  the  matter ;  you  can  settle  it  easier  than  when 
^."/it      it  is  proved. 

To  this  declaration  there  was  a  demurrer  and  joinder^ 

Field  and  Charles  PhelpSy  in  support  of  the  demurrer.  The 
words  as  set  forth  in  the  declaration  are  not  actionable.  No  col- 
loquium is  introduced,  concerning  any  building  before  that  time, 
burnt  The  innuendo  in  the  first  part  of  the  declaration,  in  these 
words,  ''  meaning  the  bark  house  of  the  defendant  and  others," 
which  had  then  lately  been  burnt,  cannot  be  taken  to  supply  the 
place  of  a  colloquium,  nor  can  it,  in  any  way,  help  the  matter,  as 
there  irnothing  going  before  to  which  it  refers,  for  explanation,  as 
is  the  office  of  an  innuendo. 

ElBatj  for  the  plaintiff.  The  words  set  f«rth  in  the  declaration, 
are  in  themselves  actionable ;  but,  if  not,  the  declaration  may  be 
taken  as  containing  two  sets  of  words,  or,  rather  two  counts ;  then 
the  innuendo  in  the  first  count  is  in  the  nature  of  a  colloquium,  of, 
and  concerning  a  certain  bark  house,  which  had,  then  lately  been 
burnt;  and  the  innuendoes  in  the  second  count,  refering  to  the  first, 
so  fixes  the  meaning,  as  clearly  to  render  the  words  in  the  second 
count  actionable,  if  not  otherwise  so. 

By  the  Court.    The  words  as  set  forth  in  the  declaration  are  not 

^actionable.    Had  there  been  a  colloquium  introduced,  of  and  cod- 

cernmg  a  certain  building,  called  a  bark  house,  belonging  to  said 

Chapin  Howard  and  others,  and  which  had  then  Ifitely  been  burnt, 

and  was  supposed  to  have  been  set  on  fire  by  some  evil  disposed 

person;  the  words  laid  in  the  declaration  might,  with  proper  inno* 

endoes,  refering  to  the  colloquium,  have  been  held  actionable.    But 

it  is  the  office  of  an  innuendo  to  explain,  by  refering  to  something 

already  introduced,  not  to  introduce  new  matter.     The  innuendo, 

relied  upon  by  the  plaintiff's  counsel,  in  what  he  calls  the  first  set  of 

words,  is  introductory  of  new  matter.     There  is  no  colloquium,  n» 

facts  stated  to  which  it  can  refer.     The  matter  in  what  is  called  the 

first  set  of  words  is  insufficient,  and  a  reference,  in  what  is  called 

the  second  set  of  words  to  this  insufficient  matter,  cannot  avail;  and 

as  no  special  damages  are  laid,  the  declaration  cannot  be  supported, 

there  must  therefore  be 

Judgtnent  for  the  defendant. 
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Windham^ 

Allen  vs.  Fisher,  and  others.  '^iT'i'' 


1814. 


To  ao  aelioD  on  a  guol  bond,  Dotbiog  can  be  pleaded,  which  might  have  been 
pleaded  to  the  origiDal  aclioD,  or  which  exiited  previous  to  the  reoditioo  of 
jodgment. 

THIS  was  an  action  on  a  gaol  bond,  taken  by  the  Sheriff  of 
Windham  County,  for  the  liberties  of  the  prison  granted  to  Fisher 
and  Uaviland,  two  of  the  defendants,  who  had  been  committed  on 
an  execution, in  favor  of  Esther  Allen,  the  plaintiff,  on  which  occa* 
aion  Fisher  and  Haviland,  as  principals,  and  the  other  defendants, 
as  sureties,  executed  the  bond  on  which  the  action  was  brought. 
Fisher  and  Haviland  escaped,  and  the  Sheriff,  thereupon,  assigned 
the  bond  to  Allen  the  creditor. 

To  the  declaration,  which  is  in  the  common  form,  the  defendants 
pleaded,  that  the  plaintiff  ought  not  to  have  or  mantain  her  said  ac- 
tion thereof  against  them  the  defendants,  for  that,  after  the  service 
of  the  original  process,  and  before  the  rendition  of  judgment,  on 
which  the  execution  issued  for  the  said  sum  of  ^107)46  dam- 
ages, and  $7,59  costs,  and  on  which  the  said  Fisher  and  Hav- 
iland were  committed  in  manner  aforesaid ;  the  said  Fisher  for  him< 
self,  and  the  said  Haviland,  did  pay  unto  the  said  Esther  Allen,  the 
pliuntiff,to  her  complete  satisfaction,  the  full  value  of  the  note,  for 
the  recovery  of  which  the  said  process  was  commenced.   On  which 
the  said  Esther  Allen,  the  said  note  not  being  then  in  her  possession, 
did  promise  to  deliver  the  said  note  to  the  said  Haviland,  or  db- 
charge  the  same.     And  the  said  Fisher  and  Haviland,  placing  full 
confidence  in  the  promise  and  undertaking  of  her  the  said  Esther, 
as  afcHresaid,  did  not  attend  further  to  defend  said  action,  so  com- 
menced on  said  note ;  and  the  judgment  aforesaid  for  ^e  sum  of 
jtl07,46  damages,   and  $Ti^9    costs,  was   rendered    on   said 
note  against  the  said  Fisher  and  Haviland,  by  defoult,  in  man- 
ner aforesaid,  contrary  to  the  express  agreement  of  the  said  Esther, 
after  the  said  note  had  been  paid,  and  satisfied. 

To  which  plea,  there  was  a  demurrer  and  joinder. 

By  the  Court.  It  is  unnecessary  to  hear  arguments  in  this  case. 
The  plea  cannot  be  supported,  either  on  principle  or  by  precedent  5 
it  is  clearly  bad  both  in  form  and  substance*  There  is  a  total  want 
#f  precision  in  setting  forth  the  facts^  and  the  matter  is  wholly  irre* 
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Windham, 

August 

1814. 


Allen 

Fisher 
etal. 


ievanty  and  iaadmissible.  It  can  never  be  permitted  to  a  defendant, 
after  judgment,  even  on  a,  scirefacias  to  revive  the  judgment,  to 
plead  in  his  defence,  any  matter  which  might  have  been  pleaded  to 
the  original  action,  or  which  existed  previous  to  the  rendition  of  the 
judgment,  though  a  Court  of  equity  will  in  some  cases  grant  relief. 
It  may  be  collected  from  this  plea,  that  Fisher  and  Haviland  were 
sued  by  the  plaintiff,  on  a  note  which  she  held  against  them,  for 
what  sum  is  not  stated  ;  that  after  the  service  of  the  writ,  and  prob- 
ably before  the  return,  they  paid  the  money,  or,  as  it  is  stated,  the 
full  value  of  the  note,  to  her  complete  satisfaction  ;  the  plea  does  not 
state  what  sum  was  due — what  sum  was  paid,  or  in  what  the  pay- 
ment was  made ;  but  that,  oi(  receiving  payment,  the  plaintiff  prom- 
ised to  deliver  up  the  note,  which  was  not  then  present,  or  dis- 
charge the  same.  That,  in  consequence  of  this  promise,  they  did 
not  appear  to  defend  in  the  suit,  and  judgment,  was  thereupon  ob- 
tained on  default.  If  this  be  true,  the  defendant  might  by  a  proper 
plea  have  had  a  partial  relief  in  this  action.  If  they  actually  paid 
any  thing  to  the  plaintiff,  as  alledged,  which  she  hadxiot  accounted 
for,  she  is  still  indebted  to  Fisher  and  Haviland  for  the  amount,  and 
the  defendants  might  have  pleaded  it  in  off-set,  in  this  action.  It 
has  been  settled  in  this  Court,  that,  in  an  action  by  a  creditor 
against  principal  and  sureties,  the  defendants *may  set-off  any  sam 
due  from  the  plaintiff  to  the  principal  which  he  might  have  set-ofi* 
had  the  suit  been  against  the  principal  solely.  It  was  so  settled  by 
this  Court,  on  a  full  examination  of  principles  and  authorities,  in 
the  case  of  Brundridge  v,  Whitcomb  and  others,  (ante  page  180.) 
That  was,  like  the  present  case,  an  action  on  a  gaol  bond,  by  the 
creditor,  assignee  of  the  Sheriff,  against  the  principal  and  his  surety. 
The  principal  was  allowed  to  set  off  a  sum  due  to  him  from  the 
plaintiff  before  the  commencement  of  the  action ;  it  might  have 
been  so  done  in  this  case,  if  the  facts  stated  be  true,  but  this  matter 

cannnot  be  pleaded  in  bar. 

Judgment  for  the  plaintiff. 
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Writmoke  w.  Rider.  Augaat. 


18U. 


If  a  report  of  referees  be  aet  aside  by  tlie  County  Court,  do  advaotage  can  be 
taken  of  such  report,  in  any  subsequent  trial  of  the  cause,  either  in  the  Coun- 
ty, or  Supreme  Court. 

Whetiier  a  report  of  Refereet*  ought  to  be  aocepted  or  set  aside,  is  a  qoettion 
wholly  io  the  legal  diKretioo  of  the  Courtj  to  which  it  is  uiade,  and  cannot  be 
rev»T»ed  by  writ  of  error,  or  otherwise. 

THIS  was  an  action  of  aaaumpsit,  originally  commenced  before 
the  County  Court,  By  a  rule  of  that  Court^  the  cause  was,  by  con- 
sent of  parties  referred  to  R.  Hatch,  J.  Dorr  and  N.  Gere.  At  the 
time  appointed  for  the  reference,  N.  Gere,  one  of  the  Referees,  was 
absent,  and  the  parties,  by  an  agreement  in  writing,  substituted 
William  Watt  in  the  place  of  N.  Gere.  Reuben  Hatch,  J.  Dorr 
and  W.  Wait,  proceeded  to  hear  the  parties,  on  the  ISth  day  of 
February,  1813^  and  made  a  report  to  the  next  Afarch  term  of  the 
County  Court,  in  favor  of  the  defendant.  On  motion  of  the  plain- 
tifPs  Counsel,  the  Court  set  aside  the  report,  principally,  on  the 
ground  that,  such  substitution  of  a  person  as  referee,  in  the  place  of 
a  referee,  appointed  by  the  Court,  was  not  binding  upon  the  parties. 
Whereupon  T.  Hutchinson,  counsel  for  the  defendant  filed  a  bill  of 
exceptions,  which  was  signed  by  the  judges,  and  came  up  with  the 
record.  After  the  bill  of  exceptions  was  filed,  the  catise  was  contin- 
ued to  the  next  Sept.  term  of  the  said  Court ;  at  which  term  the 
defendant  pleaded  (as  after  the  last  continuance)  the  report  of  the 
Referees,  which  had  been  set  aside,  as  an  award  of  arbitrators  on  a 
parol  submission  of  the  parties.  To  which  plea,  C.  Marsh,  Coun- 
sel for  the  plaintiff,  replied,  setting  forth  the  rule  of  reference  as  be- 
fore stated,  the  substitution  of  W.  Wait,  as  a  referee,  in  the  place  of 
N.  Gere,  the  report  of  the  Referees,  and  that  the  report  was  set 
aside  by  the  Court :  and  averred  that  this  was  the  same  submission 
and  award  set  forth  in  the  plea. 

To  this  replication  there  was  a  demurrer  and  joinder ;  and  the 
County  Court  rendered  judgment  for  the  defendant ;  from  which 
judgment  the  plainttfT  entered  an  appeal  to  ^is  Court. 

And  now  Hutchinson  for  the  defendant,  moved  this  Court  to  ac- 
cept the  aforesaid  report  of  the  referees,  made  to  the  County  Court| 
on  the  ground,  that  the  facts  stated  in  the  bill  of  exceptions,  and  ap- 
pearing on  the  record,  warranted  snch  acceptance,  and  a  judgment 
•n  the  report  in  favor  of  the  defendant. 
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iTtfiiior,  By  the  Courts  There  can  be  no  foundation  for  the  motion  :  the 
ISU.  ^^g  of  the  bill  of  exceptions,  in  this  case,  is  a  strange  irr^iihrity. 
Whether  a  report  of  referees  ought  to  be  accepted  or  set  aside,  is  a 
question  wholly  in  the  legal  discretion  of  the  Court  to  which  it  is 
made ;  and  it  is  not  examinable  elsewhere  in  any  shape.  As  well 
might  the  decision  of  a  Court  in  granting  or  refusing  a  new  trial  be 
re-examined  in  another  Court. 

But,  in  this  case,  the  defendant,  had,  after  the  bill  of  exceptions 
was  filed,  pleaded  to  the  action  ;  an  issue  of  law  was  joined,  and 
the  County  Court  rendered  judgment  thereon  in  favor  of  the  defen- 
dant ;  the  bill  of  exceptions  was  abandoned,  and  the  cause  stands 
for  trial  before  this  Court,  on  the  pleadings  closed  in  the  County 
Court,  and  on  which  that  Court  rendered  judgment. 

The  defendant  takes  nothing  by  this  motion. 

The  pleadings  were  afterwards  withdrawn,  by  consent  of  parties 
and  the  general  issue  pleaded. 


Enos  v8.  Brown. 

In  a  ease  wlicre  personal  property  is  atiacbod  on  me&ne  process,  if  execution  be 
taken  out  and  delivered  to  ibe  same  officer, « bo  served  tbeattacbment,  within 
thirty  days  from  the  time  final  jndgmeot  was  rendered  in  the  suit,  it  is  a  taking 
of  the  property,  in  pxecntioo  within  the  meaning  of  the  33d  section  of  the  jodi 
ciary  act ;  and  the  property  is  not  discharged  from  the  attachment,  althoogh 
the  execution  be  not  actiinlly  levied  upon  the  property  within  thirty  days. 

ff^indsor,  THIS  was  a  writ  of  error  brought  to  this  Court,  to  reverse  a 
"^iTii*'  judgment,  rendered  by  the  County  Court,  for  the  County  of  Wind- 
sor^n  an  action  on  the  case,  brought  before  that  Court  by  Pascal 
P.  Enos,  the  plaintiff  in  error,  against  Israel  P.  Brown,  the  defend- 
ant in  error.  The  record  of  which  judgment  brought  into  this 
Court,  is  as  follows  : 

"  Israel  P.  Brown  of  Plymouth,  in  the  County  of  Windsor  is  at- 
tached to  answer  to  Pascal  P.  Enos  of  Woodstock,  in  the  said  Coon* 
ty  of  Windsor,  Sheriff  of  said  County,  in  a  plea  of  the  case  for  that 
at  Plymouth,  on  the  17th  day  of  June,  1 811,  the  plaintiff  was  Sher- 
iff of  said  County,  and  had  in  his  hands  a  writ  of  attachment,  to  Wm 
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directed^  in  favor  of  Seth  Hodges  of  Pomfret,  in  said  County, 
against  Asa  Wheeler  and  Daniel  Brown,  both  of  said  Plymouth, 
which  writ  was  dated  the  day  and  year  last  aforesaid,  and  made 
returnable  before  the  County  Court  for  the  County  of  Windsor,  on 
the  third  Monday  of  September  then  next  And  the  plaintiff.  She- 
riff as  aforesaid,  by  virtue  of  said  writ,  attached  two  bay  coloured 
horses,  of  the  value  of  one  hundred  dollars  5  and  one  black  cow,  of 
the  value  of  sixteen  dollars  ;  and  one  two-horse  waggon,  of  the  val« 
ue  of  forty  dollars,  as  the  property  of  said  Daniel  Brown,  and  gave 
notice  to  the  said  Daniel,  as  the  law  directs,  and  returned  |he  said 
writ  to  the  said  Court,  to  which  it  was  made  returnable,  with  a  re- 
turn of  his  doings  thereon  endorsed.  And  the  plaintiff  on  the  same 
seventeenth  day  of  June  aforesaid,  at  the  request  of  the  said  Israel 
P,  Brown,  delivered  to  him  the  said  horses,  cow  and  waggon,  so  at- 
tached, as  aforesaid,  for  safe  keeping,  during  the  pendency  of  the 
suit  aforesaid;  and  in  consideration  thereof,  the  said  Israel  P. 
Brown,  by  his  receipt  in  writing  of  that  date,  acknowledged  the  re- 
ceipt of  the  said  horses,  cow  and  waggon,  and  promised  to  deliver 
the  same  when  demanded.  And  such  proceedings  were  had  by  the 
said  Hodges,  in  his  said  suit,  that,  at  the  March  term  of  said  Court, 
an  the  present  year  1812,  he  recovered  a  regular  judgment  against 
the  said  Daniel,  in  his  suit  aforesaid,  for  the  sum  of  $276,39 
damages,  and  $10,21,  costs  of  suit.  And,  within  thirty  days 
after  the  rendition  of  said  judgment,  the  said  Hodges  demand- 
ed of  the  said  Enos,  the  said  horses,  cow  and  waggon,  for  the  pur- 
pose of  levying  thereon  his  said  execution,  which  he  had  then  pray- 
ed out  00  said  judgment,  and  put  into  the  hands  of  the  sard  Enos,  to 
collect.  And  the  plaintiff  afterwards,  to  wit :  on  the  29th  day  of 
April  last  past,  then  having  the  said  execution  in  his  hands,  in  full 
life,  did  demand  of  the  defendant,  to  deliver  to  him  the  said  horses, 
cow  and  waggon ;  yet  the  defendant  refused,  &c.'' 

And  now  the  parties  appear  here  in  Court,  and  the  defendant, 
by  his  attorney  C*  Marsh,  defends,  pleads  and  says,  that  he  did  not 
assume  and  promise  in  manner  and  form  as  the  plaintiff  in  his  dec. 
laratjon  hath  alledged,  and  thereof  puts  himself  on  the  country  for 
trial;  and  the  plaintiff  by  his  attorney,  T.  Hutchinson  doth  the 
like.  The  record,  after  reciting  the  empannelling  of  the  jury  pro. 
ceeds — ^^  And  the  said  Enos,  then  and  there  proved  to  the  jury  a!j 

the  iacts  set  forth  in  his  said  declaration ;  and  proved  that  the  said 
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Windsor,    liorses,  cow  and  waggon,  were  demanded  of  him  the  plaintiff^  by 
isu       the  said  Hodges  within  thirty  dajs  from  the  rendition  of  said  jiidg- 
v^^v^^^  ment,  for  the  purpose  of  levying  said  execution  thereon  ;  and  that 
^*^      the  said  execution  was  at  the  same  time,  delivered  by  the  said 
Browo.     Hodges  to  the  said  Enos,  being  then  Sherififas  afores^d,  with  direc- 
tions for  him  to  levy  the  same  on  said  horses,  cow  and  waggon. 
And  that  after  the  expiration  of  thirty  days,  and  within  sixty  days 
after  the  rendition  of  said  judgment,  having  said  execation  in  full 
lifb,  he  the  said  Enos  demanded  the  same  property  of  the  said  Israel 
P.  Brown,  for  the  purpose  of  levying  said  execution  thereon. 

And  the  counsel  for  the  said  Israel  P.  Brown  did  then  and  there 
object,  and  insist  before  the  said  Court  and  jury,  that  in  point  of 
law,  the  plaimiflf  ought  not  to  recover,  because  he  did  not  make  a 
demand  of  the  said  property,  of  him  the  defendant,  within  thirty 
days  from  the  rendition  of  said  judgment. 

And  the  counsel  for  the  said  Enos,  did  then  and  there,  insist,  be. 
fore  the  said  Court  and  jury,  that  as  said  Hodges  had  demanded  said 
property  of  said  Enos,  and  delivered  to  him,  then  Sheriff  as  afore- 
said, the  said  execution,  within  thirty  days  from  tlie  rendition  of 
said  judgment,  for  him  to  levy  the  same  on  said  property,  the  said 
prop>erty  was  holden  to  satisfy  said  execution.  And  the  said  Enos 
was  holden  to  produce  the  same,  for  the  purpose  of  satisfying  said 
execution  ;  and  that  it  was  not  necessary  for  the  said  Enos,  to  de- 
mand said  property  within  thirty  days  from  the  rendition  of  said 
judgment. 

And  the  Chief  Judge  of  the  Court,  did  then  and  there  give  in 
charge  to  the  Jury,  that  it  was  necessary  in  point  of  law,  for  the 
said  Enos  to  have  demanded,  the  said  property  of  the  defendant^ 
Israel  P.  Brown,  within  thirty  days  from  the  rendition  of  said  judg- 
ment, in  order  to  recover  upon  said  receipt :  and,  with  that  charge, 
submitted  the  cause  to  the  consideration  and  decision  of  the  jury, 
who  returned  their  verdict  into  Court,  that  said  defendant,  did  not 
assume  and  promise  in  manner  and  form,  as  the  plaintiff  had  in  his 
decteration  aiiedged,  and  found  for  the  defendant  his  costs.  The 
bill  of  exceptions  concluded  in  the  usual  form  and  was  allowed  and 
signed  by  the  judges." 

The  plaintiff  assigned  for  error  the  misdirection  of,  the  judge  in  his 
charge  to  the  jury. 

The  defendant  pleaded  in  nuUo  est  erratum. 


OF  THE  STATE  OF  VERMONT.  283 

T.  HytcUMon^  for  the  plaiDtlff.    Where  goods  and  chatdes  are    Windior^ 
attacked  oa  mesne  process^  and  delivered  on^a  receipt  to  a  third      igf"' 


person,  they  remain  in  the  custody  of  the  law,  and  are,  to  all  legal 
purpasea  still  in  the  custody  of  the  ofiicer,  who  served  the  attach-  ^°^ 
ment,  who  is  alone  responsible  to  the  creditor,  that  the  property  Browo. 
shall  be  forthcoming  to  satisfy  his  execution,  when  obtained.  On 
delivery  of  the  execution  to  the  officer  in  due  time,  the  property  at- 
tached is  instantly  in  execution,  without  any  formal  act  of  the  offi- 
cer. The  receiptor  cannot  excuse  himself,  for  not  delivering  it  i^ 
properly  demanded,  at  any  time  within  the  life  of  the  execution ; 
proof,  therefore,  of  a  demand  on  4he  receiptor,  within  that>time,  al- 
thou^  after  the  expiration  of  the  thirty  days  from  the  rendition  of 
the  judgment,  is  sufficient  to  charge  him.  The  opinion  of  the 
judge  as  given  to  the  jury  in  his  charge,  was,  therefore  clearly 
erroneous* 

C.  Marshy  for  the  defendant.  To  continue  the  lien  of  the  credit- 
or on  goods  and  chatties  attached  on  mesne  process,  not  only  must 
the  execution  be  put  into  the  hands  of  a  proper  officer  within  thirty 
days  from  the  rendition  of  final  judgment  in  the  suit,  but  the  prop- 
erty must  be  actually  taken  in  execution  within  the  thirty  days. 
The  delivery  of  the  property,  in  such  case  to  a  receiptor,  is  for  the 
benefit  of  the  debtor,  and  it  is  supposed  to  go  into  his  hands.  But 
if  the  property  remain  in  the  hands  of  the  receiptor,  if  the  execution 
be  not  actually  levied  upon  it  within  the  time  prescribed  by  law, 
and  the  debtor  call  for  it,  as  being  discharged  from  the  attacliment, 
the  receiptor  must  deliver  it  to  him,  or  he  will  render  himself  liable 
to  an  action.  If  he  deliver  ti  to  the  debtor,  according  to  the 
doctrine  advanced  by  the  plaintiff's  counsel,  he  will  be  liable  to.the 
officer.  At  any  rate,  he  cannot  be  held  Uable  in  such  case,  tnless 
he  has  had  notice  of  the  execution,  which  does  not  appear  in  this 
case.  It  is  made  necessary  by  the  33d  section  of  the  judiciary  act, 
that  goods  attached,  be  actually  taken  in  execution,  within  the  thir- 
ty days,  if  not  so  taken  they  are  discharged  from  the  attachment. 
The  words  of  the  act  are,  ^^  That  when  the  goods  or-ahattels  of  any 
person  shall  be  takenl  on  mesne  process,  the  same  shall  be  holden 
thirty  days  from  tiie  time  that  final  judgment  shall  be  rendered  in 
the  suit ',  and  unless  the  plnintiff  in  such  suit,  shall,  within  the 
term  of  thirty  dayS|irom  the  time  of  rendering  such  judgment^  as 
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WindMr,    aforesaid  take  such  property  in  execution,  the  same  shall  be  dis- 
^1814**     charged  from  such  process ;  and  shall  be  no  farther  liable  to  answer 
v,^^/'"^  such  judgment,  than  though  the  same  had  not  been  attached."    If 
E°°*       then  there  be  not  an  actual  formal  taking  ef  the  property  in  execu- 
BroiTD.     tion,  it  will  be  discharged,  whether  in  the  hands  of  the  officer  or  re- 
ceiptor.   The  opinion  of  the  Court  below,  was,  therefore  correct, 
that,  the  property,  not  having  been  taken  on  the  execution,  or  de- 
manded of  the  receiptor,  within  thirty  days  from  the  rendition  of  the 
judgment,  was  discharged  from  the  attachment.     The  receiptor 
was  no  longer  holden  to  keep  the  property,  or  to  deliver  it  for  the 
ptupose  of  satisfying  the  execution  ;  but  it  belonged  to  the  debtor 
free  and  clear  from  all  the  consequences  of  the  attachment.    If  any 
question  remains  between  the  attaching  creditor  and  the  officer,  it 
can  neither  affect  the  owner  or  receiptor  of  the  property.    And,  as 
the  officer  had  delivered  the  property  on  receipt,  and  had  taken  an 
express  promise  for  the  re-delivery  of  it  on  demand,  he  had  parted 
with  the  custody  of  it  and  relied  on  the  promise,  there  can  be  no 
colour  for  saying,  that  the  delivery  of  the  execution,  to  him  by  the 
creditor,  was  either  an  actual  or  virtual  taking  of  the  property  in 
execution. 

Chipman,  Ch.  /.delivered  the  opinion  of  the  Court. 

In  this  case  the  writ  of  execution  was  delivered  to  the  same  offi- 
cer who  served  the  attachment ;  and  the  question  is,  whether  the 
delivery  of  the  execution,  to  such  officer,  is  a  taking  of  the  proper- 
ty in  execution,  within  the  true  intent  and  meaning  of  the  33d 
section  of  the  judiciary  act.  The  clause  in  this  section  ^^  unless 
the  plaintiff  in  such  suit,  shall  within  the  term  of  thirty  days  firom 
the  time  of  rendering  such  judgment  as  aforesaid,  take  such  prop- 
erty in  execution,  the  same  shall  be  discharged  &c,"  is  clearly  not 
to  be  construed  literally,  for  the  creditor  cannot  personally  take 
the  property  in  execution  ;  but,  the  true  construction  is,  shall  cause 
such  property  to  be  charged  in  execution  by  a  proper  officer. 
Personal  property,  attached  on  mesne  process  is  considered  as  in 
the  custody  of  the  law,  in  the  keeping  of  the  officer  who  served  the 
attachment,  for  the  purpose  of  satisfying  the  execution,  which  may 
be  obtained  in  the  suit,  and  is  on  the  delivery  of  the  writ  of  execu- 
tion to  him,  by  that  veiy  act,  charged,  or  taken  in  execution.  In 
this  case,  the  creditor,  within  thirty  days  from  the  rendition  of  the 
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judgment,  delivered  the  execution  to  the  same  officer  who  senred    Windsor^ 
the  attachment,  and  who  had  the  legal  custody  of  the  property,      igf]^  * 
The  officer,  then,  in  the  true  sense  of  the  law  had  the  property  in  ^^^^^^/''^z 
executicm,  and  he  had  until  the  return  day  of  the  execution,  to  levy       ^°°' 
the  money  of  that  property.     He  is  not  bound,  in  such  case  to  pro»     Browo. 
ceed  immediately,  but  with  due  diligence,  for  which  he  is  accounta- 
ble to  the  creditor  only. 

The  case  is  analogous,  to  that  of  a  person  in  gaol  on  mesne  pro- 
cess. By  the  S9th  section  of  the  judicary  act  it  is  provided,  ^^  that 
when  any  person  shall  be  attached  on  mesne  process,  and  shall  be 
committed,  agreeably  to  the  provision  of  this  act,  and  shall  be  in 
^aol,  at  the  time  final  judgment  shall  be  rendered  against  him,  he 
shall  be  discharged  from  confinement,  unless  the  plaintifi'in  such 
action,  within  fifteen  daysafier  rendering  of  final  judgment  as  afore- 
said, shall  charge  him  with  execution."  Now,  in  this  case,  the 
debtor  being  in  gaul,  a  prisoner  in  the  custody  of  the  Sheriff,  a  de- 
livery of  the  execution  to  the  Sheriff,  is  charging  such  prisoner  in 
execution.  It  would  be  so,  if  the  debtor  were  in  gaol,  in  the  custo- 
dy of  the  Sheriff  on  process  in  favor  of  a  third  person,  and  not  on 
process  in  favor  of  the  plaintiff.  This  is  a  clear,  and  well  settled 
doctrine  of  the  common  law.  And,  from  the  common  law  we  are 
to  ascertain  what  the  legislature  meant  by  charging  a  debtor  with 
execution.  It  is  true,  that  the  attachment  of  property,  as  author- 
ized by  our  statute,  was  unknown  to  the  common  law ;  but,  being 
introduced  by  statute,  it  comes  within  the  analogy,  the  principles 
and  reasons  are  the  same,  and  the  analogy  holds  good  in  most  of 
the  cases,  which  can  be  put.  But  if  the  debtor  be  in  gaol,  in  the 
custody  of  the  Sheriff,  and  the  creditor  deliver  his  execution  to  a 
constable,  who  has  no  connection  with  the  Sheriff,  and  has  not  the 
custody  of  the  debtor,  such  delivery  of  the  execution  to  the  consta- 
ble, will  not  chai^  the  debtor  in  execution.  The  creditor  must, 
in  such  case,  at  his  peril,  see  that  the  constable  charge  the  debtor  in 
execution,  by  delivering  to  the  keeper  of  the  ganl  a  copy  of  the  ex- 
ecution, with  his  return  of  the  commitment  thereon  indorsed,  within 
the  fifteen  days.  So  if  the  attachment  of  personal  property  on 
mesne  process  was  made  by  the  Sheriff,  and  the  plaintiff  deliver  his 
execution  to  a  constable,  he  does  not  thereby,  charge  the  property 
in  execution.  He  must  see  that  the  execution  be  levied  thereon, 
within   thirty  days,  or  a  demand  be    made   of  the  Sheriff,  to 
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Wijtd3or,   charge  him  in  case  the  property  has  been  eloigned.    The  fiamd 
1814.      steps  must  be  taken  if  the  officer,  who  served  the  attadnaent  shall 
be  out  of  office.    Oa  the  point  nov  in  qoestion,  the  analogy  is  full 
and  clear.    If  the  Sheriflfkeep  the  gaol  by  deputy  98  be  May,  and 

Brown.  |,gt,ally  does,  the  deputy  has  the  immediate  custody  of  the  prisoner, 
yet  if  the  execution  be  delivered  to  the  Sheriff,  the  prisoner  is  charg- 
ed in  execution  the  same  as  though  he  was  in  the  immediate  keeping 
of  the  Sheriff.  So,  although,  the  officer,  who  serves  an  attachment 
on  mesne  process,  deliver  the  property  attached  Co  some  third  per- 
son, on  receipt  for  safe  keeping  as  he  lawfully  may,  yet  the  kw 
considers  the  property  in  die  custody  of  the  officer ;  and  on  the  de- 
livery of  the  execution  to  him,  the  property  is  immediately  chaiged, 
or,toQsethe  words  of  the  Statute,  is  taken  in  execution.  If  the 
third  person  receiving  the  property  for  safe  keeping,  sufler  it  to  be 
eloigned,  the  officer  alone  is  accountable  to  the  attaching  creditor. 
In  both  cases,  the  officer  has  his  remedy  over  against  his  substitute 
in  case  of  delinquency.  The  gaoler  as  to  the  detention,  or  dis- 
charge of  the  prisoner,  is  under  the  direction  and  control  of  the 
ISheiiff ;  so  is  the  person,  who  receives  property  for  safe  keeping 
which  the  Sheriff  has  attached. 

As'tothe  objection  suggested  by  the  defendant's  counsel,  that  the 
premise  contained  in  the  receipt,  shews  that  the  ccstody  of  the 
property  was  changed,  and  that  the  officer  relied  solely  on- the  prom- 
ise, it  b  a  sufficient  answer,  that  the  law  would  have  implied  the 
same  promise,  had  no  such  promise  been  inserted  in  the  receipt. 
It  was  never  thought,  that  an  express  promise  or  a  bond  of  indem- 
nity to'ban,  took  away  their  right  to  tlie  custody  of  the  principal,  or 
to  deliver  him  up  in  discharge  of  themselves.  The  Court  arg  clear- 
ly df  opinion,  that  the  exceptions  to  the  opinion  of  the  County 
Court  are  well  founded,  that  the  judgment  is  erroneous  and  must  be 
reversed. 
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WindaoTt 
RaL9T0N  VS»  St&ong.  -^"f"^ 


1814. 


A  vrit  of  replevin  provided  for  by  the  42d  sectioo  of  the  judiciary  act,  mast  b6 
direct^  to  the  Sheriff  of  the  Couotj  or  his  depu)y,  and  if  sueh  wnt  he  direct- 
ed to  ft  constabie,  it  is  void*  aod  uo  one  can  justify  un^^rit. 

A  dectaration  <iefeciiv<i  in  point  of  fprjn,  may  be  ^ided  hy  the  plea,  but  19  apt  aid. 
ed  by  the  plea,  if  dcfeciive  io  matter  of  substance,  unless  the  matter  omitted 
in  the  declaration,  be  admitted  by  the  plea, 

THIS  was  an  acUoci  on  the  case,  brought  by  the  plaintiff^  Rals* 
ton  against  Wiliiaw  Strung,  formerly  Shjeriff  of  Windsor  County. 
The  declarailioB  set  forth,  that  the  plaintlfi'y  Alexander  RalstOQ| 
on  the  15th  day  of  Noven»beri  1810^  prayed  out  a  writ  of  attach- 
^iieot  hi  his  favor  against  -*-^^  Gove  of  M ontpelier,  in  the  Coiiniy 
<hf  Wasktogton^  returnable  to  the  County  Court,  holden  at  Wood- 
stock, in,  and  for  the  County  of  Windsor,  io  March,  1811.  And 
delivered  the  same  writ  to  the  said  WiUiam  Strong,  then  Sji^iff  of 
said  County  of  Windsor,  to  serve  and  return  according  to  law. 
<<  That  on  the  sanike  15th  day  of  November,  1810,  the  said  William 
StFOOg,  so  being  Sheriff,  as  aforesaid,  made  return  of  said  writ,  that 
he  had  attached  thereon  the  following  goods^  turned  out  to  him  by 
the  plaintiff,  to  wit:  (describiog  the  goods)  all  which  appears  by 
the  return  of  said  StroQg.  And  such  proceedings  were  had,  that,  at 
the  September  term  of  said  County  Couct,  1812,  the  plaintiff  re- 
covered judgment  against  the  said  Gove  for  the  quin  of  j^58,30 
damages,  and  $22,52  costs  of  suit.  And  on  the  29th  day  of  Scjh 
temher,  1812,  the  plaintiff  took  out  a  writ  of  exeqMtion  on  siaid  judg- 
ment, signed  by  Beqjamin  Swan,  Clerk  of  said  Court,  dieted  the  day 
aod  year  last  aforesaid,  and  directed  to  the  Sheriff  of  the  County  pf 
Windsor  &c.  And  the  said  writ  of  execution  was,  within  thirty 
days  from  the  rendition  of  said  judgment,  put  into  the  bands  of  Pas- 
cal P.  Enos,  then  Sheriff  of  said  County  of  Windsor,  to  be  by  him 
levied,  coUected  and  returned  according  to  law.  And  00  the  27th 
day  of  November,  1812,  the  said  Pascal  P.  Enos,  as  Sheriff  as 
aforesaid,  made  his  return  on  said  execution,  that  he  had  made  dili- 
gent search  for  the  body  and  property,  of  the  said  Gove,  whereon 
to  levy  the  said  execution,  and  could  not  find  the  same ;  and  that 
he  had  demanded  of  said  Strong  the  property  aforesaid,  which  was 
attached  on  the  original  writ,  and  that  the  said  Strong  neglected 
and  refined  to  turn  oat  said  property .'' 
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Strong. 


The  defiendant  pleaded  in  bar,  ^  That  the  said  Alexander  Rab* 
ton,  from  having  and  maintaining  his  said  action  thereof  against 
him  the  defendant  ought  to  be  barred,  because  he  says,  that  after 
the  attachment  of  said  goods  and  chattels  described  in  the  plaintiff's 
declaration,  and  while  the  same  were  in  the  custody  of  the  said 
William  Strong,  to  wit,  on  the  27th  day  of  November,  1810,  the 
said  Gove  prayed  out  hb  writ  of  replevin,  in  due  form  of  kw,  bear- 
ing date  the  same  day  and  year  last  aforesaid,  and  signed  by  Benja- 
mm  Swan,  Clerk  of  the  County  Court,  for  said  County  of  Windsor^ 
and  directed  to  either  constable  of  Bethel  in  said  County  of  Wind- 
sor ;  and  describing  said  goods  and  chattels,  so  attached,  as  the 
plaintiff  in  his  said  writ  has  set  forth,  and  reciting  that  the  same  had 
been  attached  at  the  suit  of  the  said  Alexander  Ralston,  and  com- 
manding him,  that  if  the  said  Gove,  should  execute  a  bond  to  the 
said  Ralston,  in  the  penal  sum  of  ^200,  with  sufficient  surety  or 
sureties,  conditioned  according  to  the  form  prescribed  by  law,  to 
cause  said  goods  and  chattels,  so  attached  as  aforesaid  to  be  replev- 
ied, and  deliver  the  same  to  the  said  Gove  ;  and  to  make  return  of 
said  writ,  together  with  the  bond  executed,  as  aforesaid,  to  the  same 
Court  to  which  the  said  writ  of  attachment  was  made  returnable,  to 
wit,  to  the  County  Court  then  next  to  be  holden  at  Woodstock^ 
within  and  for  the  County  of  Windsor,  on  the  third  Monday  of 
March,  then  next.     And  the  said  Gove  at  Bethel  aforesaid,  deliver- 
ed the  said  writ  of  replevin,  to  Daniel  Lilley,  a  constable  of  said 
Bethel,  for  him  to  serve  and  return  according  to  law,  and  the  pre- 
cept therein  contained."     The  plea  then  proceeds  to  state,  that  the 
constable  received  the  said  writ  of  replevin,  that  said  Gove  execu- 
ted a  bond  to  the  plaintiff,  Ralston,  in  the  penal  sum  of  ^  :00,  with 
a  good  and  sufficient  surety,  according  to  the  precept  of  said  writ, 
with  a  condition  annexed  as  required  by  law,  which  condition  is 
set  forth  at  large.     And  that  the  constable  replevied  the  goods, 
then  in  the  possession  of  Strong,  the  Sheriff,  the  now  defendant,  and 
delivered  them  to  said  Gove,  and  returned  the  writ  and  bond,  as  di- 
rected. 

To  this  plea  there  was  a  demurrer  and  joinder. 

C.  Marshy  for  the  plaintiff.  The  plea  in  bar,  in  this  case  is 
wholly  insufficient.  Had  the  defendant  stated  in  his  plea,  that  the 
property  which  had  been  attached  at  the  plaintiiPs  suit,  and  which 
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tli€  law  bad  placed  in  his  custody  for  the  purpose  of  satisfying  the  WSndnr, 
judgment,  which  should  be  recovered  in  that  suit,  had  been  legally  ^gfi^^ 
taken  out  of  his  custody,  it  would  have  been  a  good  discharge  s^v^ 
against  the  plaintiff's  demand.  But  the  writ  of  replevin  was  not  B^sl'ton 
legally  issued  or  legally  executed,  having  been  directed  to  a  Consta-  stroog. 
blc,  and  by  him  served — an  officer  not  authorised  by  law  to  serve 
writs  of  replevin.  This  kind  of  replevin  is  given  by  statute,  to  en- 
able a  debtor  whose  property  has  been  attached  on  mesne  process, 
to  repossess  himself  of  the  property,  by  giving  good  and  sufficient 
security  to  the  creditor.  This  special  process  is  given  by  the  46th 
Section  of  the  Judiciary  Act,  which  requires  that  the  writ  of  replev- 
in in  such  case  shall  be  directed  to  the  Sheriff  or  his  deputy.  And, 
as  the  law  giving  the  process  requires  that  it  be  directed  to  the  Sher- 
iff or  his  deputy  ^  and,  as  no  officer  can  serve  a  process,  unless  it 
be  directed  to  him,  it  is  the  same  as  though  it  had  been  enacted  that 
this  particular  process  shall  not  be  directed  to  a  Constable,  and  that 
a  Constable  shall  not  have  power  to  serve  it.  And  this  was  done 
with  good  reason ;  for  the  officer  serving  the  writ  of  replevin  is  re- 
quired to  take  a  bond  to  the  attaching  creditor,  with  good  and  suf- 
ficient sureties,  of  which  he  is  made  the  judge,  and  for  whose  suffi- 
ciency be  is  made  responsible,  conditioned  that  the  debtor,  the  de- 
fendant in  the  priginal  action,  shall  return  the  property,  or  satisfy 
the  judgment  which  may  be  recovered  against  hiib.  It  was  intend- 
ed to  give  to  the  creditor  the  responsibility  of  the  Sheriff  of  the 
County,  which  is  well  known,  and  his  security  ample ;  and  that  be 
should  not  be  compelled  to  rely  on  the  responsibility  of  a  town  Con- 
stable, which,  whatever  it  may  be,  is  very  little  known. 

If  the  writ  could  not  be  directed  to  the  Constable,  he  could  pot 
bel^ally[authorised  to  make  replevin;  consequently ,as the  defend- 
ant suffered  the  property  to  be  taken  out  of  his  custody  in  the  man- 
ner stated  in  his  plea,  without  any  authority  of  law,  it  cannot  dis- 
charge his  liability  to  the  plaintiff  for  tlie  property. 

T.  Huickiiuon  for  the  defendant.  It  is  immaterial  to  enquire 
whether  a  Constable  be  or  be  not  authorised  by  the  46th  Section  of 
the  Judiciary  Act  to  serve  writs  of  replevin,  for  a  Constable  is  ex* 
pressiy  authorised  to  serve  such  writ  by  the  9th  Section  of  the  Act 
r^ttlatiDg  the  office  and  duty  of  Sheriff,  which  is  in  the  following 
words*-^^  And  all  Constables,  within  their  respective  towns,  shall 
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Windsor,    have  the  same  powers  as  are  given  to  the  Sheriffs — ^be  under  the 

ml      same  liabilities,  and  bd  subject  to  the  same  penalties,  as  Sheriffs  in 

s^'v-^*'  their  respective  Counties/'    The  law  which  gives  to  the  Sheriff 

B«'«ton    poorer  to  serve  a  writ  of  replevin,  gives  by  this  Section,  the  same 

Strong,     power  to  every  Constable  within  his  town ;  and  if  the  Constable 

may  legally  serve  such  writ,  it  may  be  legally  directed  to  him. 

But  if  the  defendant's  plea  be  defective,  still  he  is  entitled  to 
judgment  for  the  insufliciency  of  the  declaration.  The  original 
writ  of  attachment  is  sufficiently  set  forth  in  the  declaration  ;  but  it 
is  not  averred  that  the  property  was  attached  on  that  writ,  it  is 
merely  averred  that  the  officer  made  return  that  he  had  attached 
the  property  by  virtue  of  the  writ.  And  there  is  no  averment  that 
any  demand  was  made  on  the  officer,  the  present  defendant  to  pro- 
duce the  property :  it  is  only  stated  that  the  officer  having  the  exe- 
cution, had  made  return  that  he  had  demanded  the  property  of  the 
present  defendant,  and  that  he  neglected  and  refused  to  deliver  it. 
Nor  does  it  appear  by  the  declaration  that  the  exeqition  was  taken 
out  within  thirty  days  after  the  rendition  of  the  judgment. 

C.  Marsh  in  reply.  If  there  were  any  defect  in  the  declaration, 
as  argued  by  the  defendant's  counsel,  it  is  cured  by  the  defendant's 
plea,  which  expressly  admits,  that  the  property  was  taken  on  the 
attachment,  and,  by  implication,  that  the  execution  was  taken  out 
within  thirty  days  after  the  rendition  of  the  judgment,  and  a  regular 
demand  made  upon  the  defendant  to  produce  the  property. 

Chipman  Ch.  J.  delivered  the  opinion  of  the  Court. 

After  a  full  consideration  of  this  case,  the  Court  find  little  diffi- 
culty in  making  a  decision.  Whether  the  plea  in  bar  be  sufficient, 
depends  on  the  question,  whether  the  writ  of  replevin  was  legally 
directed  to  the  Constable,  or,  whether  a  Constable  is  authorised,  by 
law,  to  serve  such  writ  of  replevin.  By  the  24th  Section  of  the 
Judicial^  Act,  it  is,  among  other  things,  provided,  that  every  ori- 
ginal writ  issued  in  the  ordinary  mode,  (for  this  section  includes  or- 
dinary process  only)  shall  be  directed  to  the  Sheriff,  his.  deputy,  or 
aConstableof  the  town^  where  the  service  is  to  be  made,  and,  as 
before  provided,  shall  be  executed  by  the  officer  to  whom  it  is  di- 
rected. It  may  be  directed  to  the  Sheriff  or  his  deputy ;  for  they 
both,  m  fact,  exercise  but  one  office ;  without  a  direction  to  a  Con- 
stable :  in  which  case,  the  officer  alone  to  whom  the  writ  is  direct* 
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ed^  can  execute  it — for,  by  the  2d  Section  of  the  Act  regulating    Windtor^ 
the  office  and  duty  of  SherifTs,  it  is  declared  that  the  Sheriff  shall      igt^^ ' 
have  full  power,  within  his  own  County  to  serve  and  execute  all  s^s^^^ 
lawful  writs,  to  him  directed,  issuing  from  lawful  authority.     This     Ra^'ton 
IS  but  a  declaration  of  the  common  law.     The  Sheriff  is  a  common     Siroog. 
law  officer :  without  the  statute,  he  would  have  had  power,  by  vir- 
tue of  his  office,  to  execute  all  lawful  process  to  him  directed,  and 
no  other.    But,  at  conmion  law,  the  Constable  has  no  power  to 
serve  civil  process.    The  power  of  the  Constable  to  serve  civil 
process,  depends  on  the  9th  Section  of  the  Act  last  mentioned.-— 
^^  That  all  Constables  shall,  within  their  respective  towns,  have  the 
same  powers,  as  are  given  to  the  Sheriffs,  &c."    By  this  Section  a 
Constable  within  his  own  town  is  empowered  to  serve  all  lawful 
writs,  process  and  precepts,  directed  to  him,  and  issuing  from  law- 
ful authority.    But  it  is  necessary  that  the  writ  or  process  be  di- 
rected to  the  Constable,  otherwise  he  has,  by  the  Act,  no  authority 
to  serve  it.    The  question  then  is,  whether  such  writ  of  replevin 
may  lawfully  be  directed  to  a  Constable  to  execute :  For,  if  by  law 
it  cannot  be  directed  to  him,  he  can  have  no  authority  to  execute  it. 
This  depends  on  the  46th  Section  of  the  Judiciary  Act,  of  which 
the  plaintiff's  counsel  have  given  the  true  construction.    The  pro- 
vision therein  contained  is  a  special  provision  made  by  the  Legisla- 
ture, to  remedy  an  inconvenience  arising  out  of  our  attachment  law. 
Property  taken  on  attachment  is  frequently  of  a  perishable  nature, 
and  its  value  to  the  owner  may  depend  on  its  present  use,  or  imme- 
diate sale ;  to  keep  it  locked  up,  to  wait  the  event  of  a  lawsuit,  fre- 
quently long  and  tedious,  could  be  of  no  advantage  to  the  plaintiff, 
hut  might  endanger  his  security,  and  occasion  a  dead  loss  to  the 
defendant.     This  provision  enables  the  defendant,  in  the  mode 
prescribed,  to  substitute,  in  lieu  of  the  property  attached,  good  and 
sufficient  security  to  the  plaintiff.    The  provision  is  '^  That  any 
person  authorised  to  issue  attachments,  may,  on  application  of  such 
defendant  or  defendants  (whose  goods  are  attached)  issue  a  writ  of 
replevin,  in  the  form  prescribed  by  law,  directed  to  the  Sheriff  of 
the  County,  or  his  deputy,  in  which  service  is  to  be  made.    And 
the  Sheriff  or  his  deputy,  to  whom  such  writ  of  replevin  is  directed, 
shall,  before  he  serve  the  same,  require  the  plaintiff  or  plaintiffs  i^ 
such  replevin,  to  execute  a  bond  to  the  plaintiff  or  plaintiffs  in  the 
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n^adwr,    original  process,  with  sufficient  surety  or  sureties,  in  the  sum,  to 
lau.      tiie  value  of  which  attachment  was  directed  to  be  made,  which  sum 


it  shall  be  the  duty  of  the  authority  issuing  such  replevin  truly  to  in 
sert."    Then  follows  the  condition  of  the  bond,  which  is,  in  sub- 


vt. 


^^^^Hr  Stance,  that  the  plaintiff  in  replevin,  shall  return  the  goods  replevied, 
ao  that  they  may  be  taken  on  an  execution  which  may  be  issued  on 
a  judgment  recovered  in  the  original  suit ;  or,  otherwise,  satisfy 
such  judgment,  within  sixty  days  from  the  rendition  of  the  same. 
And  the  writ  of  replevin  and  the  bond,  are  to  be  returned  to  the 
Clerk  of  the  Court  to  which  the  writ  of  attachment  was  made  re- 
turnable, to  be  by  him  kept  on  file.  If  there  be  a  breach  of  the  con- 
dition, the  plaintiff  jn  the  original  action  is  toliave  his  remedy  on 
the  bond ;  and  the  officer  serving  the  replevin  is  made  responsible 
for  the  sufficiency  of  the  principal  and  sureties. 

It  is  a  settled  rule,  that  where  a  remedy  is  given,  or  a  mode  o  f 
proceeding  directed  by  statute,  in  a  new  case,  the  direction  of  the 
statute  must  be  strictly  pursued.  It  is  not  permitted  to  vary  from  it 
on  the  ground  of  convenience.  This  would  be,  to  be  wiser  than 
the  law.  But,  in  this  case,  there  are  strong  reasons  for  adhering 
strictly  to  the  rule.  The  Legislature  did  not  intend  to  lessen  the 
security  of  die  plaintiff  at  whose  suit  goods  are  attached,  by  pro- 
viding for  the  writ  of  replevin ;  and  as  in  the  process  of  replevin 
his  interest  is* concern^,  and  yet  he  is  not  to  be  consulted,  the  law 
has  taken  special  care  to  intrust  the  service  of  the  replevin  to  an  of- 
ficer of  public  confidence,  and  known  responsibility ;  and  who, 
from  his  situation,  may  well  be  supposed  to  be  the  best  judge  of  the 
sufficiency  of  the  surety  or  sureties,  that  may  be  offered^;  and  feel 
more  deeply  his  own  liability,  and  be  of  greater  ability  to  respond, 
in  case  the  principal  and  sureties  in  the  bond  should  prove  iiisuffi« 
cient. 

The  result  is,  that  th^  writ  of  replevin  in  this  case,  was  illegally 
directed  to  the  Constable,  and  he  had  no  legal  authority  to  serve  it; 
and  the  taking  of  the  property  from  the  Sheriff,  the  present  defend- 
ant, by  colour  of  the  writ  of  replevin,  was  an  unauthorized  act,  and 
ought  to  have  been  resisted.  It  was  a  tortious  act  in  the  Constable, 
of  which  the  defendant  can  no  more  avail  himself,  than  he  could  of 
the  tortious  act  of  any  other  person,  "who  might  have  rescued  th« 
property. 
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It  has  been  suggested  that  it  would  have  been  improper  to  have 
directed  the  Sheriff  to  execute  the  writ  upon  himself,  but  it  is  not  so ; 
these  could  be  no  impropriety  in  this.  The  writ  of  replevin  is  not 
an  adverse  suit,  it  is  a  mere  authoritative  order  to  the  officer  who 
took  the  property  on  the  writ  of  attachment,  to  deliver  it  to  the  de- 
fendant in  the  original  suit,  on  his  complying  with  the  ^condition 
prescribed  by  the  statute ;  and  certainly,  a  more  proper  person 
could  not  be  found  to  do  th'is,  than  the  officer  who  took  the  proper- 
ty  on  the  attachment  and  has  it  in  his  custody.  The  plea  in  bar  is 
therefore  wholly  insufficient. 

But  exceptions  have  been  taken  by  the  defendant's  counsel  to 
the  plaintiff's  declaration.    And,  it  is  true,  that  if  the  plaintiff's  de- 
claration be  insufficient,  he  is  not  entitled  to  judgment,  notwith- 
standing the  plea  in  bar  may  be  insufficient. 

The  declarati(Hi  is  certainly  very  inartificially  drawn.  It  con* 
tains  no  averment  that  the  property  had  been  taken  on  attachment ; 
but  instead  of  that,  it  is  set  forth  that  the  Sheriff,  the  now  defendant, 
had  made  return  that  he  had  attached  the  goods  which  he  de- 
scribes :  that  is,  instead  of  averring  the  fact,  the  evidence  is  set  forth 
by  which  the  fact  might  be  proved.  The  declaration  then  proceeds 
to  state,  that  sugh  proceedings  were  had  in  the  suit  against  Gove, 
that  at  the  September  term  of  the  County  Court,  1 8 1 2,  he  recovered 
judgment  against  Gove,  omitting  the  day  on  which  the  Court  sat, 
and  the  day  on  which  final  judgment  was  rendered.^-That  on  the 
29th  day  of  September,  1812,  he  took  out  execution,  and  within 
thirty  days  after  the  rendition  of  the  judgment,  put  it  into  the  hands 
of  Enos,  the  then  Sheriff,  to  levy  and  cotlect.'-That  on  the  27th 
day  of  November,  1812,  Enos,  the  Sheriff,  made  return  that  he 
had  made  diligent  search,  and  could  find  neither  the  body  nor  es- 
tate of  Gove;  and  that  he  had  demanded  of  the  said  Strong  (the 
now  defendant)  the  property  aforesaid,  which  had  been  attached 
on  the  original  writ,  and  that  the  same  was  not  delivered  to  him. — 
Here  again  is  the  same  fault-— a  statement  of  the  evidence,  instead 
of  a  statement  of  the  fact;  or,  perhaps  still  worse;  for  I  think,  on 
this  point,  that  the  Sheriff's  return,  that  he  made  the  demand,  could 
be  no  evidence  against  the  defendant.  But,  if  we  admit  the  state- 
ment made  by  the  Sheriff  in  h'ls  return,  that  he  made  a  demand,  to  be 
equivalent  to  a  direct  averment  of  the  fact,  it  is  still  insufficient : 
The  time  when  the  demand  was  made  is  omitted.     It  might  ibr 
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Windsor,    ougb^that  appears  hare  been  on  the  29th  day  of  September,  on  the 
\^y    27th  day  of  November,  or  on  toy  day  between  those  two  days.    It 
might  have  been  within  thirty,  or  more  than  sixty  days  after  the 
rendition  of  the  judgment,  for  on  what  day  the  judgment  was  ren- 

■ 

d^ed  does  not  appear. 

Now,  it  b  provided  by  the  statute,  that,  in  all  cases,  where  prop- 
erty has  been  attached  on  mesne  process,  unless  the  plaintiff  take 
the  property  attached,  in  execution,  within  thirty  days  after  the  ren« 
dition  of  the  judgment  in  the  action,  the  property  shall  be  dischar- 
ged, and  no  longer  holden,  any  more  than  though  it  had  never  been 
attached :  The  plaintiff  has  lost  his  lien  on  the  property  in  whose- 
soever hands  it  may  be.  If  the  execution  be,  within  the  thirty  days, 
delivered  to  the  same  officer  who  served  the  attachment,  and  who 
has  the  legal  custody  of  it,  &  is  supposed  to  have  it  in  his  possession, 
the  delivery  of  the  execution  to  such  officer,  is,  as  to  all  the  purposes 
of  the  plaintiff's  right,  a  taking  of  the  property  in  execution.  But 
if  the  execution  be  delivered  to  another  person,  which  must  be 
done,  if,  as  in  the  present  case,  the  person  who  served  the  attach- 
ment  be  out  of  office,  the  plaintiff  must,  wiUiin  the  thirty  days, 
cause  a  demand  of  the  property  to  be  made  of  die  person  in  whose 
legal  custody  it  is,  for  the  purpose  of  taking  it  in  execution,  or  he 
will  loose  his  lien  on  the  property,  and  all  right  and  claim  against 
the  officer  who  made  the  attachmentw  As,  inthis  case  the  execu- 
tion was  not  delivered  to  the  same  officer  who  served  the  attach* 
ment,  but  to  another  officer,  it  is  necessary,  in  order  to  render  the 
defendant  liable  in  this  action*  to  shew  that  a  demand  was  made  on 
him  ibrjhe  property,  within  the  thirty  days;  but  this  does  not  ap- 
pear. It  may  or  may  not  have  been  done — there  is  nothing  in  the 
declaration  from  which  to  make  the  intendment. 

But  it  is  insisted  that  these  defects  in  the  declaration  are  cured  by 
the  plea  in  bar.  It  is  true  that  a  plea  may,  by  a  direct  admis^on  of 
facts  omitted  or  obscurely  expressed,  aid  the  declaration ;  it  may, 
by  intendment,  aid  that  which  b  defectively  set  forth,  but  will  not, 
by  intendment,  aid  an  omission  of  that  which  is  the  very  gist  and 
point  of  the  plaintiff's  action.  Thus,  in  the  present  case,  I  think 
the  first  defect  mentioned,  the  want  of  an  averment  in  the  declara- 
tion that  the  property  was  attached  on  mesne  process,  is  cored  by 
the  express  admission  in  the  plea,  and  would  perhaps  be  aided  by 
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Ralston 

vs. 
Strong. 


Implication,  from  the  nature  of  the  plea  without  such  express  ad-  Windsor^ 
mission ;  but  the  other  defects  are  not  cured  by  any  such  admission,  18  u^* 
either  express  or  implied.  There  is  no  ground  to  say,  in  this  case, 
that  the  defendant's  plea  admits  that  a  demand  was  ever  made  on 
him,  to  produce  the  property  to  be  taken  in  execution,  much  less 
that  such  demand  was  made  in  time. 

This  declaration  was  probably  drawn  by  some  Cleric  in  the  of- 
fice, inexperienced  in  pleading.  It  is  very  wrong  to  incumber  the 
records  with  such  crude  drafts ;  pleading  should  be  intrusted  to  men 
of  science  only.    Let  there  be 

Jodgment  for  the  defisndant  for  the  inauffieiency  of  the  declaration. 


State  vs.  Ravelin. 

RAVELIN  was  indicted  for  uttering  and  passing  a  ^dse,  forged 
and  counterfeit  bank  bill,  .purporting  to  be  a  bill  of  the  Manhattan 
Bank  of  the  State  of  New- York.  On  the  trial  of  this  c^se  the 
Court  held,  that  a  person  who  had  frequently  dealt  with  the  Bank, 
and  who  said  be  had,  by  that  means,  become  acquainted  with  the 
hand  writipg  of  the  President  and  Cashire,  although  he  had  never 
seen  them  write,  was  a  good  witness,  to  prove  that  the  pames  of 
the  President  and  Cashine  on  the  bills  were  not  the  hgnd  wriliBg  of 
the  President  and  Cashire.  And  after  such  proof,  tliat  the  prose- 
cutor might  examine  as  to  any  mark  or  character,  or  appearance  of 
the  bill  by  which  it  might  be  distinguished  from  the  true  bill. 


Orangei 

August. 

1814. 


WnmLAw  Treasurer  of  the  Passumpsick  Turnpike  Company 

r#. 

Cahoon. 

« 

Ad  action  cannot  be  maintained  in  the  name  of  the  Treasurer  of  a  Turnpike  Com- 
panj,'  on  a  contract  made  in  the  name  of  such  Treasurer,  but  an  aotioo  on 
Micfa  contract  must  he  brought  by  the  Company  in  their  corporate  Dame.  ' 

Cc/eiofiitf, 

THIS  was  an  action  of  assumpsit  on  a  certain  contract  in  writing,  September, 
by  which  the  defendant  agreed  to  take  five  shares  in  the  stock  of 


Wbitelaw 

vs. 
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Caiedoma^  the  Passumpsick  Turnpike  Companyi  and  to  pay  to  the  Treasurer 
1 B 1 4.  *  of  said  Company  all  assessments  that  should  be  made  on  said  shares 
by  the  Company,  to  the  amount  of  twenty  dollars  oo  each  share, 
and  no  more.     The  declaration  set  forth  that  the  Company  had 

CahooD.  made  several  assessments  for  the  purpose  of  completing  their  road, 
stating  the  amount  on  the  defendant's  five  shares,  with  proper  aver- 
ments that  the  defendant  had  been  notified  of  the  assessmenti  &c. 

To  this  declaration  there  was  a  demurrer  and  joinder. 

GrUwM  and  Fletcher^  in  support  of  the  demurrer,  took  several 
exceptions  to  the  declaration — ^the  principal  of  which  was,  that  the 
action  should  have  been  brought  in  the  name  of  the  Company ; 
that  it  could  not  be  maintained  in  the  name  of  their  Treasurer. 

J.  Mattocks  and  Paddock  for  the  plaintiff. 

Chipmam  Ch.  J.  delivered  the  opinion  of  the  Court. 

Several  exceptions  have  been  taken  to  the  declaration,  which 
certainly  is  not  very  technically  drawn,  but  the  Court  have  consid- 
ered it  necessary  to  take  notice  of  but  one,  which  is  clearly  fatal. 
It  is  not  stated  that  the  agreement  was  made  with  the  Treasurer, 
but  the  promise  was  made  to  pay  to  the  Treasurer.  It  is  an  agree- 
ment between  the  defendant  and  the  Company.  The  considera- 
tion was  certain  shares  in  the  Company  sto£k,  and  the  promise  is 
in  effect  to  pay  the  Company.  The  Treasurer  is  merely  thdr 
agent,  for  the  receipt  and  disbursement  of  monies.  The  Company 
is  a  corporation,  capable  of  suing  and  beuig  sued,  and  must  sue  and 
be  sued  in  their  corporate  name. 

The  Company  have  power  to  make  certain  regulations  and  by 
laws,  but  they  can  make  no  by  law  or  regulation,  which  will  ena- 
ble their  Treasurer,  or  any  otiBicer  or  agent  of  the  Company  to 
maintain  an  action  in  his  own  name.  Any  other  agent  of  the  Com- 
pany, whom  they  mjght  authorize  to  make  a  contract,  might  as  well 
maintain  an  action  on  such  contract,  as  the  Ti5easurer,  in  this  case. 

This  question  was  correctly  decided  in  the  case  Gilmore  against 
Pope,  5  Mass.  Rep.  491.  Pope  had  subscribed  for  certain  shares 
in  the  stock  of  Worcester  Turnpike  Company,  and  promised  to  pay 
to  Gilmore,  agent  of  the  Company,  all  assessments,  upon  which 
contract  the  action  was  brought  in  thename  of  Gihnore  the  agent. 
In  that  case  the  Court  held  that  the  agent  could  not  maintain  the 
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action  in  his  oi^n  name,  bat  that  the  promise  would  support  an  ac«  Caledonia, 
tion  ID  the  name  of  the  Company.    There  is  no  essential  diflference    ''^sT". 
between  that  case  and  the  present. 

Judgment  for  the  defendant. 


FaRNSWORTH  V8.  Tilton. 

If  a  debtor  escape  from  prison,  with  the  consent  of  the  Sheriff,  the  Sheriff  tannot 
lawfully  retake  him,  jet  the  creditor  may,  or  he  may  have  his  remedy  against 
the  Sheriff  by  an  action  for  tiie  escape,  or  against  the  debtor  by  an  action  of 
debt  on  the  jtidgment.  • 

THIS  was  an  action  of  debt  on  judgment.  The  defendant  CaUdima^ 
pleaded  in  bar,  that  the  plaintiff,  after  he  had  recovered  the  judg-  September» 
ment,  took  out  execution,  and  caused  tlie  defendant  to  be  regu- 
larly committed  thereon  to  the  common  gaol  in  Danville  in  the 
County  of  Caledonia.  The  plaintiff  replied,  that  the  defendant  es- 
caped from  said  prison,  not  having  paid  or  satisfied  his  said  debt. 
The  defendant  rejoined  that  he  the  defendant  departed  from  said 
prison  with  the  express  consent,  liberty  and  direction  of  David  El- 
kins,  Sheriff  of  said  County  and  keeper  of  said  prison. 

£.  Porter  for  the  plaintiff* 

J.  Mattocks  for  the  defendant. 

Cbipman  Ch.  J.  delivered  the  opinion  of  the  Court. 

It  is  impossible  to  support  this  plea  in  bar ;  the  commitment,  as 
pleaded,  is  no  discharge  or  satisfaction  of  the  judgment.  In  case 
of  a  commitment  of  a  debtor  to  prison,  the  body  of  the  debtor  is 
merely  a  pledge,  and  so  long  as  the  debtor  is  holden,  and  continues 
in  prison,  the  creditor  can  have  no  other  remedy.  If  the  debtor 
escape  from  prison,  the  debt  still  remains  unsatisfied.  The  credi- 
tor may  have  a  remedy  against  the  Sheriff,  but  he  is  not  obliged  to 
resort  to  that  remedy-— he  may  still  pursue  his  remedy  against  the 
debtor.  If  a  creditor  discharge  his  debtor  from  imprisonment,  it  is, 
at  common  law,  a  discharge  of  the  debt ;  he  cannot  have  another 
execution,  or  in  any  other  way  pursue  his  judgment.    But,  to  an 

action  of  debt  on  judgment,  it  is  in  no  case  sufficient  to  plead  in  bar 

38 
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(     CaUdoniih  a  commitinent  only ;  it  must  appear  that  the  debtor  has  been  dis* 
'^^su.^'^'  charged  therefrom  by  the  plaintiff^  or  that  the  debt  has  m  some  limy 
N^-N^'^w^  been  satisfied  or  discharged.    But,  supposing  it  to  be  sufficient  in 
Farojworth  gy^|j  ^\^^  ^^  g^^^g  ^  commitment  of  the  debtor  in  execution,  without 
Tilton.     shewing  that  he  is  still  holden  a  prisoner,  or  that  he  has  been 'dis- 
charged therefrom,  in  such  manner  as  to  bar  the  plaintiff  of  any 
further  remedy,  the  plaintiff  may  avoid  it  by  his  replication ;  and  it 
is  certainly  ag<K>d  avoidance,  that  the  defendant  escaped  from  pris* 
on,  without  having  been  lawfully  discharged,  and  the  debt  not  hav- 
ing been  paid  or  satisfied. 

As  before  observed,  the  body  of  the  debtor  is  only  a  pledge  for 
satisfaction  of  the  debt ;  in  this  case  it  appears  that  the  defendant 
has  illegally  withdrawn  that  pledge,  without  having  satisfied  the 
Sebt.  The  replication  is  a  full  and  complete  answer  to  the  matter 
ofthe  defendant's  plea  in  bar.  The  defendant  rejoins,  admitting 
the  escape,  but  says  that  he  escaped  with  the  express  consent  and 
direction  of  the  Sheriff.  Now,  if  a  piisoner  escape,  with  the  express 
consent  ofthe  Sheriff,  and  the  Sheriff  attempt  to  retake  him,  such 
allegation  will  be  good  against  him  the  Sheriff;  for,  if  he  voluntari- 
ly permit  a  prisoner  to  escape,  he  cannot  lawfully  retake  him ;  but 
the  creditor  may,  or  he  may  proceed  on  his  judgment,  until  he  ob- 
tain satisfaction.  The  Court  are  therefore  clearly  of  opinion  that 
there  must  be 

Judgment  for  the  plaintiff. 


Statb  vb.  Parker. 

In  ttD  iudicluiput  for  forgery  it  it  Decenary  to  s«t  forth  the  iustrnmfiit,  charged 
as  a  forgery,  ia  letters  and  figures,  unless  it  be  in  the  hands  of  the  person 
charged  with  the  forgery— and  in  that  case  it  is  necessary  to  aver  in  the  lo- 
dictmeut,  that  the  iostrument  is  ia  hii  possession. 

WmKingUm      AT    the  term  of   this    Court,    holden  in  September,    1813, 

^^mT.^*^'  Ebenezer  Parker  was   indicted  for  uttering,    passing  and  giving 

in  payment,  one  certain  false  forged  and  counterfeit  bank  note, 

made  in  imitation^  of  a  one  dollar  note  issued  by  the  Mechanicks' 

and  Farmers'  Bank  in  the  City  of  Albany  in  the  State  of  New- York, 
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which  Bank  then  and  there  was  an<f  still  is,  legally  established,  by  tVashington 
and  under  the  authority  of  the  Legislature  of  the  State  of  N.  York,  ^^fj^**^^' 
one  of  the  United  States  of  America,  marked  No.  6736,  bearing 
date  the  first  day  of  January  in  the  year  of  our  Lord  1812,  signed 
by  S.  Southwick  President,  and  countersigned  by  G.  A.  Worth 
Cashier  thereof,  and  made  payable  to  £•  Dor  or  bearer  on  demand. 
The  prisoner  demurred  to  the  indictment. 

Prentiss  J  counsel  for  the  prisoner,  took  several  exceptions  to  the 
indictment;  but  the  principal  exception,  and  that  on  which  the 
Court  decided,  was,  that  the  bill  charged  to  have  been  forged,  was 
not  set  forth  in  words  and  figures.  He  contended  that  it  was  a 
principle  of  the  common  law,  that  in  an  indictment  for  forgery,  it  is 
necessary  to  s^t  forth  the  instrument  charged  to  be  forged,  in  words 
and  figures ;  and  that  this  principle  of  the  common  law  was  recogf 
nized  and  settled  by  the  Courts  in  the  neighbouring  States ;  in  sup« 
port  of  which  he  cited  Crown  Cir  Comp.  178. 182. 217.  276.  1 
^eak,  173.  East^s  Crown  Law,  975.  8  Mass.  Rep.  107,  Com- 
monwealth against  Houghton.  He  admitted  that  there  had  been 
many  indictments  in  this  Court  like  the  present  indictment.  This 
novel  form  of  an  indictment  for  forgery,  was  probably  introduced 
by  prosecutors  for  their  own  convenience,  but  no  decision  of  the 
Court  had  given  them  a  legal  sanction.  And  this  he  contended  is 
not  a  case  in  which  communis  error  facit  jus.  3  Johnson's  Cases, 
299. 

BayKeSy  State's  Attorney.*  This  form  of  an  indictment  has  been 
settled  by  a  long  and  uniform  practice  in  this  State.  Indictments 
for  forgery  have  in  this  State  generally  been  drawn  in  this  form  for 
morethan  thirty  years;  and  not  one  had  fa^en  quashed,  or  held 
bad  on  demurrer,  for  this  exception.  The  exception  I  presume  has 
been  taken,  but  it  has  never  prevailed. 

Cbipman  Ch.  J.  Had  I  any  doubt  in  this  case,  as  I  am  alone 
on  the  bench,  I  should  postpone  the  decision ;  but  as  I  think  it  a 
very  clear  point,  1  will  put  neither  the  publick  nor  the  prisoner  to 
any  further  expense  by  delay. 

The  precedents  of  indictments  for  forgery  are  uniform  on  this 
point-^The  instrument  charged  to  be  forged  is  set  forth  in  words 
and  figures;  in  all  the  numerous  precedents  which  have  been  produ- 
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Washm^tn  ced ;  and  all  the  authorities  hold  it  necessary,  unless  in  certain  ex* 
1814!  ^*  cepted  cases ;  one  of  which  is  where  the  instrument  charged  to  have 
been  forged  is  in  the  possession  of  the  person  charged  with  the  for« 
gery.  In  such  case,  it  is  sufficient  to  describe  the  instrument,  in 
the  same  manner  in  which  it  is  described  in  this  indictment,  omitting 
to  set  it  forth  in  words  and  figures ;  but  the  fact  that  the  instrument 
is  in  the  hands  of  the  person  charged,  which  brings  the  case  withia 
the  exception,  must  be  charged  in  the  indictment.  The  common 
law  authorities  are  collected,  and  the  doctrine  on  this  point  is  ably 
commented  upon  by  Judge  Sedgewick  in  the  case  cited  from  the  8 
Mass.  Rep.  107-  There  is  certainly  great  reason  for  adhering 
strictly  to  these  principles ;  the  subject  in  which  the  offence  b  char- 
ged to  have  been  committed,  ought,  in  reason,  to  be  set  forth  with 
great  precision,  that  there  may  be  no  mistake  in  the  proof — ^no  pos- 
sibility of  substituting  one  thing  for  another ;  that  the  accused  may 
know  precisely  what  he  has  to  meet — how  to  prepare  his  defence^ 
and  how  to  direct  his  evidence.  This  Is  a  right  of  the  accused  at 
common  law — that  common  law  which  the  fathers  of  our  revolution 
claimed  as  their  birth-right,  and  which  was  secured  to  us  by  the 
event  of  that  revolution.  The  framers  of  our  constitution  constant* 
ly  kept  it  in  view,  and  almost  the  first  act  of  our  State  Legislature 
was  to  declare  '^that  so  much  of  the  common  law  of  England,  as  is 
applicable  to  our  local  circumstances,  and  is  not  repugnant  to  the 
constitution,  or  any  particular  act  of  the  Legislature  of  thb  States 
be  and  is  adopted  as  law  within  this  State,  and  all  Courts  are  to  take 
notice  thereof  and  govern  themselves  accordin^y."  It  is  from  this 
source,  the  common  law,  that  we  derive  rules  and  maxims  not  only 
'  for  the  construction  of  our  statutes,  but  of  tlie  constitution  itself: 
and,  with  the  limitation  expressed,  it  is  the  rule  of  property  and  the 
security  of  our  rights ;  and  furnishes  to  the  Courts,  in  all  cases, 
civil  and  criminal,  a  rule  of  decision.  The  Courts  can  no  more  de- 
prive a  person,  prosecuted  for  a  crime,  of  a  common  law  right,  than 
they  can  deprive  him  of  a  statute  or  constitutional  right :  modes  of 
practice  merely  they  may  alter,  for  the  more  safe  and  easy  attain- 
ment of  the  ends  of  justice,  so  that  they  do  not  infringe  any  essen- 
tial right. 

But,  it  is  urged  that  this  form  of  indictment  has  been  in  use  in 
this  State  for  more  than  thirty  years — ^that  is,  almost  from  the  com- 
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mencement  of  the  government  5  that  there  have  been  no  decisions  WaMngion 
against  it,  and  that  it  ought  now  to  be  considered  as  the  common  ^*[*8i4  *^'* 
law  of  Vermont  established  by  usage.  That  laws  affecting  essen- 
tial rights,  should,  by  custom,  originate  in  our  Courts,  independent 
of  the  constitution  and  laws  enacted  by  statute,  and  in  opposition  to 
the  principles  and  maxims  of  the  common  law  so  called,  is  a  thing  I 
cannot  understand.  It  is  a  doctrine  which  ought  not  to  be  counte- 
nanced in  this  Court.  If  admitted,  wc  should  soon,  instead  o(  a 
system  formed  and  matured  by  the  experience  of  ages,  have  a  crude 
undigested  mass,  or  rather  farago  of  opinions,  adopted  through  in- 
dolence or  want  of  present  information,  and  adopted  and  continu- 
ed in  practice,  mostly  from  the  same  causes.  And  where  are  the 
Courts  to  look  for  this  common  law  of  Vermont  ?  Not  to  the  au- 
thority of  decided  cases,  nor  to  the  writings  of  the  ancient  sages  of 
the  law,  approved  through  a  succession  of  ages. — ^No,  we  must  re- 
sort for  the  most  part  to  the  fallible  memory  of  the  Judges,  or  mem- 
bers of  the  l>ar,  or  to  crude  precedents  of  forms,  which  may  in  some 
Counties,  by  chance,  have  long  passed  without  exception,  and 
without  notice — I  say,  in  some  Counties,  because  I  have  observed 
that  in  several  Counties,  Indictments  are  drawn  with  a  scrupulous 
adherence  to  the  most  approved  precedents  of  the  common  law. 

'  I  would  not  have  it  understood,  by  any  thing  which  1  have  said, 
that  this  Court  is  limited  by  the  precedents  of  decided  cases,  at 
common  law,  or  the  researches  of  the  numerous  and  profound  com- 
mentators. The  common  law,  exclusive  of  positive  law,  enacted 
by  statute,  depends  on  principles.  Precedents  and  maxims,  serve 
to  embody  and  illustrate  principles,  to  give  them  a  fixed  certainty, 
and  afford  a  facility  in  applying  them  to  cases  as  they  arise,  not 
coming  within  any  former  precedents,  I  conceive  Uiat  these  prin- 
dples  will  be  found  amply  sufficient  for  their  decision,  while  they 
preserve  the  analogy  and  symetry  of  the  system.  The  only  diffi- 
culty  lies  in  applying  the  proper  principle,  and  in  applying  it  with 
a  due  regard  to  analogy,  which  is  the  connecting  link,  and,  indeed, 
the  sine  qua  non  of  every  other  system,  as  well  as  that  of  law;  and, 
without  which,  instead  of  a  system,  we  should  have  merely  a  cata- 
logue of  individual  cases,  affording  no  illustration  of  principles — no 
data  for  general  conclusions. 
It  is  true  that  a  common  error  sometimes  establishes  a  common 
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WatkhigUm  right :  indeed;  it  is  a  maxim  of  the  common  Ia«r.  Such  cases  there 
^*m4.  ^^*  ***>  where  an  error,  first  admitted,  has  introduced  a  generftl  custom, 
involving  property  and  individual  rights ;  such  custom  becotned  a 
law  to  the  Court,  and  can  be  superceded  by  act  of  the  Legislature 
only.  On  this  ground,  it  is  suggested,  that  a  decision  against  the 
indictment,  in  this  case,  will  affect  the  rights  of  the  State,  derived 
under  a  long  practice,  and  may  affect  former  convictions  which  have 
been  had  on  similar  indictments.  But  it  is  impossible  to  conceive 
that  the  State  can,  under  such  a  practice,  become  general,  and  with- 
out exception,  which  it  certainly  has  not  in  this  case,  or  been  of 
ever  S9  long  a  continuance,  liave  acquired  any  right,  or  can  have 
any  interest  in  the  support  of  such  indictment,  in  violation  of  the 
guaranteed  rights  of  the  citizen,  the  rights  of  ^he  common  law, 
which  can  be  varied  only  by  the  constitution  ^f  government^  or  by 
a  sovereign  act  of  the  Legislature. 

As  to  former  convictions  which  have  been  had  in  this  Court,  there 
is  no  provision  of  law  by  which  they  can  be  corrected  or  reversed — 
they  will  not  be  effected^— they  will  remain  in  full  force, 

I  have  extended  my  observations  further  than  the  case  under  con- 
sideration seems  to  require,  because  the  same  argument  has  before 
been  urged  in  this  Court,  and  I  must  say  has,  at  times,  received  too 
much  countenance,  claiming  the  privilege  of  this  same  common  law 
of  Vermont,  in  favour  of  analogous  practices,  affecting  essential 
principles,  on  the  ground  that  the  abuse  has  been  suffered  long  to 
be  continued. 

In  every  view  which  I  have  been  able  to  take  of  this  subject,  the 
indictmetit  ought  not  to  be  sustained ;  it  is  a  departure  from  ancient 
and  established  precedents — is  condemned  by  all  authorities,  both 
ancient  and  modern,  and  violates  the  most  settled  principles  of 
law.    Let  the  prisoner  be  discharged. 
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Wathingttm 

State  vs.  StADE*  September, 

1814. 

Tbe  itatute  laws  of  any  ooe  or  the  Uoited  States,  if  prioted  noder  the  authority 
of  such  State,  may  be  read  io  evidence  io  the  Ceurtsof  this  State. 

THIS  was  an  indictment  for  passing  a  counterfeit  bank  bill  of 
the  Bank  of  Troy.  On  trial,  to  ^rove  that  the  Bank  of  Troy  was 
established  by  and  under  the  authority  of  the  Legislature  of  the 
Slate  of  New- York,  Baylies^  State's  Attorney,  offered  to  read  in  ev- 
idence to  the  Jury,  an  act  from  a  printed  volume  of  the  laws  of  that 
State,  published  by  the  authority  of  the  Legislature,  which  contsdn- 
ed  the  act,  offered  to  be  read,  incorporating  the  Bank  of  Troy,  de- 
clared to  be  a  publick  act. 

fFare,  for  the  prisoner,  objected  to  the  evidence  offered.  He 
contended  that  ahhough  the  printed  statutes  of  any  State  might  be 
admitted  in  the  Courts  of  such  State,  yet  they  could  not  be  so  ad- 
mitted  in  the  Courts  of  this  State ;  but  it  is  necessary  that  such  act 
be  proved  by  a  certificate  under  the  seal  of  the  State  where  it  was 
passed. 

By  the  Court,  The  laws  of  the  other  States,  printed  under  au- 
thority, have  been  constantly  admitted  in  the  Courts  of  this  State, 
and  such  has  been  the  practice  of  some,  at  least,  of  the  neighbouring 
States.  If  such  act  be  proved,  agreeably  to  the  provisions  of  the 
act  of  Congress,  the  Courts  are  bound  to  admit  it— ^they  may  admit 
it,  although  not  so  proved.  Let  the  act  be  read  from  the  printed 
book.  ^ 
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Washington 

September  Ba&NEY  V$.  GoFP  and  Cady« 

1814. 

The  statute  allowing  tpecial  matters  to  be  given  ia  evidence  under  the  general  i^ 
me,  with  notice,  diipeosen  with  the  Torm  ooly,  not  the  substance  of  a  plea  io 
bar  ;  and  it  is  necessary  io  such  notice  to  state  the  facts  reh'ed  od  as  particur 
larly  though  not  with  the  saote  technical  precision,  as  io  a  plea  in  bar. 

A  regular  judgment,  while  it  remains  in  force,  is  conclusive  as  to  every  matter; 
which  might  have  been  given  in  evidence*  or  pleaded  to  the  action  in  which  it 
was  reoderf  d,  except  that  which  murt  b**  pleaded  io  o£B)et.>-Tbe  same  prio* 
ciple  obtains  in  case  of  a  judgment  by  confessioii. 

Although  the  Court  will  sot  grant  a  new  trial,  for  any  mistake  in  point  of  law, 
which  the  Court  may  have  made  on  the  trial,  if  it  appear  that  justice  wai 
done  in  the  case,  yet  if  it  appear  that  evidence  wps  improperly  admitted* 
which  the  opposite  party  had  no  opportunity  to  contradict  or  explain,  as  the 
Court  cannot  ascertain  whethet  justice  has  been  done  in  the  case,  without  as« 
suming  the  province  of  the  Jury,  a  new  trial  will  be  granted. 

THIS  was  a  petition  for  a  new  trial,  in  an  action  tried  at  the  last 
term  of  this  Court. 

On  a  hearing  of  the  petition,  it  appeared  that  Jonathan  Barney, 
the  petitioner,  had,  as  assignee  of  the  SherifTof  Washington  County, 
brought  an  action  on  a  gaol  bond  executed  by  Bethuel  Groffas  prin- 
cipal,'and  Benjamin  Cady  as  surety.  At  the  last  term  of  the  Court, 
the  defendants,  by  leave  of  the  Court,  waiving  their  former  plea, 
pleaded  non  est  factum,  with  the  following  notice — ^*  Agreeably  to 
the  statute  in  such  case  made  and  provided,  the  defendants  give  no- 
tice,  that  they  will  on  the  trial  give  evidence  that  there  is  nothing 
due  on  said  bond,  in  equity.      On  trial  at  the  last  term, 

Prentiss,  counsel  for  the  plaintiff,  objected  to  the  evidence  offer- 
ed by  the  defendants  under  said  notice,  on  the  ground  that  the  no- 
tice contained  no  matter  of  fact,  or  matter  of  defence,  intended  to 
be  proved — nothing  by  which  the  plaintiff  could  learn  what  he  had 
to  meet.  The  Court  overruled  the  objection,  and  decided  that  the 
defendants  might,  under  that  notice,  give  in  evidence  any  matter 
tending  to  prove  that  there  was  nothing  due  on  said  bond  in  equity. 
The  defendants  then  stated  that  they  would  prove  that  the  present 
demand  originated  in  the  year  1809. — That  in  November  of  that 
year,  Jonathan  Barney,  the  plaintiff,  then  being  Sheriff's  deputy, 
had  in  his  hands  for  collection,  an  execution  against  S.  B.  for  the 
sum  of  ^190  25  in  the  whole.— That  Jonathan  Barney,  at  the  re- 
quest of  the  said  S.  B,  settled  and  discharged  said  execution,  in  con-- 
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B?deration  of  which  theiaid  S,  6.  and  Benjamin  Cady,  one  of  the  Washington 
defendants,  executed  their  note  of  hand  to  Jonathan  Barney  the  ^^^^i^^a**^*^' 
plaintiff,  for  the  sum  of  $304  40,  and  confessed  judgment  thereon'  ^^^s/-^ 
before  a  Justice  of  the  Peace. — That  execution  issued  on  said  judg-     Barney 
ment,  upon  which  several  payments  were  made,  amounting  in  the    Goff  and 
whole  to  the  sum  of  $136.— That  on  the  10th  day  of  June,  1811,     ^^^^' 
Benjamin  Cady,  one  of  the  defendants,  made  and  executed  his  note 
of  hand  to  Jonathan  Barney  for  the  balance,  being  $l64  40. — That 
he  confessed  judgment  on  the  same  before  a  Justice  of  the  Peace^ 
On  which  judgment  execution  was  issued  on  the  3d  day  of  October, 
ISl  1,  and  delivered  to  Bethuel  Goff,  the  other  defendant,  being  then 
a  Constable  of  the  town  of  Berlin  in  said  County,  which  he  neglect- 
ed to  execute.     And  thereupon  the  said  Jonathan  Barney  commen- 
ced an  action  against  the  said  Bethuel  Golf  before  the  County  Court 
for  Washington  County,  at  June  terra,  1812,  and  recovered  judg- 
ment against  the  said  Goff  for  the  sum  of  $179  04  damages,  and 
$9  24  costs,  and  took  out  execution  on  said  judgment,  on  which 
the  said  Bethuel  Goff  was  committed  to  prison,  and  for  tlie  liberties 
of  the  prison  on  that  occasion,  the  said  Bethuel  Goff  as  principal, 
and  the  said  Benjamin  Cady  as  surety,  executed  the  bond  on  which 
the  action  was  brought.     Bethuel  Goff  escaped  from  the  liberties 
of  the  prison,  and  in  the  month  of  August  following,  the  said  Bethu- 
el Goff  paid  to  the  said  Jonathan  Barney  the  sum  of  $234  90  in 
part  payment  of  said  debt.    By  which  the  defendants  relied  that 
they  should  shew  that  the  original  demand  with  the  interest  and  costs 
Wfts  paid,  and  overpaid. 

PrentisSy  for  the  plaintiff,  objected  to  the  evidence  offered,  as  in- 
admissible, for  that  the  last  paj^ment,  though  perhaps  it  might  have 
been  pleaded  as  a  set-off,  yet  the  defendants  could  not  avail  them- 
selves of  It  as  a  payment :  and  the  former  payment,  if  made  at  all^ 
must  be  supposed  to  have  been  settled  in  the  judgment  which  follow- 
ed 'y  and  that  under  such  general  notice,  he  insisted  that  the  evidence 
could  not  be  received,  as  the  plaintiff  could  not  be  prepared  to  meet 
it. 

The  Court  overruled  the  objection :  the  defendants  went  into 
the  evidence,  and  the  Jury  returned  a  verdict  for  the  defendants. 
And  to  obtain  a  new  triaHn  the  case,  the  plaintiff  bro'*t  this  petition. 

PrentisSf  for  the  petitioner,  contended  that  a  new  trial  ought  to 
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WaskingUm  be  granted  on  two  grounds. — 1.  For  that  the  notice  given  by  the 
^'^"u!*'^'  defendants  was  not  of  any  special  matter — ^that  it  gave  the  plaintiff 
v.^^v^^^  notice  of  no  facts  intended  io  be  proved,  from  which  the  defendants 
Barney     \^^^  drawn  the  conclusion  that  there  is  nothing  due  on  the  bond,  so 
Goft  and    that  he  might  be  prepared  to  meet  them — that  it  must  and  did  ope- 
**  ^*      rate  as  a  surprise  on  the  plaintiff  at  the  trial.— And  2.  That  after 
two  liquidations  between  the  original  parties,  and  tw«  judgments 
thereon  confessed,  and  a  suit  and  judgment,  no  evidence,  m  point  of 
law,  ought  to  have  been  admitted,  to  impeach  those  judgments,  of 
facts  which  existed,  at  the  time  those  judgments  were  rendered,  and 
of  Which  the  debtor  might  have  availed  himself  as  matter  of  defence 
or  mitigation. — That  A  judgment  while  remaining  in  force  is  con- 
clusive between  the  same  parties,  of  every  thing,  which  might  have 
been  pleaded  in  bar,  or  given  in  evidence,  in  mitigation  of  dama- 
ges. 

Buckley  for  the  petitionees.  Notices  as  general  as  that  in  the 
present  case,  have  often  been  considered  sufficient.  The  matter 
admitted  in  evidence  was  proper,  as  it  is  the  province  of  the  Jury  to 
assess  the  damages,  to  ascertain  what  sum  if  any  is  due  to  the  plain- 
tiff. The  Jury  have  found  that  in  fact  there  was  nothinj;,  in  equity, 
due  from  the  defendants  to  the  plaintiff^  and  It  appears  that  justice 
has  been  done  between  the  parties^  and  the  Court  will  not  grant  a 
new  trial  merely  for  a  mistake  in  point  of  law. 

Chxpman,  Ch.  J.  delivered  the  opinion  of  the  Court. 

It  is  true,  as  remarked  by  the  counsel  for  the  defendant,  that  the 
Court  will  not  easily  be  induced  to  grant  a  new  trial,  in  a  case 
where  they  can  see  clearly  that  justice  has  been  done,  merely  be- 
cause the  Judges,  on  the  trial,  made  a  mistake  in  point  of  law :  but 
it  ought  to  be  added,  unless  the  mistake  be  of  such  a  nature,  and  of 
such  a  magnitude,  as  that  it  ought  to  be  corrected  for  tlie  sake  of 
general  justice.  The  mistake  may  be  of  such  a  nature  as  to  render 
it  impossible  for  the  Court  to  ascertain  whether  justice  has  been 
done  or  not.  For  instance,  the  admission  of  illegal  evidence  may 
have  induced  a  surprise  on  the  party  against  whom  the  verdict  was. 
found,  so  that  he  could  not  have  had  a  fair  opportunity  to  produce 
evidence,  on  his  pait,  to  contradict  or  explain  the  testimony  which 
had  been  admitted  against  him  by  such  mistake :  where  tliat  is  the 
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case  the  Court  will  grant  a  new  trial^  without  inquiring  wbeth^i^  Washington 
such  evidence  existed  or  not,  or  how  far  it  might  h^ve  been  suffi-^  18I4.  ' 
cient  if  produced  ^  for  this  would  be  for  the  Court  to  assume  the  pro- 
vince of  the  Jury,  and  to  try  the  merits  of  the  ca^se  oyi  a  moti^ii  for 

a  new  trial. 

In  this  case  the  Court  are  satisfied  on  both  ground^  tjiken  by  the 
plaintifPs  counsel.  This  notice  comports  neither  with  the  letter 
nor  the  spirit  of  the  statute.  The  statute  (the  98tb  Section  of  the 
Judiciary  act)  permits  the  defendant  to  plead  the  general  issue  in 
any  action  according  to  the  nature  of  the  case }  and  under  such  gen- 
eral issue  to  give  any  special  matter  in  evidence  in  hU  defence  or 
justification,  as  the  nature  of  the  action  may  be,  <<  the  defendant 
giving  notice  in  writing  with  the  plea^  of  the  special  matter  or 
matters,  on  which  he  or  she  shall  rely  in  his  Of  her  defence  or 
justification.  And  no  special  matter  shall  be  given  or  allowed  in 
evidence,  except  such  as  shall  be  particularly  mentioned  in  ^ch 
notice  in  writing  as  aforesaid." 

The  notice  in  this  case,  as  has  been  well  observed,  is  not  of  any 
matter  of  defence  or  justification  whatever,  but  of  a  general  conclu- 
sion :  and,  it  may  be  added,  without  premises^  Not  a  fact  is  there- 
in suggested^  from  which  such  conclusion  is  intended  to  be  drawn. 
The  defendants  might  as  well  have  said,  we  will  prove  enough  on 
trial  to  obtains  verdict,  and  call  it  a  notice  umter  the  statute. 

How  strict  or  how  loose  the  Court  might  have  formerly  been, 
we  cannot  say ;  but  the  present  Judges  have  refiised  to  permit  the 
defendants  to  go  into  proof  of  any  matter  not  particularly  mention- 
ed in  the  notice ;  and  have  held  that  such  notice  under  the  statute, 
must  contain  the  substance  of  a  special  plea  in  bar,  and  that  the 
facts  relied  on  must  be  as  particularly  set  forth,  though  the  same 
technical  precision  is  not  required.  It  was  so  decided  in  the  case 
Bowdish  against  Peckhara  (ante  page  144.)  The  statute  dispenses 
with  the  form  only,  not  the  substance  pf  a  plea  m  bar.  The  no- 
tice, as  it  is  called,  in  this  case,  the  plaintiff  could  not  know — there 
was  no  hint  given  him  of  the  facts  which  the  defendants  intended 
to  prove  on  the  trial. — It  cannot  therefore  be  supposed  that  the 
plaintiff  could  come  prepared  to  meet  the  evidence  produced  by  the 
defendants  on  the  trial.  The  notice  seems  to  have  been  framed  for 
the  purpose  of  surprising  the  plaintifl*.  After  the  trial  has  been 
had,  how  is  it  possible  for  the  Court  to  discern  whether  justice  has 
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Washingt$n,heen  done  in  tbc  case? — A  fair  opportunity  has  not  been  given  to 
^su.  ^   the  plaintiff — it  is  impossible  therefore  for  the  Court  to  know  what 
b  the  justice  of  the  case. 

But,  under  any  notice,  the  evidence  which  was  offered  on  the 
part  of  the  defendants  ought  not  to  have  been  admitted.  Every 
regular  judgment,  while  remaining  in  force,  is  conclusive  as  to  every 
thing  which  might  have  been  pleaded  or  given  in  evidence  in  de- 
fence, or  to  lessen  the  damages,  except  that  which  may  be  pleaded 
in  offset*  And  this  principle  applies  as  well  to  judgments  rendered 
on  confession,  as  to  those  rendered  in  adversary  suits ;  otherwise  no 
judgments  are  final — no  litigation  could  ever  be  closed. 

Now  there  was  no  one  matter  in  the  defendants'  statement,  on 
trial,  except  the  last  payment,  but  what  might  and  ought  to  have 
been  included  and  settled  in  some  one  of  the  judgments  which  had 
been  rendered  in  favour  of  the  plaintiff.  The  amount  of  payments 
the  law  presumes  to  have  been  settled  from  time  to  time,  and  each 
judgment  to  have  been  rendered  and  confessed  for  the  sum  actually 
due.  No  fraud,  imposition  or  mistake  is  suggested  which  might 
be  a  ground  of  relief  even  in  a  Court  of  Equity.  If  the  defendants 
had  paid  any  sum  which  from  mbtake  had  not  been  applied,  per- 
haps it  might  have  been  pleaded  by  way  of  offset :  but  such  proof 
could  not  be  admitted  under  a  statute  notice. — It  is  not  matter  ei* 
ther  of  defence  or  justification.  A  plea  in  offset  is  in  the  nature  of 
an  adverse  suit,  and  must  be  pleaded  in  the  manner  pointed  out  by 
the  92d  Section  of  the  Judiciary  Act. 

New  trial  granted. 
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Aldis  VS,  Hull.  December, 


1814. 


The  Act  directiDS  proceedings  acaiost  abneondiog  or  concealed  debtors,  provides 
that  if  execution  shall  issue  against  the  goods  and  chattels  of  the  principal 
debtor,  iu  possession  of  the  trustee  or  trustees,  and  a  return  be  made  by  any 
proper  oflBcer  on  such  execution,  that  such  trustee  or  trustees  refused  or  neg- 
lected to  expose  such  goed»  and  chattels,  or  to  pay  the  amount  of  such  execu- 
tion, if  there  be  sufficient  in  his,  her  or  their  hands  and  possession,  the  Court 
shall,  on  Jnotion  of  the  creditor,  grant  a  rule  to  shew  cause  why  execution 
should  not  issue  on  such  judgment  against  such  trustee  or  truf  tees,  his,  her  or 

their  proper  goods  and  estate.— And  a  scire  facias  cannot  be  substituted  in 
the f  lace  of  such  motion— the  creditor  cannot,  in  such  case,  have  a  remedy 

by  i^rt/adas. 

ASA  ALDIS,  the  present  plaintiff,  commenced  his  action  be- 
fore the  County  Court  in  September,  1811,  against  Justin  Wells, 
an  absconding  or  concealed  debtor,  and  summoned  Samuel  Hull, 
the  present  defendant,  as  his  trustee.  Hull,  the  trustee,  at  the  same 
term  of  the  Court,  made  a  disclosure  on  oath  5  and  the  Court  ad- 
judged him  to  be  a  trustee  of  Wells,  the  absconding  debtor;  and 
found  that  he  had  in  his  possession  goods  and  chattels,  rights  and 
credits  of  the  said  Wells  to  the  amount  of  two  hundred  dollars. 
And  Aldis,  at  the  same  term,  obtained  a  regular  judgment  against 
Wells,  tlie  absconding  debtor,  for  $51  84  damages,  and  $13  29 
costs  of  suit;  and  took  out  execution  thereon,  as  awarded  by  the 
Court,  against  the  goods  and  chattels  of  the  said  Wells,  in  the  pos- 
session of  the  said  Hull  the  trustee,  dated  the  30th  day  of  Septem- 
ber, 1811,  and  delivered  the  same  to  a  proper  officer,  who  made 
return  thereon  that  he  had  demanded  of  Hull  the  trustee,  to  expose 
the  goods  &  chattels  of  the  s'd  Wells,  in  his  possession,  for  the  pur- 
pose of  satisfying  said  execution ;  and  that  he  neglected  and  refused 
to  expose  such  goods  and  chattels,  or  to  pay  the  amount  of  said  ex. 
ecution.  Whereupon,  Aldis  brought  a  scire  facias  in  the  County 
Court,  reciting  the  proceedings  in  the  suit  against  Wells,  in  sub- 
stance as  above  stated,  and  praying  for  an  execution  agsunst  Hulf 
the  trustee,  of  his  own  proper  goods,  &c. 

To  the  scire  facias^  Hull  the  trustee  pleaded,  that  the  plaintiff 
ought  not  to  have  execution  thereof  against  him,  for  that,  in  the  ori- 
ginal action  be  had  disclosed,  that  he  held  in  his  own  name,  a  note 
of  hand,  for  the  sum  of  $600  against  one  R.  W.  of  Georgia  in  said 
County  of  Franklin,  secured  by  a  mortgage  on  a  certain  lot  of  land 


312  CASES  IN  THE  SUPREME  COURT 

Franklin,    stroyed  hj  inevitable  accident/ without  any  default  in  himy  he  is  dis- 
1814.   *  charged.    In  this  su:tion  against  an  absconding  or  concealed  debt* 
^^S^'^*'  or,  by  the  decision  of  the  Court^  that  the  trustee  has  in  his  posses- 
^v$^      sion  the  goods  or  estate  of  the  principal  debtor,  the  bailor  or 
Hull.      cestueque  trust  is  changed ;  the  plaintiff,  the  creditor,  is  substituted 
in  place  of  the  original  bailor  or  cestueque  trust.     But  no  other 
change  is  thereby  effected :  no  new  duties,  or  other  conditions  are 
thereby  imposed  on  the  trustee.     To  every  claim  of  that  kind  it  is  a 
sufficient  answer  for  him  to  say  non  in  kaecfoedera  rent,  I  enter- 
ed into  no  such  agreement.     He  is  still  holden  to  use  the  same  care, 
diligence  and  good  management,  and  no  more.     The  same  inevita- 
ble accident  taking  place  after  the  disclosure,  will  excuse  or  dis- 
charge him  in  his  new  relation,  which  would  have  been  a  good  ex- 
cuse or  discharge  against  the  original  bailor  or  cestueque  trust ;  and 
would  be  a  good  cause  to  be  shewn  on  his  part  why  execution 
should  not  issue  against  his  body  or  against  his  own  proper  goods 
and  estate. 

Although  the  Court  do  not  decide  on  the  defendant's  plea,  I  will 
briefly  observe  that  the  failure  of  the  security  does  not  sufficiently 
appear  to  have  happened  after  the  disclosure.  And  the  scire  fa-- 
cias^  if  it  be  a  proper  remedy,  does  not  sufficiently  set  forth  the  re- 
cord. It  ought  to  set  forth  the  whole  disclosure  en:  proof  on  which 
the  Court  decided,  and  which  the  statutodirects  to  be  recorded,  for 
the  purpose  of  settling  thereafter  the  rights  of  the  parties.  I  should 
not  be  ready  to  admit,  that  a  record  merely  that  the  person  sum- 
moned, was  adjudged  to  be  a  trustee,  to  a  certain  amount,  without  a 
record  of  the  examination  or  proof  on  which  the  adjudication  was 
made,  would  hold  the  trustee  accountable  for  any  thing. 

But  the  ground  oH  which  the  Court  decide  is,  that  a  scire  fad- 
,  €LS  is  not  the  proper  legal  remedy  in  this  case*     It  will  be  kept  in 

view,  that  this  proceeding  against  the  trustee  of  an  absconding  or 
concealed  debtor  is  not  a  common  law  proceeding,  or  governed  by 
common  law  precedents :  it  is  with  us  a  mere  statute  provision,  and 
the  proceedings  are  regulated  and  directed  by  the  statute.  The 
process  of  foreign  attachment,  founded  on  the  custom  of  London, 
was  indeed  somewhat  similar  to  our  statute  provision — at  least  ic 
had  the  same  end  in  view ;  but  it  was  a  local  custom,  and  not  a 
part  of  thr  general  common  law  of  the  Kinsfdom. 
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iX  ts  (rue,  that  at  common  law,  a  scire  faciasy  to  hav^  execution  FrmkHn^ 
>of  a  judgment  or-recognizaince,  which  is  a  judgment  with  a  defea-  ^gTi*'*'^* 
fiance^  lies  in  the  same  Court  wliere  the  judgment  is  of  record.    But  s^-v-<^«/ 
in  the  case  under  consideration,  the  proceedUigs  are  regulated  by      Aldis 
the  5th  Section  of  the  Act  directing  proceedings  against  the  trus-      HqH. 
tees  of  abscondingor  concealed  debtors;  by  which  it  is  provided, 
'^  That  if  the  trustee  or  trustees  shall  appear  at  tlie  Court,  and  it 
shall  be  made  evident  by  his,  her  or  their  oath,  or  by  other  proof, 
that  the  trustee  or  trustees  had  monies,  goods,  chattels,  rights  or 
credits  of  the  principal  debtor  in  his,  her  or  their  possession,  at  the 
time  of  the  service  of  such  process,  or  at  any  time  since,  a  record 
thereofshalibe  made,  &c.'' — ^thatis,  as  I  understand  it,  a  record 
shall  be  made  of  the  whole  disclosure  of  the  trustee,  as  made  on 
oath,  or  of  the  proof  produced  by  the  plaintiff,  the  creditor,  and 
that  for  the  very  good  reason  which  I  have  before  mentioned — for 
the  purpose  of  setding  the  future  rights  of  the  parties.    ^^  And  such 
trustee  or  trustees  shall  be  liable  to  the  plaintiff  for  the  money, 
goods,  chattels,  rights  and  credits  so  found  in  his,  her  or  their  hands 
or  possession,  to  the  amount  of  the  judgment  recovered  against  the 
principal  debtor,  if  so  much  there  be,  and  execution  shall  issue  on 
the  judgment  so  recovered  against  the  goods  and  chattels  in  the  pos- 
session of  such  trustee  or  trustees.^' 

The  finding  of  the  Court  against  the  trustee  is  nowhere  called  a 
judgment,  and  may  with  propriety  be  called  an  inquest;  and  is  a 
foundation  for  future  proceedings,  as  provided  by  the  statute.  The 
6th  Section  points  out  the  special  mode  of  proceeding  which  the 
pkintiff  must  pursue  in  order  to  obtain  the  effect  of  his  judgment 
against  the  principal  debtor,  out  of  the  effects  in  the  hands  of  the 
trustee.  ^^  That  if  execution  shall  issue  against  the  goods  and  chat- 
tels in  the  possession  of  the  trustee  or  trustees,  and  a  return  be 
made  by  any  proper  officer  on  such  execution,  that  such  trustee  or 
trustees,  refused  or  neglected  to  expose  such  goods  and  chattels,  or 
to  pay  the  amount  of  such  execution,  if  there  be  sufficient  in  his, 
her  or  their  bands  or  possession,  the  Court  shall  on  the  motion  of 
the  creditor,  grant  a  rule  to  shew  cause  why  execution 'should  not 
issue  against  such  trustee  or  trustees  or  their  goods  and  estate ;  and 
upon  affidavit  of  the  service  of  such  rule  on  the  trustee  or  trustees, 

40 
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Franklin,    and  DO  sufficient  cause  being  shewn  to  the  contrary,  such  execution 

December,  ,  j  j  *» 

1814.       may  be  awarded." 
N^%^^^      A  scire  facica  would  not  lie  at  common  law,  in  this  case,  from 
Aldis       2Q Y  analogy,  and  the  statute  does  not  give  it ;   but  specially  pro- 
Hull.      vides  another  remedy,  and  that  remedy  must  be  pursued :  A  rem- 
edy much  better  adapted  to  the  nature  of  the  case,  and  very  wise- 
ly adopted  instead  of  a  scire  facias.    A  scire  Jacias  would,  as 
we  see  in  this  very  case,  often  be  attended  with  that  delay  and  ex- 
pense incident  to  the  common  course  of  judicial  proceedings,  and 
frequently  more  than  exhau^  th«  whole  subject  of  litigation.    The 
mode  pointed  out  by  the  statute,  is  less  expensive,  more  expedi- 
tious, and  free  from  the  technical  forms  and  niceties  of  special 
pleading.    It  gives  a  fair  opportunity  to  examine  at  large  into  the 
real  justice  of  the  case,  which  will  often  depend  on  a  variety  and 
complication  of  circumstances.    The  trustee  will  be  at  liberty  in 
shewingcause,  to  avail  himself  of  every  fact  and  legal  matter,  to 
discharge  him  from  further  liability  either  in  whole  or  in  part,  by 
proper  documents  and  affidavits,  which  the  creditor  may  contro- 
vert in  the  same  way ;  and  the  Court  will  be  enabled  to  decide 
agreeably  to  the  justice  of  the  case. — It  is  much  the  most  advan- 
tageous for  all  parties — certainly  so  for  the  plaintiff. 

In  this  view  of  the  case,  (and  we  think  it  the  only  legal  view 
which  can  be  taken  of  it)  the  Court  are  clearly  of  opinion  that  a 
scire  facias  is  not  the  proper  remedy  in  this  case.  There  must 
therefore  be 

Judgment  for  the  defendant. 
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FnmkUn, 

Elisha  Barney  Deceidbcr, 


vs. 
TftUMAN  CuBjuER,  LuTHER  MoRE^  and  Moses  Jewstt. 

In  Chancery. 

Notice  to  one  of  two  or  more  partners  of  a  prior  aorecorded  deed,  !•  notice  to  all 
the  partners,  and  will  render  void  a  subsequent  deed  of  ttie  same  land  to  all 
the  partners. 

THIS  was  a  btU  in  Chancery  in  which  the  Orator  stated^  in  sub- 
stance, that  on  the  20th  day  of  May,  1807,  the  Orator  being  indebt- 
ed to  Levi  Hungerford  in  the  ^sum  of  |(205,  as  security  tlierefor, 
conveyed  to  the  said  Hungerford,  by  his  deed  of  that  date,  a  certain 
farm  of  land  situate  in  Sviranton  in  the  County  of  Franklin,  contain- 
ing one  hundred  acres ;  and  at  the  same  time,  the  said  Levi  Hun- 
gerford executed  a  bond  to  the  Orator  with  a  condition,  that,  if  the 
Orator  should,  on  the  first  day  of  September,  1807}  pay  to  the  said 
Levi  Hungerford  the  s£ud  sum  of  ^205  with  interest,  the  said  Hun- 
gerford should  reconvcy  the  said  farm  to  the  Orator. — That  it  was 
considered  by  the  parties  as  a  mortgage. — That  on  the  25th  day  of 
July,  I8O7,  the  said  sum  of  $205  not  having  been  paid,  and  the 
said  Hungerford  being  indebted  in  the  same  sum  to  Truman  Curri- 
er, Luther  More,  and  Moses  Jewett,  who  then  carried  on  the  busi- 
ness of  saddlery  in  partnership,  the  said  Luther  More  and  Moses 
Jewett  residing  in  Burlington  in  the  County  of  Chittenden,  and  the 
said  Currier  residing  in  said  Swanton,  there  carrying  on  the  said 
business,  as  sole  agent  and  manager  for  said  company,  in  payment 
of  said  debt  so  due  from  him  the  said  Hungerford  to  said  company, 
as  aforesaid,  assigned,  sold  and  conveyed  ail  his  right  in  said  farm 
to  the  said  Truman  Currier,  Luther  More,  and  Moses  Jewett.-— 
That  they  the  said  Currier,  More,  and  Jewett,  at  the  time  of  re- 
ceiving said  conveyance  of  said  farm  from  the  said  Hungerford,  had 
full  knowledge  of  the  aforesaid  agreement  between  the  Orator  and 
the  said  Levi  Hungerford,  and  of  the  said  bond  given  by  said  Hun- 
gerford to  the  Orator  for  a  reconveyance  of  the  premises  as  afore, 
said ;  and  they  actually  received  said  conveyance  from  the  saici 
Levi  Hungerford,  as  a  security  for  the  said  sum  of  |(205  with  inter- 
est— ^That  afterwards,  on  the  25th  day  of  July,  1809,  the  Orator 
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Franklin,  paid  to  the  said  Truman  Carrier,  then  acting  for  and  in  behalf  of 
1814  *  said  company,  the  said  sum  of  j^205  ^ith  the  interest  thereon  due ; 
and  the  said  Currier,  for  and  in  behalf  of  said  company,  received 
the  same  of  the  Orator,  as  and  for  the  redemption  of  the  said  farm 
from  the  said  mortgage,  and  did  thereupon  agree  with  the  Orator 
to  reconvey  to  him  the  said  farm.  And  afterwards,  to  wit,  at  Swan- 
ton  aforesaid,  on  the  26th  day  of  July  aforesaid,  a  deed  was  made 
out  accordingly  by  the  said  Currier,  from  him  the  said  Currier, 
More  and  Jewett  to  t^e  Orator,  for  the  purpose  of  reconveying  said 
farm  to  the  Orator,  which  was  executed  by  the  said  Currier ;  and, 
as  the  said  More  and  Jewett  were  absent  at  Burlington  aforesaid, 
the  said  Currier  agreed  to  procure  the  said  More  and  Jewett  to  ex- 
ecute  the  same,  and  received  the  instrument  by  him  so  executed  for 
that  purpose.  But  the  said  Currier,  combining  with  the  said  More 
and  Jewett  to  defraud  the  Orator,  did  fraudulently  convey  all  his 
right  to  said  premises  to  the  said  Jewett.^ — And  that  the  said  Jew- 
ett has  with  a  like  fraudulent  intent  pro9ared  from  the  said  More  a 
conveyance  of  said  premises,  and  has  commenced  an  action  of 
ejectmenft  against  the  Orator  to  recover  possession — praying  re- 
lief, &c. 

Truman  Currier  did  not  appear,  and  the  bill  as  to  him,  was  taken 
as  confessed. 

Luther  More  appeared,  and  answered,  that  in  July,  1806,  he  en- 
tered into  partnership  in  the  saddling  business,  with  Moses  Jewett, 
one  of  the  defendants,  at  Burlington. — That  in  September  following, 
he  and  the  said  Jewett  entered  into  partnership  with  Truman  Cur- 
rier the  other  defendant,  for  the  purpose  of  carrying  on  said  business 
8t  Swanton. — ^That  the  said  Currier  was  intrusted  with  the  sole 
management  of  the  business  at  Swanten,  and  that  he  the  said  More 
had  no  personal  knowledge  of  the  management  of  the  business 
there. — That  afterwards,  in  September,  1807,  he,  by  the  consent  of 
the  other  partners,  withdrew  from  the  concern  at  Swanton,  and  as> 
signed  his  interest  therein  to  the  defendant,  Moses  Jewett,  who 
agreed  to  pay  all  the  company  debts,  and  indemnify  him  the  said 
More  against  them;  and  that  he  had  no  further  concern  with  the 
business  at  Swanton. — That  he  had  no  knowledge  of  tlie  transac- 
tion between  the  Orator,  Hungerford  and  Currier,  relating  to  the 
premises. — But  that  some  time  after  he  had  withdrawn  from  said 
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concern  at  Swanton^  (the  time^'he  could  not  recollect)  the  said  Mo-  FnmkKn^ 
ses^ewett  applied  to  him  for  a  release  of  his  right  in  the  premises ;  Tsu!^'^* 
and  on  such  application,  and  in  pursuance  of  his  former  agreement^ 
on  withdrawing  from  the  concern  at  Swantoo,  he  did  make  a  re- 
lease to  the  said  Jewett  accordingly,  having  no  knowledge  of  the 
Orator's  claim  to  the  premises. 

Moses  Jewett,  in  his  answer,  stated  the  several  partnerships,  and 
the  withdrawing  of  Luther  More  from  the  concern  at  Swantoh,  and 
the  assignment  of  More's  share  to  him  the  said  Jewett,  as  stated 
in  the  answer  of  More ;  and  then  proceeded  to  state,  that  in  Octo- 
ber, 1808,  the  partnership  between  him  and  Truman  Currier  was 
dissolved  by  mutual  consent. — That  the  said  Currier  was  then  in- 
debted to  him  to  the  amount  of  fifteen  hundred  dollars,  in  part  pay- 
ment of  which  he  received  from  said  Currier  a  conveyance  of  his 
share  in  the  premises,  as  purchased  of  Levi  Hungerford,  at  the  sum 
or  price  of  five  hundred  dollars — ^the  whole  of  the  premises  being 
estimated  at  fifteen  hundred  dollars.  He  admitted,  that  about  that 
time  or  before,  he  had  heard  a  report  that  Truman  Currier  had  re- 
ceived a  sum  of  money  from  the  Orator,  Barney,  and  haa  agreed  to 
convey  to  him  the  premises ;  on  which  he  made  inquiry  of  Currier 
as  to  the  truth  of  the  report,  who  said  that  the  Orator,  Barney,  held 
his  receipt  for  a  sum  of  money,  for  which  he  had  agreed  to  convey 
to  him  (Barney)  his  (Currier's)  share  of  the  premises,  being  one 
third  part. — That  he  had  offered  so  to  convey,  but  said  Barney  had 
wholly  refused  to  accept  such  conveyance.  And  the  said  Jewett  in 
his  answer,  denied  that  he  had  ever  agreed  to  convey,  or  procure  a 
conveyance  of  the  whole  premises  from  the  partners.  He  conce- 
ded that  Truman  Currier  was  the  only  acting  partner  in  the  con- 
cern at  S wanton.  He  denied  that  he  had  himself  received  any  con- 
sideration from  the  Orator,  on  account  of  the  premises,  and  that  he 
had  no  personal  knowledge  how  the  partnership  business  at  Swan- 
ton  was  conducted,  or  of  the  purchase  from  Levi  Hungerford,  or  of 
whom  Currier  purchased  the  premises. 

The  answers  were  traversed,  and  the  following  exhibits  and  evi- 
dence appeared  on  trial.  An  ofiice  copy  of  the  Orator's  deed* to 
Levi  Hungerford  was  produced,  and  the  bond  from  Hangerford  to 
the  Orator,  with  the  condition,  as  set  forth  in  the  bill.  It  was  also 
proved  that  Tmman  Carrier,  at  the  time  of  his  puachase  from 
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Franklin,    Hufigerford,  was  fully  informed  of  the  bond  and  conditioii,  and  of 
1814.    *  ihe  nature  of  that  transaction^  and  that  be  took  the  conveyance^ as 
was  then  well  understood,  subject  to  that  condition ;  and  that  the 
consideration  was  no  more  than  the  sum  due  from  the  Orator  to 
Hungerfordy  the  consideration  expressed  in  the  deed  from  Hunger- 
ford  to  Currier,  and  that  he  took  it  on  account  of  a  partnership 
debt  to  that  amount,  due  from  Hungerford  to  the  company.     Hun- 
gerford's  receipt  for  the  money  from  the  Orator  was  also  produced 
and  proved,  and  also  his  agreement  to  reconvey  his  execution  of  an 
instrument  for  that  purpose,  intended  to  be  executed  by  the  other 
two  partners,  and  his  receipt  for  that  instrument,  containing  a  prom- 
ise to  procure  it  to  be  executed  by  More  and  Jewett. 

Braytotij  for  the  plaintiff. 

£.  Keye9  and  AUen  for  the  defendants. 

It  was  contended  on  the  part  of  the  Orator,  that  the  deed  to 
Hungerford,  with  the  bond  from  Hungerford  to  the  Orator  execu- 
ted at  the  same  time,  with  a  condition  for  a  reconveyance,  on  the 
payment  of  a  certain  sum  of  money,  at  a  particular  time  specified, 
constituted  a  mortgage  in  equity,  between  the  original  parties,  al- 
though the  bond  was  not  put  on  record  with  the  deed ;  and  that  it 
would  continue  a  mortgage  in  the  hands  of  all  subsequent  purchas- 
ers, having  a  knowledge  of  the  plaintiff's  equity. — That,  as  Tru- 
man Currier,  purchased  with  full  notice  of  the  Orator's  equity,  val- 
ued the  premises  accordingly — paid  a  consideration  only  to  the 
amount  of  the  debt  intended  to  be  secured  to  Hungerford  on  tbe 
premises,  it  was  the  strongest  possible  case  of  notice  to  Currier. 
And  as  he  took  it  for  a  partnership  debt,  and  as  it  is  acknowledged 
by  all  tlie  defendants  that  he  was  the  only  acting  partner,  and  sole 
agent  for  the  company  in  their  concern  at  Swanton,  notice  to  him 
was  notice  to  all  the  partners. 

On  the  pert  of  the  defendant,  it  was  contended,  that  however  a 
deed  of  conveyance  of  land,  with  a  separate  defeasance,  or  a  bond 
for  the  reconveyance  by  the  grantee,  executed  at  the  same  time, 
but  not  recorded,  might  operate  in  equity  as  a  mortgage  between 
the  original  parties  and  their  heirs ;  yet^  by  our  statute,  it  cannot 
have  that  effect  agsunst  creditors  or  subsequent  6ofia^£fe  purchas- 
ers for  a  valuable  consideration.— 'They  have  only  to  look  to  tbe 
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records  for  the  tide  to  iands,  and  for  incumbrances  on  tbem.    And    /VonfcKn, 
they  must  hold  against  a  prior  unrecorded  deed,  unless  actual  no-     ^^1314^'^* 
tice  of  such  prior  deed  be  proved. — That  this  is  not  the  case  with  s^^r-v^-^.^ 
Jewett,  in  whom  the  legd  title  was  vested  for  a  valuable  considera-     B«™«y 

tion.  Currier 


etal. 


Chipman,  Ch.  J.  delivered  the  opinipn  of  the  Court. 

It  is  true  that  by  the  5th  Section  of  the  Act  regulating  conveyan« 
ces  of  real  estates,  it  is  enacted,  that  no  deed  of  bargain  and  sale^ 
mortgage  or  other  conveyance  in  fee  simple,  of  any  lands,  tene- 
ments or  hereditaments,  shall  be  good  and  effectual  in  law,  to  hold 
such  lands,  tenements  or  hereditaments,  against  any  other  person 
or  persons  but  the  grantor  or  grantors  and  their  heirs  only,  unless 
the  deed  or  deeds  thereof,  be  acknowledged  and  recorded,  as  is 
provided  in  the  act  3  but  we  must  take  this  in  connexion  with  the 
14th  Section  of  the  same  Statute,  which  provides,  ^'  That  all  fraud- 
ulent and  deceitful  conveyances  of  any  lands,  tenements  or  heredi- 
taments, procured,  made  or  suffered,  with  intent  to  avoid  any  light, 
debt  or  duty  of  any  person  or  persons,  shall  as  against  such  person 
or  persons,  whose  right,  debt  or  duty  is  so  intended  to  be  avoided, 
his,  her,  or  their  heirs  or  assigns,  be  utterly  void,  any  false  pretence 
or  feigned  consideration  to  the  contrary  notwithstanding. 

In  the  construction  of  this  statute,  these  two  sections  must  be  ta- 
ken together.  For  one  person  knowing  of  the  right  of  another, 
wanting  some  thing  only  in  form,  to  its  completion,  for  instance  the 
deed  not  on  record,  to  intercept  that  right  by  taking  a  conveyance, 
legal  in  its  form,  and  procuring  it  to  be  first  recorded,  is  a  gross 
fraud,  and  clearly  within  the  14th  Section  of  the  Act  above  recited. 
In  such  case  the  deed  is  void,  as  well  at  law  as  in  equity  5  add  if 
brought  before  a  Court  of  equity,  it  will  generally  afford  sufficient 
relief,  to  declare  such  subsequent  deed  void :  but  if  the  fraud  has 
extended,  to  destroy  or  intercept  the  evidence  of  the  prior  right, 
the  Court  will  suffer  the  fraudulent  deed  to  stand  in  the  chain  of  ti- 
tle, and  decree  a  conveyance  to  the  person  entitled  in  equity.  This 
principle  will  extend  to  every  person  sought  to  be  injured  by  the 
fraudulent  act,  according  to  his  right ;  not  only  to  him  who  claims 
an  absolute  right,  but  to  all  who  claim  a  conditional,  defeasableor 
equitable  interest'— 4is  well  to  a  mortgagor,  in  respect  to  his  equita- 
ble interest,  his  right  of  redemption,  as  to  the  mortgagee,  in  respect 
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Fratikiin,    to  iiis  legal  lien  fdi*  the  security  of  his  debt    The  principle  b  per- 

Tsu.    '  iectly  obvious,  and  the  construction  not  only  consistent  with  the  gen- 

N^Fv^<^/  eral  objects  and  design  of  the  statute,  but  even  necessary  to  their 

Barney     attainment.    A  contrary  construction  would,  instead  of  a  preven- 

Currier     tion,  render  the  statute  a  protection  of  fraud.    And,  beside,  it  has 

been  so  long  established,  that  it  cannot  be  permitted  now  to  be 

shaken. — It  is  no  less  firmly  established  that  notice  to  the  agent  is 

notice  to  the  principal,  and  shall  affect  him  the  same  as  personal 

notice. 

To  apply  this  principle  to  the  present  case :  Truman  Currier 
was  himself  a  principal,  and  being  in  the  concern  at  Swantoo  the 
only  acting  partner,  he  was  to  all  intents  the  agent  of  his  co-partners, 
the  other  defendants.  He  agreed,  in  behalf  of  the  partnership,  to 
take  a  conveyance  of  the  premises  to  satisfy  or  secure  a  partnership 
debt  I  and  he  was  informed  of  the  Orator's  right — that  Levi  Hon 
gerford  held  the  premises,  merely  as  a  security  for  a  debt  due  to 
him  from  the  Orator.  As  Hungerford  then  intended  to  sell,  so 
Currier  must  have  intended  to  purchase,  subject  to  the  Orator's 
right  of  redemption,  and  gave  a  consideration  accordingly.  The 
amount  of  the  debt  due  from  the  Orator  to  Hungerford^  was  made 
the  consideration  of  the  deed  which  Currier  received.  The  deed 
of  conveyance  was  in  form  absolute  and  unconditional.  Thb 
might  or  might  not  have  been  fraudulent  in  its  inception,  according 
to  the  use  it  was  intended  to  make  of  it  afterwards.  By  this  know- 
ledge, and  by  these  acts  of  their  acknowledged  agent,  the  other  de- 
fendants are  bound  equally  in  law,  equity  and  good  conscience.  The 
conveyance  from  Hungerford,  was  taken  to  all  the  defendants, 
members  of  the  partnership.  Truman  Currier  went  farther — he 
received  the  redemption-money  of  the  Orator,  the  full  amount  of 
the  debt  due  the  company,  to  secure  the  payment  of  which,  the  con- 
veyance was  made :  He  thereby  bound  the  other  defendants  as  well 
as  himself  to  convey  the  prembes  to  the  Orator.  He  did,  on  his 
part,  execute  a  deed  of  reconveyance,  prepared  for  him  and  the 
other  defendants  to  execute — he  took  it,  and  agreed  to  procure  it  Co 
be  executed  by  the  other  defendants.  Here  the  fraud  began  to  ap- 
pear. ,He  neglected  to  procure  the  deed  to  be  executed  by  the  oth- 
er defendants,  and  took  measures  to  defeat  the  Orator's  claim  and 
prcredfmption,  although  he  had  received  llie  full  sum  of  the 
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demptioD,  and  conveyed  his  share,  one  third  part,  to  Moses  Jewett,  FnMxn^ 
one  of  the  other  defendants.  i^Tif  ^ 

Luther  More  does  not  appear  to  be  at  all  implicated  in  this  foul  "^^N^"^/ 
transaction.  He  had,  by  consent,  withdrawn  from  the  partnership  Bftmey 
concern  in  Swanton^  and  it  does  not  appear  that  he  had  any  per-  Currier 
sonal  knowledge  of  this  transaction ;  and  although  his  name  had  ^  * ' 
been  made  use  of  in  the  conveyance  from  Hungerford,  (he  being 
then  a  partner)  he  appears  very  honestly,  on  Jewett's  application, 
to  have  released  his  share  as  he  supposed  he  was  in  equity  and  good 
conscience  bound  to  do ;  but  Jewett,  the  other  defendant,  is  deeply 
implicated.  He  insists,  in  his  answer,  that  he  is  a  bona  fide  pur- 
chaser for  a  valuable  consideration ;  but  he  concedes,  that  at  the 
time  he  took  the  deed  from  Currier,  he  had  heard  a  report  that  he 
(Currier)  had  received  a  sum  of  money  from  the  Orator,  and  had 
agreed  to  convey  the  premises  to  him.  He  also  concedes,  that  on 
inquiry,  Currier  acknowledged  that  the  Orator  held  such  receipt 
which  he  had  given  him,  and  that  he  had  agreed  to  convey  to  the 
Orator  one  third  part  of  the  premises,  and  that  the  Orator  refused 
to  accept  such  conveyance,  but  that  Currier  denied  that  he  had  ev- 
er agreed  to  convey  the  whole  of  the  premises  to  the  Orator,  or  to 
procure  a  conveyance  from  the  other,  partners.  The  manner  of 
expression,  and  the  degree  of  caution  used,  clearly  show  that  Jew- 
ett had  been  correctly  informed  of  the  whole  transaction,  and  yet 
be  claims  to  hold  the  premises  against  the  Orator^  contrary  to  equi- 
ty and  good  conscience. 

As  the  evidence  of  title  is  now  in  Jewett,  there  must  be  a  decree 
that  he  convey  the  premises  to  the  Orator,  and  that  he  and  Currier 
pay  costs;  and  that  Luther  More,  the  other  defendant,  be  dismiii* 
sed  without  costs. 

41 
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December,  JoHN  WaRD  V8,  AmoS  MoRRlL  and  LuMAN  WAIU>r 


1814. 


In  Chancery, 

If  basband  and  wifig  join  in  a  conveyance  of  real  eslale,  which  tbe  husbaod  held 
10  right  of  bis  wire,  the  parchase  money  received  by  the  husband,  becomes  bit 
personal  property :  and  if  the  husband,  .with  the  avails  of  sueb  estate,  pur- 
chase other  lands,  and  take  a  deed  of  tbe  same  to  bis  isfant  8on«  and  fao]d  tbe 
saaie  unrecorded,  it  remains  absohitely  nnder  his  oootrot,  and  Ibe  son  cao 
have  no  remedy  a^inkt  Ibe  father,  or  any  oti^r  person,  either  for  tbe  de^d 
or  tbe  )ands  theiein  described. 

THE  Orator  in  his  bill  stated,  that  on  the  14th  day  of  May, 
1795,  William  Coit  tras  the  laigrrul  owner  of  Welden's  Island  and 
Ward's  Island  in  Lake  Champlain  in  the  County  of  Franklin,  and 
on  the  same  day  sold,  and,  by  deed,  conveyed  the  said  Islands  to 
Jesse  Weldeo,  in  fee,  which  deed  was  never  recorded. — That  after* 
wards,  on  the  11th  day  of  July,  1795,  Jesse  Welden,  in  considera* 
tion  of  titc  sum  of  j^85,  sold  and  conveyed  the  same  to  the  Orator, 
by  a  ^ed  deed  of  conveyance,  made  and  delivered  to  Luman 
Ward  the  father  and  natural  guardian  of  the  Orator,  (the  Orator 
then  being  a  minor,  about  eleven  years  of  age)  to  deliver  over  the 
same  thereafter  to  the  Orator. — That  the  said  Luman,  as  father  and 
natural  guardian  of  the  Orator  as  aforesaid,  immediately  took  pos« 
session  of  said  Islands,  and  laid  out  large  sums  of  the  Orator's 
money  in  improving  the  same. — ^That  afterwards,  on  the  I4th  day 
of  September,  1T95,  the  seud  Luman  being  in  possession  as  guardi- 
an as  aforesaid,  let  the  premises  by  lease  to  Amos  Morril  of  St.  Al- 
bans in  the  County  of  Franklin,  to  hold  the  same  until  the  7th  day 
^  October,  1806. — That  Luman  Ward  received  of  the  said  Mor- 
ril for  the  use  of  the  premises,  about  $400,  for  which  he  has  never 
accounted  with  the  Orator. — That  afterwards,  the  said  Amos  Mor- 
ril, well  knowing  the  right  of  the  Orator,  combining  with  D.  Baker, 
administrator  of  the  said  J.  Welden,  then  lately  deceased,  did  fraud- 
ulently procure  the  said  deed  from  William  Coit  to  Jesse  Welden 
to  be  d^ivered  up  to  said  Coit.     And  the  said  Coit  on  receiving  a 
bond  of  Indemnity  from  the  said  Morril,  did,  on  the  10th  day  of 
January,  1798,  execute  to  the  said  Morril  a  deed  of  conveyance  of 
the  said  premises,  which  deed  was  acknowledged  and  recorded  in 
the  proper  ofl5ce — That  afterw  ards,  (no  date)  the  said  Monil,  by 
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false  representations,  induced  the  said  Luman  to  deliver  up  to  him  FrankHn, 
the  said  Morril^  the  said  deed  from  J.  Welden  to  the  Orator^  and  at      1314.  ^* 


the  same  time  promised  to  convey  the  same  premises  to  the  Orator^ 
when  he  should  be  thereunto  requested.    The  bill  then  charges    ^'  ^^'^^^ 
that  Morril  refused  so  to  convey  the  premises,  but  claimed  and  held  Morrii  and 
the  same  against  the  Orator,  praying  an  account,  relief,  &c. 

To  which  bill  the  defendant,  Morril,  answered — That  in  the  year 
1796,  he,  the  defendant,  gave  a  receipt  to  the  Sheriff  of  Franklin 
County,  at  the  request  of  Luman  Ward,  for  a  number  of  cattle  ta- 
ken on  an  execution  of  A«  Hastings  against  the  said  Luman. — 
That  the  cattle  were  left  in  the  custody  of  said  Luman,  who  other-, 
wise  disposed  of  the  same,  so  that  they  were  not  turned  out  to  the 
Sheriff  for  sale;  wherefore,  he,  the  defendant,  often  applied  to  Lu- 
man Ward  for  repayment,  but  he  not  being  able  to  repay  the  mon- 
ey, proposed  to  the  defendant  to  take  a  lease  of  the  Welden  and 
Ward  Islands,  until  he  should  repay  himself  out  of  the  rents  and 
profits  of  the  same.     On  inquiring  respecting  the  title,  Luman 
Ward  informed  the  defendant,  that  when  he  purchased  the  Islands, 
he,  at  the  request  of  his  wife,  took  a  deed  to  his  son  John,  for  fear 
of  what  might  happen,  as  the  defendant  then  understood,  for  lear 
of  creditors. — That  he  did  not  understand  or  team  that  LumaA 
Ward  held  the  same  in  trust  for  the  Orator.    About  three  years 
since,  and  not  before,  he  heard  a  report  that  the  Orator  made  such 
claim*    When  Luman  Ward  made  the  said  proposal,  he  offered  the 
defendant  a  lease  ready  drawn  accordingly,  which  the  defendant 
refused*     Some  time  afterwards,  l^uman  Ward  proposed  to  the  d(H 
fendant,  that  Jesse  Welden's  deed  from  Coit  should  be  given  up, 
not  having  been  recorded,  and  a  deed  procured  from  Coit  ta  the  de- 
fendant and  that  the  defendant  should  give  a  durable  lease  of  the 
premises  to  Luman  Ward,  reserving  an  annual  rent  equal  to  the  in- 
terest of  the  debt  then  due,  with  an  agreement  that  on  Luman 
Ward's  paying  any  sum  not  less  than  $100  atone  time,  the  rent 
to  be  discharged  in  that  proportion  until  the  whole  should  be  paid^ 
which  proposal  was  accepted. — That  the  defendant  verily  believed 
at  the  time,  that  the  said  Luman  Ward  had  a  just  right  so  to  dis- 
pose of  the  prembes. — That  some  time  after,  the  defendant  and 
Luman  Ward  together  had  a  conversation  with  said  Coit,  who  , 
agreed  qpon  receiving  the  deed  which  he  had  given  to  Welden^  to 


r- 
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Mi^tmkUn,  make  a  deed  of  the  premises  lo  the  dyfendant,  which  he  then,  or 
]gi^  *  soon  after  did ;  and  the  defendant  executed  a  lease  to  Luman  Ward 


UWmrd. 


agreeably  to  his  proposal.  He  does  not  recoUeet  that  the  deed  to 
J.  Ward  Welden  was  then  given  up  to  Coit,  or  that  he  gave  to  Coit  a  bond 
Momi  tod  of  indemnity,  and  cannot  say  that  he  ever  saw  the  deed  from  Wd* 
den  to  the  Orator,  and  knows  not  where  it  is. — That  be  does  not 
recollect  that  he  received  from  D.  Baker,  administrator  of  J.  Wel- 
den, the  deed  from  Coit  to  said  Welden,  or  that  he  ever  conversed 
with  him  on  the  subject,  until  about  two  years  ago,  and  since  the 
commencement  of  this  suit.  He  denies  that  he  ever  promised  to 
convey  to  the  Orator. — That  in  the  spring  of  the  year  1804^  the 
said  Luman  Ward  proposed  to  change  the  lease  of  the  Islands  from 
himself  to  his  son  John,  the  Orator;  and  as  the  Orator  then  had  a 
family,  and  was  doing  business  for  himself,  the  defendant  supposing 
him  to  be  of  full  age,  consented.  The  old  lease  was  cancelled,  and 
he  executed  a  lease  to  the  Orator,  the  same  in  sulstance  as  the 
lease  cancelled,  at  which  time  the  defendant  had  not  understood 
from  the  Orator,  or  any  other  person,  that  the  Orator  had  any  claim 
to  the  premises. 

Luman  Ward,  the  other  defendant,  answered — That  he,  the  de- 
fendant, was  not  knowing  to  the  existence  of  the  deed  /rom  Coit  to 
Welden,  othei^vise  than  by  information  from  Welden  and  Coit.— 
That  he,  the  defendant,  married  M  ary,  his  present  wife,  in  Guil- 
ford, in  the  State  of  Connecticut. — That  at  the  time  of  their  marri- 
age she  was  seized  and  possessed  of  real  estate  of  the  value  of 
about  $l500y  in  her  own  right.  A  short  time  after  the  marriage 
they  sold  that  estate,  and  with  part  of  the  price,  $234,  purchased  a 
farm  in  Geoi^ta  in  the  County  of  Franklin,  a  deed  of  which  was 
made  to  Mary  his  wife.  The  remaining  part  of  the  price  was  prin- 
cipally laid  out  in  buildings  on  the  farm. — That  some  time  after,  be 
made  a  contract  with  Jesse  Welden  for  the  purchase  of  the  Islands, 
and  consulted  with  his  wife  about  selling  the  Georgia  farm  to  ena- 
ble bun  to  pay  for  the  Islands,  and  to  pay  some  debts ;  she  consent- 
ed, on  condition  that  the  conveyance  o(  the  Islands  should  be  made 
to  their  son  John,  then  an  infant  about  eleven  years  of  age,  (the  pres- 
ent  Orator.)  Accordingly  he  sold  the  farm  in  Georgia,  and  his 
wife  joined  in  the  conveyance. — That  he  soon  after  completed  the 
contract  with   Welden  and  took  a  deed  of  the  Islands  to  his  son 
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John ;  which  deed  was  never  recorded.^^That  he  kept  it  in  h'ls  pos*   fSrahkHn^ 
session  antil  January,  1798,  when  A.  Morril  informed  him  that  he     *^^\^^^  '^* 
(MorriJ)  had  procured  a  conveyance  of  the  Islands  from  Coit  to  ^^.^-v*^^ 
himself,  and  shewed  him  the  deed,  saying  the  first  deed  on  record    ^  ^^^ 
would  hold — that  his  was  first  recorded    and  should  hold  the  Isl-  Morril  and 
andsl     At  the  same  time  he  offered  to  give  a  bond  to  execute  a  ^^  * 

deed  to  his  wife,  the  Orator^s  mother,  on  payment  of  the  Hastings 
debt,  and  such  other  sums  as  should  be  found  justly  due  to  him, 
(Morril)  from  this  defendant  within  three  years.  Whereupon,  be- 
ing ignorant  and  supposing  the  deed  from  Welden  to  hb  son  would 
be  of  no  use,  he  gave  it  up  to  Morril,  and  i^lorril  executed  a  bond 
accordingly  He  farther  says  that  he  conceives  that  he  took  the 
deed  from  Welden  and  held  the  premises  in  trust  for  his  sou. 

There  was  a  traverse  of  the  answers,  and  the  case  was  heard 
upon  evidence  which  is  stated  in  the  opinion  of  the  Court 

Chipman  Ch.  .1 .  delivered  the  opinion  of  the  Court. 

The  points  relied  upon  by  the  counsel  for  the  Oraior  are, 

1st.  That  he  was.  while  an  infant  of  eleven  years  of  age,  a  pur- 
chaser for  a  valuable  consideration,  of  the  Islands  in  Lake  Cham- 
plain,  known  by  the  name  of  the  Ward  and  Welden  Islands,  and 

2dly.  That  the  defendants,  Luman  Ward,  father  of  the  Orator, 
and  Amos  Morril  combined  together  fraudulently  to  defeat  the  Or- 
ator^s  title. — ^That  the  title  having  been  derived  from  William  Coit 
to  Jesse  Welden,  and  from  Jesse  Welden  to  the  Orator,  the  deeds 
both  from  Coit  and  J,  Welden  not  having  been  put  on  record, 
were  fraudulently  delivered  up  or  destroyed,  and  a  deed  of  the 
premises  procured  from  Coit  to  A.  Morril.  On  these  grounds  he 
prays  relief,  and  also  prays  that  A.  Morril  may  be  decreed  to  re 
lease  to  him  the  title  derived  from  William  Coit,  and  also  prays  an 
account,  charging  that  L.  Ward,  his  father,  by  himself,  and  A. 
Morril,  his  tenant,  had  the  possession  and  occupation  of  the  premi- 
ses from  the  month  of  July,  1795,  to 

It  is  in  proof  that  some  time  in  the  summer  of  the  year  1795, 
XiumanWard,  the  father,  contracted  with  Jesse  Welden  for  the 
purchase  of  the  Islands,  for  the  consideration  of  <£85,  which  he  paid 
to  Welden  and  took  a  deed  from  Welden  to  his  son  John,  the  Ora- 
tor, then  an  infant  about  eleven  years  of  age,  and  the  only  son  of 
Luman  Ward  and  Mary  his  wife.    It  is  in  proof  also,  that  the  rea- 
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Franklin^    SOD  given  by  Luofian  Ward,  why  the  deed  shdiild  be  executed  to  his 
^nu  ^'^^  son,  was,  that  the  purchase  money  was  raised  out  of  his  mother's 

^^^v^  estate ;  and  that  Welden  had  purchased  and  held  the  premises  by 
J.  Ward     ^gp(|  f,.Qn^  William  Coit ;  and  at  the  time  of  the  intermarriage  the  ' 

Morril  aod  Wife  was  seised  and  possessed  of  real  estate  in  her  own  right  which 
'  ^  *  was  sold  for  one  thousand  dollars,  and  that  she  joined  m  the  con- 
veyance.— That  soon  after  Luman  Ward  purchased  a  fann  in  the 
town  of  Georgia  in  this  County,  and  the  same  was  conveyed  by 
deed  to  the  wife. — That  a  short  time  before  the  purchase  of  the 
premises  by  Luman  Ward,  he  sold  the  farm  in  Georgia,  and  the 
wife  joined  in  the  conveyance.  There  is  no  further  proof  of  any 
circumstances  attending  these  several  transactions,  except  what  is 
disclosed  by  the  defendants,  each  of  whom  answers  for  himself,  and 
the  answer  of  neither  is  evidence  against  his  co-defendants. 
These  answers,  although  they  hav^  been  suffered  to  pass  without 
exceptions,  are  not  a  little 'remarkable.  The  answer  of  Morril  is 
shamefully  evasive ;  and  that  of  Luman  Ward^  the  father,  seems  to 
have  been  drawn  up  advisedly,  with  a  principal  view  |o  the  son's 
interest,  and  to  charge  A.  Morril,  under  an  expectation,  that  it  woidd 
be  evidence  against  him.  Luman  Ward,  in  his  answer,  among 
other  things,  says,  that  his  wife  Mary  consented  to  the  sale  of  the 
farm  in  Georgia  upon  consideration  that  the  Islands  should  be  con- 
veyed to  their  son  John ;  and  that  he  conceived  himself  to  hold  the 
premises  in  trust  for  his  son.  These  conceptions  may  affect  him- 
self, so  far  as  they  shall  be  found  relevant  in  the  cause.  The  oth- 
er defendant,  Morril,  admits  that  at  the  time  he  became  interested 
in  the  Islands,  he  had  learnt  from  L.  Ward  that  the  deed  was  taken 
to  his  son  John,  the  Orator,  as  he  (Morril)  understood  for  the  pur- 
pose of  securing  the  premises  against  the  father's  creditors.  This 
is  all  the  evidence  any  way  material  to  support  the  Orator^s  right. 
Before  I  apply  this  evidence,  I  will  state  the  evidence  on  the  other 
point,  that  of  fraud,  as  it  will  be  found  to  have  a  bearing  on  the 
question  arising  upon  the  iirst  point  relating  to  the  Orator's  right  in 
the  premises,  especially  as  it  concerns  Morril.  The  proof  arises 
principally  from  the  conceptions  of  the  defendants  stated  by  them 
in  their  answers.  The  defendant,  A.  Morril,  states  that  some  time 
in  the  year  1796,  he  receipted  to  the  Sheriff  a  number  of  cattle,  be- 
longing to  L.  Ward,  which  had  been  taken  on  an  execution  at  the 
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scdt  of  A.  Hastings. — ^Tbat  h«  left  the  cattle  in  L.  Ward's  custody^  FrankKnt 
and  he  disposed  of  them,  so  that  they  were  not  forth-coming  to  sat-    ^9^4^^ 
isf/^e  execution. — That  a  suit  was  thereupon  commenced  against  Wi^^s.^^^k.^ 
him,  (Morril)  and  he  was  compelled  to  pay  the  debt  to  Hastings,    ^  ^■*'** 
amounting  to  about  $400.     This  statement  is  supported  by  proof.  Morril  and 
The  amount  of  the  execution  in  favour  of  Hastings  against  L. 
Ward,  appears  to  have  been  $394  46;  besides  costs.    He  further 
states  that  he  soon  after  applied  to  L.  Ward  for  payment  or  securi- 
ty of  what  he  had  so  paid. — That  L.  Ward  offered  to  give  him  a 
lease  of  the  Islands  by  way  of  security,  which  he  refused. — That 
some  time  after  L.  Ward  proposed,  that  the  deed  from  W.  Coit  to 
J.  Welden,  not  being  recorded,  should  be  given  up,  and  a  deed  of 
the  Islands  taken  from  Coit  to  Morril,  and  that  Morril  should  make 
to  L.  Ward  some  further  advances,  and  make  to  him,  (Ward)  a  du- 
rable lease  of  the  premises,  reserving  a  rent  equal  to  the  interest 
of  the  money  then  due ;  and  what  should  be  so  advanced,  with  a 
right  in  L.  Ward  to  extinguish  the  rent  by  payment  of  the  princi- 
pal in  sums  not  less  than  $100  in  any  one  payment. — That  soon 
after  he  and  L.  Ward  had  a  conversation  with  Coit  on  the  subject, 
and  that  either  then  or  soon  after,  Coit  executed  a  deed  to  him 
(Morril)  of  the  premises.     There  is  no  other  proof  of  such  propo- 
sal by  L.  Ward,  or  of  his  applying  with  Morril  to  Coit.  Morril  fur- 
ther says,  that  he  cannot  say  whether  the  former  deed  from  Coit  to 
Welden  was  given  ap— that  he  ever  saw  it,  or  knows  what  has  be- 
come of  it,  or  that  he  gave  Coit  an  indemnifying  bond.     It  is,  how- 
ever, in  proof,  that  Welden's  administrator  did  deliver  that  deed  to 
Morril,  and  that  Morril  gave  Coit  a  bond  of  indemnity.    He  does 
not  say  that  he  gave  a  lease  to  L«  Ward  according  to  the  proposal, 
bat  this  is  also  in  proof.     He  goes  on  to  state,  that  in  the  spring  of 
the  year  1804,  L.  Ward  proposed  to  him  to  change  the  lease  of  the 
Islands,  by  giving  one  of  the  same  tenor  to  his  son  John,  the  Ora- 
tor, who  was  then  married  and  doing  business  for  himself,  and  was, 
therefore,  supposed  by  him  (Morril)  to  be  of  full  age. — That  ac- 
cordingly, by  mutual  agreement  between  him,  Morril  and  L.  Ward, 
the  father,  the  old  lease  was  cancelled,  he  executed  one  of  the  same 
tenor  to  John  the  Orator,  which  being  produced,  agrees  with  the 
cancelled  leas&,  and  the  terms  of  the  proposal  said  to  have  been 
made  by  L.  Ward.    On  this  point,  L.  Ward  states  that  in  Janua- 
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Franklin^  Tjy  1798,  A.  MoTTil  informed  him  that  he  had  procured  a  deed  of 
18U.  ^'  ^^  Islands  from  Coit,  and  caused  it  to  be  recorded  ^  and  that  the 

\«^N^^^  first  deed  on  record  would  hold — that  is,  against  a  former  deed  that 
J  \v  ard     [|^^  jiQ^  ii^Q  recorded.    We  may  note  here  that  L.  Ward,  although 

Morrii  aod  charged  in  the  bill  with  having  been  concerned  with  the  other  de* 
^'  fendant,  in  giving  up  the  first  deed  from  Colt  to  Welden,  and  pro- 
curing the  second  deed  from  Coit  to  Morrii,  neither  admits  nor  de» 
nies  any  knowledge  of,  or  part  in  the  transaction.  He  says  only, 
that  Morrii,  in  January,  1798,  informed  him  that  he  had  procured 
a  deed  from  Coit,  but  without  any  statement,  in  terms,  that  this  was 
the  first  information  or  knowledge  he  had  of  that  transaction ;  nor 
is  any  exception  taken  to  this  omission  on  the  part  of  the  Orator. 
L.  Ward  goes  on  to  say  that  Morrii  proposed  to  give  a  bond  obliga- 
ting himself  to  convey  the  premises  to  Mary,  wife  of  L«Ward, 
and  mother  of  the  Orator,  on  payment  of  the  Hastings  deb^  and 
what  should  appear  to  be  justly  due  from  L.  Ward  to  Morrii,  on 
other  accounts,  within  three  years. — That  he  (L.  Ward)  bemg  ig- 
norant, and  supposing  that  Welden's  deed  to  John  Ward  would  be 
of  no  further  use,  gave  it  up  to  Morrii  and  executed  a  bond  as  pro^ 
posed.  This  bond  is  in  evidence,  but  he  makes  no  mention  of  any 
debt  to  Morrii,  or  lease  either  to  himself  or  his  son,  the  Orator.  Ail 
this  however,  as  has  been  observed,  has  been  proved,  and  seems  to 
shew  the  nature  of  the  transaction  between  the  defendants  them- 
selves, and  the  inducements  under  which  they  acted.  The  induce- 
ment to  Ward  appears  to  be  the  payment  of  a  debt,  which  we  ought 
to  suppose  he  was  anxious  to  discharge,  and  to  Morrii,  to  obtam  se- 
curity, and  that  alone ;  for  he  gave  two  chances  of  redemption,  first 
on  the  payment  of  the  debt  within  three  years,  then  a  chance  to 
extinguish  the  rent  reserved  on  the  lease  at  any  future  day  or  days. 
This  was  in  the  nature  of  a  legal  right  of  redemption,  and  which 
could  not  be  foreclosed.  If  we  add  to  this  the  cautious  silence  of 
Luman  Ward,  respectmg  his  previous  knowledge  that  the  Welden 
deed  bad  been  given  up  to  Coit,  and  a  deed  obtained  from  Coit  to 
Morrii,  there  is  sufficient  proof,  as  the  matter  stands  between  the  de> 
fendants  themselves,  that  he  (L.  Ward)  did  consent  to  that  trans- 
action and  had  determined  to  abandon  his  first  intention  in  favour 
of  hb  son,  and  to  exercise  his  own  power  and  right  over  thees* 
tate. 


J.  Ward 


vs. 
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The  question  first  to  be  decided  is,  was  the  Orator  a  purchaser  FrafAHn, 
lor  a  valuable,  or,  as  to  him,  any  consideration,  with  a  vested  right,     jsu. 
er  if  not  a  purchaser  for  a  valuable  or  other  consideration,  did  the 
transaction  amount  to  a  voluntary  conveyance,  or  to  a  pure  gift  to 
ihe  son,  completed  by  an  actual  investment  of  right  in  him  ?   If  this  ^orn\  and 
be  decided  against  him,  it  will  be  unnecessary  in  this  case,  to  make 
farther  inquiry  respecting  the  fraud  which  has  been  alleged. 

In  deciding  this  question,  it  is  material  to  consider  the  situation 
of  the  parties.  The  father  was  seised  of  real  estate  in  right  of  his 
wife.  He  sold  this  property,  the  wife  joining  in  the  conveyance, 
and  as  he  received  the  purchase  money,  it  became  both  at  law  and 
in  equity  his  personal  property.  It  b  true  tlie  money  arising  on 
such  sale,  might  with  the  consent  of  the  husband,  be  vested  in  trus- 
tees for  the  use,  or  to  be  at  the  disposal  of  the  wife,  and  thereby  the 
marital  rights  of  the  husband  respecting  it,  effectually  barred  or 
controled.  But,  from  any  thing  that  appears,  notliing  of  the  kind 
was  done  at  that  time,  or  intended  to  be  done*  Afterwards,  it  is 
true,  the  farm  in  Georgia  was,  on  the  purchase,  conveyed  to  the 
wife,  which,  though  a  proper  act  as  between  them,  was  merely  voU 
untary  in  the  husband.  On  the  sale  of  the  Georgia  farm,  in  which 
the  wife  also  joined,  it  does  not  appear  explicit  from  the  answer  of 
L*  Ward,  that  there  was  any  stipulation  between  the  husband  and 
wife,  or  intention  to  reserve  any  part  of  the  avails  to  the  sole  use  of 
the  wife,  or  to  be  under  her  control  or  direction ;  but  it  is  in  proof 
that  on  the  purchase  of  the  Islands,  L.  Ward  gave  as  a  reason  why 
the  deed  of  conveyance  should  be  made  to  the  son,  that  the  pur- 
chase money  was  raised  by  a  sale  of  the  property  of  the  wife ;  and 
that  she  wished  the  conveyance  to  be  so  made. — This  also,  as  it 
relates  to  the  wife  as  well  as  to  the  son,  was  a  mere  voluntary  act 
of  the  father.  For  although  the  deed  purported  a  consideration  ad- 
vanced by  the  infant  son,  who  was  then  only  eleven  years  of  age, 
yet,  in  fact,  it  was  advanced  by  the  father,  and  between  the  father 
and  son  was  as  much  a  voluntary  act,  as  though  he  had  taken  a 
deed  from  Welden  to  himself,  paying  the  consideration  with  his 
own  money,  and  then  on  the  same  consideration  made  a  deed  of 
the  same  premises  to  his  son,  which,  although  if  carried  into  com- 
plete effect  woulMave  been  good  between  the  father  and  son,  yet 
would  not  have  been  good  and  valid  against  creditors  j  nor  would  it 

42 
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Fra$ikUn,    if  retained  incQmpIete  in  the  hands  of  the  lather,  have  been  gooA 
1814.    *  agsdnst  a  subsequent  purchaser.  Now  had  L.  Ward  taken  aconYcy- 

^'^'^>^^    ance  of  the  premises  to  himself,  and  then  made  a  deed  of  convey- 
^^        ance  to  a  tliird  person,  a  stranger^  without  any  consideration  in  fact, 

Morril  aad  {^qi  expressing  a  consideration,  and  retained  that  deed  in  bis  own 
hands  unrecorded,  it  would  stiU  have  remained  in  his  own  power; 
he  might  have  permitted  it  to  go  mto  effect,  or  he  might  have  refu- 
sed :  Such  third  person  could  have  no  right,  either  in  law  or  equity^ 
to  compel  him  to  carry  it  into  effect  by  delivering  the  deed,  or  by 
*  causing  it  to  be  recorded.    I  can  see  no  equitable  or  legal  distinc- 

tion in  the  cases :  the  act  in  this  case  was  equally  injieri^  aud  the 
right  of  withholding  the  final  effect  the  same.  The  circumstance, 
that  in  this  case,  the  title  was  never  so  vested  in  the  father,  that 
merely  by  destroying  or  withholding  the  deed,  he  would  retain  or 
vest  any  legal  title  in  himself,  makes  no  difference  as  to  his  power 
over  his  voluntary  act.  It  has  already  been  seen  that  any  right  at- 
tempted to  be  derived  from  the  property  of  the  wife  whoUy  foih ; — 
that  property  being  vested  in  full  right  in  the  husband :  it  fails  as  a 
contract  between  the  father  and  mother  who  were  Boron  and 
Feme,  A  Feme,  duritig  her  coverture,  has  no  will  of  her  own — 
no  power  of  consent.  Every  contract  between  Baron  and  Feme 
is  absolutely  void.  Li  this  case  the  mother  as  a  wife  under  cover* 
ture,  derived  from  the  supposed  contract,  no  right  against  the  father 
her  husband ;  and  surely,  it  cannot  be  contended  that  the  son,  as 
heir  expectant  to  his  mother,  should,  during  the  life  of  both  father 
and  mother,  derive  a  right  through  her  against  the  father,  and  thaX 
what  was  no  right  in  her  should  spring  up  into  a  right  in  the  son. 
If  the  father  retained  it  in  his  power,  he  might  still  give  effect  to  his 
former  intentions,  or  he  might  on  a  Bill  in  Chancery  submit,  as  he 
seems  ready  to  dojn  this  case,  that  it  should  be  so  decreed ;  but  if 
the  father  had  intentionally  transferred  the  right,  or  suffered  or  pro- 
cured it  to  be  passed  to  a  third  person,  although  as  it  relates  to  the 
father  he  might  have  been  defrauded  or  imposed  upon,  yet  he  alone 
would  have  a  claim  to  redress.  We  cannot,  on  this  bill,  iuqu'u% 
whether  it  was  done  on  a  fair  inducement,  or  whether  obtained  by 
fraud  and  imposition.  It  is  sufficient  that  the  fatlier  did  now  in- 
tend to  exercise  the  power  which  he  had  to  retain  to  himself  the 
use,  or  rather  the  avails  of  the  property,  which  he  once  intended  for 
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the  soih    The  circumstaDce  that  the  title  was  never  so  in  the  fa-  FravkUn^ 
ther,  that  merelj  by  giving  up  or  destroying  the  deed  made  to  the    Tau.  ''' 
son,  the  property  would  either  remain  or  become  vested  in  him,  v^pv^^^ 
makes  no  difierence.  ^-  ^"'^ 

vs. 

It  has  been  urged  that  the  father  might  have  been  acting  in  two  Morril  aod 
capschtes — ^first  for  himself,  in  agreeing  to  make  the  contract  for 
the  son,  and  secondly  as  guardian,  consenting  for  the  son,  and  re* 
ceiving  the  deed  to  his  use,  and  so  all  his  personal  right  and  powte 
over  the  property  was  gone.  But  this  is  not  so. — He  was  still 
bound  only  to  himself,  and  such  self  obligation,  if  I  may  use  the  ex* 
pression,  b  nothing  more  than  a  revokable  intention.  Had  he  held 
the  deed  in  his  own  power  until  the  son  came  of  age,  the  son  could 
not  have  compelled  him  to  deliver  it  up,  or  to  have  completed  it  to 
die  use  of  the  son,  any  more  thaif  though  it  had  been  a  deed  of  his 
own  property  executed  by  himself  and  retained  in  the  same  man- 
ner. 

The  bill  must  therefore  be  dismissed,  but  Without  costs* 


RoBEET  PsASLKB  Administrator  de  bonia  non  of  Zacheus 

Peaslke 

vs. 

WiuAAM  6AR2CBT  Administrator  of  Udnby  Hat. 

In  Chancery. 

No  man  can,  either  at  law  or  in  a  Court  of  equity,  aet  aside  aoy  of  his  coolracts , 
because  fraudulent  on  his  part ;  nor  can  bis  beir  set  aside  such  contract ;  nor 
does  his  administralor,  even  in  tUe  oife  of  an  ijsolrent  estate,  so  far  repre- 
sent the  creditors,  as  that  such  contract  can  be  set  aside  at  bis  suit,  but  tne 
creditors  alone  have  a  rigbi  to  impeach  and  sef  aside  such  contract. 

THIS  was  a  Bill  of  Review  brought  to  reverse  a  decree  of  this  dSSJSS'* 
Court,  made  in  favour  of  the  administrator  of  Udney  Hay,  against  i&H* 
the  administrator  of  Zacheus  Peaslee.  It  appeared  by  the  record, 
that  William  Barney,  administrator  of  Udney  Hay,  deceased,  ex- 
hibited hb  bill  against  Zacheus  Peaslee  in  his  life  time,  setting  forth 
that  Udney  Hay  in  his  life  time,  was  seised  and  possessed  of  sun- 
dry large  tracts  of  land  situate  in  Underbill  in  the  County  of  Chit* 
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CkiUenden  tenden,  and,  being  so  seised  and  possessed,  did,  on  the  21st  day  of 
1814  '  Januaryi  1804,  by  hb  deed  of  that  date,  purporting  to  be  for  the 
consideration  of  ^000,  convey  to  the  said  Zacheus  Peaslee  his 
heirs  and  assigns  certain  of  the  same  tracts  of  land  (described  in  the 
biH). — That  on  the  24th  day  of  January,  1804,  Udney  Hay,  in 
like  manner  by  his  deed  of  that  date,  purporting  to  be  for  the  con* 
sideration  of  j^l600,did  convey  to  the  said  Zachens  Peaslee  certain 
other  tracts  in  said  Underhili  (describing  them). — ^That  on  the  9th 
day  of  April,  1804,  the  said  Udney  Hay  did  in  like  manner  convey 
to  the  said  Zacheus  Peaslee,  his  heirs,  &c.  by  his  deed  of  that  date, 

purporting  to  be  for  the  consideration  of  $ the  same  tracts  of 

land,  as  described  in  the  deeds  of  the  21st  and  24tii  of  January. — 
And  the  bill  charges  that  the  whole  of  said  deeds  were  given  fraud- 
ulently,  without  any  consideration,  with  intent  to  injure  and  defraud 
the  creditors  and  heirs  of  the  said  Udney  Hay.  It  was  also  alleged 
in  the  bill  that  the  said  Zacheus  Peaslee  held  the  said  lands  in  trust 
for  the  said  Udney  Hay,  and  praying  that  the  said  deeds  might  be 
set  aside  and  declared  void,  or  that  the  said  lands  so  held  in  trust 
might  be  conveyed  to  the  Orator.  Pending  the  bilL^  Zacheus  Peas- 
lee died,  and  the  bill  was  revived  against  Sarah  Peaslee,  adminis- 
tratrix of  Zacheus  Peaslee,  and  after  her  death  against  Robert  Peas- 
lee administrator  de  bonis  non  of  Zacheus  Peaslee.  The  bill  was 
exhibited  January  term,  1808.  The  decree  recites  the  substance 
of  the  bill — ^the  several  revivals  and  continuances  until  January 
term,  1813,  when  the  same  was  pronounced,  without  stating  any 
plea  or  answer,  or,  in  what  shape  the  cause  was  heard,  and  con. 
eludes  in  the  following  words — <'  Therefore  the  Court,  after  a  full 
hearing  of  the  cause,  do  pronounce  this  their  decree  final,  that  is  to 
tfay,  the  Court  do  declare,  order  and  decree,  that  the  following 
deeds,  viz.  (describing  the  deeds  as  above  set  forth)  be  annulled, 
vacated  and  held  for  nought,  and  that  as  well  the  said  Robert  Peas- 
lee in  bis  Capacity  of  administrator  de  bonis  non  of  the  said  Zache* 
us  Peaslee,  as  the  heirs  of  the  said  Zacheus  Peaslee  and  all  other 
persons  claiming  the  said  land  by,  through  or  under  the  said  Zach- 
eus Peaslee,  the  intestate,  shall  be  forever  enjoined  from  producing 
said  deeds  in  evidence,  for  the  maintenance  of  any  title  to  the  said 
lands  by  virtue  of  said  deeds,  and  that  the  Orator  have  his  costs.'' 
The  plaiDtiff  in  his  bill  of  review^  assigned  the  following  errotSL 
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1st.  I'hat  the  administrator  of  Udney  Hay  was  not  competent  to  CMUenden, 
impeach  the  said  deeds,  as  being  fraudulent  either  against  the  credi-  ^^g^^**^'* 
tors  or  heirs  of  Udney  Hay.  v-^v-^^ 

2dly.  That  it  does  not  appear  in  the  bill  or  decree,  that  any  cred-       \s,  . 
itor  of  Udney  Hay,  whose  claims  existed  at  the  time  of  the  execu-    Barnpy. 
tion  of  the  said  deeds,  had  ever  exhibited  any  clain^  against  the  es- 
tate of  Udney  Hay,  or  that  any  of  his  creditors  had  been  thereby  in 
any  way  injured  or  defrauded. 

3dly.  That  although  it  is  alledged  that  Zacheus  Peaslee  held  the 
said  lands  in  trust  for  the  said  Udney  Hay,  it  does  not  appear  by 
the  bill  or  the  decree,  that  there  was  any  declaration  of  trust  in 
writing. 

4thly.  Tiie  decree  is  as  well  against  the  heirs,  as  against  the  ad- 
ministrator of  Zacheus  Peaslee,  but  the  heirs  were  never  made  par- 
ties to  the  bill. 

5thiy.  it  does  not  appear  by  the  decree  that  there  was  any  an- 
swer put  in  to  the  bill,  or  any  issue  on  which  the  cause  was  heard, 
or  that  the  bill  was  taken  pro  confesso. 

MitcheHf  for  the  plaintiff  in  review. 

KeyeSf  for  the  defendant. 

Criphan,  Ch,J.  delivered  the  opinion  of  the  Court. 

I  shall  first  dispose  of  the  3d  and  5th  exceptions  which  have 
been  taken  to  the  decree  under  review.  The  Sd  exception  is, 
<<  That  although  it  is  alleged  in  the  bill  that  Zacheus  Peaslee  held 
the  said  lands  in  trust  for  the  said  Udney  Hay,  it  does  not  appear 
by  the  bill  or  the  decree  that  there  was  any  declaration  of  trust  in 
writing,"  This  exception  we  think  is  without  foundation.  It  is 
true,  it  has  been  determined  in  the  case  of  a  bill  for  the  specifick 
performance  of  a  contract,  required  by  the  statute  of  frauds  to  be  in 
writing,  that  unless  it  be  stated  in  the  bill,  that  the  agreement  was 
in  writing,  the  defendant  may  demur  for  that  cause.  He  may  also 
plead  that  there  is  no  agreement  in  writing,  and  it  would  be  suffi- 
cient for  the  Orator  to  reply  and  prove  a  written  agreement ;  but  if 
the  exception  be  not  taken  till  the  hearing,  the  defendant  cannot 
object  to  proof  of  an  agreement  in  writing,  because  not  so  stated  in 
the  bill,  nor  is  it  the  course  to  set  forth  in  the  decree  what  evidence 
•f  proof  was  produced  in  the  cause. 
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ChUtauUn,      The  5th  exception  is^  ^  That  it  does  not  appear  from  the  decree, 

^5  j*^  ^*  that  there  was  any  answer  to  the  bill--*«ny  issue  on  which  the  cause 

v^^v^  was  heard^  or  that  the  bill  was  taken  pro  confetao.'^    This  is  cer- 

Praalee     tainljan  omission  of  the  Clerk  who  drew  up  the  decree,  but  it  ap- 

BarDey.    pears  to  have  been  merely  an  omission  of  the  Clerk,  that  the  case 

was  heard  on  answer  and  traverse — ^upon  proof.    We  think  such 

omission  may  be  supplied  if  necessary,  in  a  case  tike  the  present, 

which  we  do  not  decide,  from  the  files  and  entries  in  the  original 

cause,  and  that  when  the  efroi  alleged  arises  from  a  mere  omission 

or  misrecital  through  the  negligence  or  mistake  of  the  Clerk  who 

drew  up  the  decree,  the  Court  will  look  into  the  files  in  the  case  to 

supply  and  correct  it. 

The  other  exceptions  raise  some  very  important  questions,  par* 
ticulaly,  the  first  exception. 

The  principal  question  is,  whether  it  would  be  competent  to  the 
administrator  to  impeach  and  set  aside  an  act  done  by  his  intestate 
in  his  life  time  for  the  fraad  of  the  intestate  himself.  Let  us  inquire 
what  is  the  situation — what  the  rights  and  duties  of-  aoi  admimstra- 
tor.  To  all  the  purposes  of  the  settlement  of  the  estate,  he  repre- 
sents the  intestate.  To  that  end,  under  the  direction  of  the  law,  he 
has  the  disposal  of  the  estate — he  represents  the  intestate  in  all 
claims  and  rights  beneficial  to  the  estate,  which  the  intestate  himself 
had,  or  which  were  accruing.  And  with  respect  to  the  estate  com- 
ing to  liis  hands  and  possession,  he  represents  the  intestate  in  his 
liability  to  all  legal  claims  and  demands  of  others,  except  In  certain 
special  cases  of  tort,  in  which  it  is  a  maxim  Actio personaUe  mori" 
tur  cumpp'gona^  No  man  can,  either  at  law  or  in  equity,  nor  can 
his  heirs,  set  aside  any  of  liis  contracts  because  fraudulent  on  his 
part.  And  that  which  was  never  a  right  in  the  intestate,  can  nev- 
er become  a  right  and  attach  a  remedy  in  the  administrator.  It  is 
true,  as  has  been  argued,  that  a  man,  if  defrauded  by  others,  may 
have  his  remedy  either  in  law  or  equity,  and  obtain  relief  according 
to  the  nature  of  his  case;  and  the  same  right  attaches  in  the  admin- 
istrator in  virtue  of  his  representative  character ;  but  the  distinction 
between  the  cases  is  too  obvious  to  need  illustration. 

It  has  been  argued,  that  by  our  law,  the  administrator  represents 
not  only  hb  intestate  but  his  creditors  also,  especially  where  the  es- 
tate is  insolvent,  he  represents  the  intestate  who  is  the  debtor,  and 
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certunlj  tbe  law  cannot  be  construed  into  such  an  absurdity,  as  to  Chitundaij 
vest  in  the  same  person  and  character  in  respect  to  the  same  sub-  /^  ^' 
ject,  the  conflicting  rights  and  duties  both  of  debtor  and  creditor : 
there  is  nothing  in  any  law  to  countenance  such  a  notion. 

But  the  case  is  not  without  a  remedy.  The  creditors  who  have 
been  injured  by  tlie  fraudulent  act,  may  have  a  remedy  to  restore 
the  estate  fraudulently  withdrawn,  or  encumbered  in  the  hands  of 
other  persons,  to  the  proper  fund  for  the  payment  of  debts.  For 
this  purpose,  any  creditor  may  bring  a  bill  in  behalf  of  himself  and 
other  creditors,  against  the  party  to  the  fraud,  or  against  those  who 
have  the  estate  fraudulently  in  possession.  In  such  case,  the  ad- 
ministrator, instead  of  being  a  party  plaintiff,  must  be  made  a  de- 
fendant, that  he  may  by  the  decree  be  compelled  to  proceed  with 
the  estate  recovered  in  the  payment  of  the  debts  in  a  due  course  of 
administration.  But  the  relief  extends  no  farther.  A  creditor,  at 
common  law,  may  have  his  action  against  the  person  so  fraudulent- 
ly  holding  the  property,  charging  him  as  executor  de  son  tort. 
This,  however,  if  not  superceded  by  our  law,  could  be  but  a  partial 
and  inconvenient  remedy.  But  every  person  may,  by  act  to  take 
effect  in  his  life  time,  or,  by  last  will  and  testament,  dispose  of  all, 
or  any  part  of  his  property  to  othei*s ;  and,  wiiatever  may  be  the 
strict  moral  character  of  such  act,  the  law  does  not  consider  any  in- 
jury done  to  the  heirs  or  next  of  kin«  But  the  creditors  have',  in 
respect  of  their  debts,  a  general  lien  upon  the  property. 

These  principles  established,  put  out  of  the  present  case,  the 
question  intended  to  be  raised,  under  the  second  exception,  wheth- 
er it  ought  not  to  have  been  alleged  in  the  bill,  that  there  were 
creditors  of  Udney  Hay,  the  intestate,  who  were  injured  by  the 
fraud.  Certainly,  if  there  were  no  creditors,  no  body  was  injured ; 
but  if  there  were  creditors,  it  was  for  them  and  not  the  administra- 
tor to  pursue  the  remedy.* 

I  will  further  observe,  that  the  bill  and  decree  in  this  case,  seem 
to  have  gone,  at  least  in  part,  upon  a  principle  totally  inconsistent 
with  that  full  dominion  and  right  of  disposal  which  our  law  gives  to 
every  person  over  his  property ;  and  to  suppose  that  every  one  is 
under  some  duty  of  perfect  and  legal  obligation  to  preserve  his  prop- 
erty secure  to  those  who  may  be  his  heirs.    But  this  is  not  so. — 
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Chiuenden,  Even  as  it  respects  children  whose  claim  from  nature  is  the  strong-* 
^181*4  '  est,  the  claim  is  contingent  and  subject  to  the  dominion,  control  and 
disposition  of  the  parents,  either  by  act  inter  vivosy  or  by  last  will 
and  testament :  he  may  make  an  efiectual  gift  of  all  his  property 
without  leaving  any  thing  to  his  children,  or  he  may  dispose  of  it  to 
and  among  his  children,  in  any  proportion  or  to  any  of  them.  And 
to  his  children  and  nearest  heirs,  it  is  a  sufficient  reason  to  say,  such 
was  my  will  and  pleasure.  The  consequence  of  these  principles  is^ 
the  decree  is  erroneous  and  must  be  reversed. 


Pepslee 

vs. 
Barney, 


ChUUnden, 
1814. 


.1.  Ferris,  E.Ferris,  J.  Haviland  .and  S.  Pearsall,  Admin* 

istrators  of  E.  Haviland 

1;rancis  Child  and  Daniel  Farrand. 

In  Chancery, 

A  Bill  supplementary  to  a  Bill  in  Cliancery,  a  Bill  of  Revivor,  Bill  of  Review,  or 
Bill  to  carry  into  effect  a  foriner  decree,  must  be  brought  io  the  same  Cr.UDty 
trbere  tUe  original  9uit  was  brought,  and  the  proceedings  are  ofp   ord. 

THIS  was  a  bill  supplementary,  to  revive,  amend  and  carry  into 
effect  a  former  decree  of  this  Court,  against  Francis  Child,  made  at 
St.  Albans  in  the  County  of  Franklin,  December  term,  1809,  on  a 
biU  brought  by  J.  and  E.  Ferris  against  Francis  Child  and  J.  Havi- 
land, to  be  quieted  and  confirmed  in  their  title  to  certain  lots  of  land 
in  Colchester  in  the  County  of  Chittenden,  which  the  plaintiffs  had, 
before  that  time,  purchased  of  Francis  Child,  and  to  have  a  deed 
from  the  said  Francis  Child  to  James  Haviland  set  aside,  as  fraud- 
ulent. 

The  decree  was  against  Francis  Child  only,  that  he  should  con- 
vey by  good  authentic  deed  to  the  plaintifls,  and  procure  to  them  a 
release  of  the  premises  from  J.  Haviland,  by  a  day  now  long  passed. 
Francis  Child  had  not  performed  the  decree,  but  had  procured  a 
deed  of  the  premises  from  J.  Haviland  to  Daniel  Farrand,  now 
made  a  defendant,  in  trust  for  him  the  said  Francis  Child.  The 
plaintiffs  had  conveyed  part  of  the  premises  to  Ebenezer  Haviland, 
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• 

Mce  deceased^  and  his  administrators  were  joined  with  the  plain-  ChiHendMt 
tiffs  in  this  bill.     The  defendants  had  answered,  and  the  cause  was      ^874.^'^' 
heard  at  the  last  term  of  the  Court  in  this  County,  and  continued  v^^v^^ 
for  consideration.  F*''*'i«  etal 

By  the  Court.  A  bill  supplementary,  a  bill  of  revivor,  review,  Farrend. 
or  for  varying  or  carrying  into  effect  a  former  decree,  must  be  bro't 
In  the  same  County  where  the  original  suit  was  entered  and  the  pro* 
ceedings  are  of  record.  The  terms  of  the  Supreme  Court  and 
Court  of  Chancery  are  holden  for  each  County  severally,  and  the 
records  in  each  kept  by  a  separate  Clerk,  and  the  records  and  pro- 
ceedings of  the  Court,  in  any  County,  are  before  the  Court  in  that 
County  only.  The  proceedings  in  causes  of  this  nature  must  be 
on  record  before  the  Court,  which  cannot  be  in  another  County. 
They  may  be  compared  to  proceedings  on  a  scire  facicUy  to  revive 
a  judgment,  or  to  have  execution,  which,  it  has  always  been  holden, 
must,  if  before  the  Supreme  Court,  be  brought  in  the  same  County 
where  the  original  judgment  is  of  record.  To  adopt  a  different 
practice  would  occasion  great  difficulty  and  inconvenience.  With 
us,  the  records  cannot  be  removed — a  transcript  only  can  be  had* 
It  frequently  becomes  necessary  to  examine  the  original  files  and 
records. 

There  can  be.  no  justifiable  reason  for  permitting  a  practice  so 
inconvenient  and  unprecedented. 

The  bill  must  therefore  be  dismissed,  but  without  prejudice.    * 

43 
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Jddison^ 

i^im^ry,  David  Paok^  Jk.  v$,  Jamss  Johnson  et  al. 


1815. 


If  an  appeal  be  entered  from  a  judgrocot  rendered  hy  a  County  Court,  to  the  Sa- 
preme  Court,  and  the  appellee  recover  judgment  in  the  Supreme  Court,  al« 
though  for  a  lets  eum  than  he  recovered  iu  the  County  Court,  it  it  an  affirm- 
ance of  the  judgment  of  the  Coooty  Court,  within  the  meaning  or  the  cooditioo 
of  the  recognisance  for  the  prosecution  of  such  appeal 

It  Is  not  neeewary  for  the  appellee  in  focb  ca«e  to  take  out  execytioo  oo  the  judg- 
ment, Sn  order  to  charge  the  bail  oo  their  retognixanoe. 

In  a  declaration  on  such  recogntsaiice,  it  it  ncceraury  for  the  plaintiff  to  aver  that 
the  defendants  have  not  answered,  or  paid  the  iuterveoing  damages  and 
coats 

THIS  was  a  9cire  facias  brought  od  a  recognizance  entered  in- 
to before  the  County  Court)  by  the  defendants,  on  an  appeal  from 
ajudgment  rendered  in  that  Court,  August  term,  1811,  in  favour 
of  the  plaintiff,  David  Page,  Jr.,  against  J.  Johnson,  one  of  the  de- 
lendants«  The  condition  of  the  recognizance  was,  that  J,  Johnson 
ahould  prosecute  his  appeal  prayed  out,  at  the  next  term  of  the  Su- 
{Mreme  Court,  &c.  to  effect,  or  answer  and  pay  all  intervening  dam« 
ages  aad  cost,  in  case  judgasent  should  be  affirmed. 

The  tdrefadat  set  forth,  that  J.  Joimson  entered  his  appeal  at 
the  then  next  term  of  the  Supreme  Court,  and  suffered  judgment 
by  default,  and  damages  were  assessed  at  ^1386,  97}  and  judg- 
ment was  entered  for  that  sum,  and  for  ^26,  7^  costs  of  suit  (the 
judgment  in  the  County  Court  was  for  j^2154.)    The  plaintiff  took 
out  execution  therefor,  and  delivered  the  same  to  the  Sheriff  of  the 
County,  who  made  return  thereon,  that  he  had  made  diligent  search 
for  goods,  chatteb  or  estate  of  the  said  J  Johnson,  whereof  to  satis- 
fy the  said  execution,  but  could  find  none  except  the  amount  of 
^144  50,  and  that,  by  direction  of  the  plaintiff,  he  forbore  to  com- 
,mit  the  body  of  the  said  J.  Johnson  to  prison  thereon,  and  therefore 
returned  said  execution,    not  satisfied  except  as  to  the  sum  of 
^144  50.    The  defendants  demurred  to  the  declaration  in  the  scire 
facias.     The  County  Court  thereon  rendered  judgment  for  the 
plaintiff^  from  which  the  defendants  appealed  to  this  Court. 

Seynumr  9Xid  DoolitiUy  for  the  plaintiff. 

Z>.  Chipman,  for  the  defendants. 

The  counsel  for  the  defendants  contended, 
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Igt.  That  the  condition  of  the  recognizance  prescribed  by  the  Jddimh 
statute,  b,  that  the  appelkint  shall  answer  and  pay,  in  case  or  pro-  ^^m^^ 
vided  the  judgment  was  not  affirmed,  as  the  plaintiff,  on  the  appeal, 
recovered  a  less  sum,  it  was  a  different  judgment — ^not  an  affirmance 
of  the  former  judgment. 

2d]y.  That  the  plaintiff  had,  from  his  own  shewing,  been  gull* 
tj  of  neglect.  He  had  not  merely  neglected  to  charge  the  appeK 
lant,  J.  Johnson,  in  execution,  but  had  directed  the  officer  not  to 
commit  him. 

3dly.  The  breach  is  not  well  assigned*  The  condition  b  in  the 
alternative,  that  the  appellant  prosecute  his  appeal  to  effect,  or  an- 
swer and  pay  all  intervening  damages  and  costs.  It  is  sufficient  i^ 
either  part  be  performed.  The  plaintiff  has  set  forth  certain  facts* 
from  which  he  would  draw  the  conclusion,  that  neither  part  of  the 
alternative  has  been  performed  5  but  the  facts  do  not  warrant  such 
conclusion,  especially  as  to  the  latter  part  of  the  alternative.  There 
is  no  direct  averment,  that  the  defendants  have  not  paid  all  inter* 
vening  damages  and  costs. 

On  the  part  of  the  plaintiff,  it  was  contended,  tliat  the  recovery 
pf  any  sum  by  the  plaintiff  on  appeal,  was  so  far  an  affirmance  of 
the  judgment,  and  that,  from  the  return  of  the  officer,  it  appears 
that  the  plaintiff  had  not,  and  could  not  obtain  satisfaction  for  his 
damages  and  costs.  The  condition  is,  that  be  should  be  paid — no^ 
that  he  should  have  the  body  in  execution. 

Chifman,  Ch.  J.  delivered  the  opinion  of  the  Court. 

As  to  the  first  exception  taken  on  the  part  of  the  defendants,, the 
construction  has  always  been  as  stated  by  the  plaintiff's  counseL-— 
If  the  appellee  again  recover  on  the  appeal,  it  is  an  affirmance  of 
the  former  judgment,  fully  as  to  the  right,  and  partially  as  to  the 
quantum  of  damages.  It  was  unnecessary  for  the  plaintiff  to  set  forth 
the  taking  out  of  an  execution  at  all :  it  would  have  been  sufficient 
to  have  stated,  generally,  that  he  had  been  delayed  and  put  to  great 
damages  and  costs.  He  miglit  have  averred  the  insolvency  of 
Johnson,  and  that  he  could  not  obtain  satisfaction  of  his  judgment. 
Bat  an  averment  that  Johnson  had  not  answered  and  paid,  is  m 
aoch  case  i  ndispensable.  Instead  of  this,  the  plaintiff  has  set  forth 
certain  facts  from  which  we  are  to  draw  the  conclusion,  that  John- 
son die  appellant  has  not  answered  and  paid,  &c.    The  facts  arCj 
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Addisdn, 

January, 

1815. 


Page 

vt. 

Jobosoo 

eial. 


tbat  the  plaintiff  recovered  judgment — ^took  oat  execution,  and  pat 
it  into  the  hands  of  a  proper  officer,  who  returned,  that  he  could 
find  no  goods,  chattels  or  estate  of  Johnson,  whereof  to  ^tisfy  the 
execution,  except  as  to  a  sma}!  part :  Hence,  it  b  deemed  a  fair  con- 
clusion, that  J.  Johnson  has  not  answered  and  paid  the  intervening' 
damages  and  costs  sustained  by  the  plaintiff.  It  certainly  amounts 
to  nothing  more  than  this,  that  a  partial  satisfaction,  only,  had  been 
obtained  on  the  execution,  but  it  affords  no  legal  conclusion,  that 
full  satisfaction  had,  at  no  time,  been  obtained  of  made*  There 
should  have  been  a  direct  averment,  that  J^  Johnson  had  never  an- 
swered and  paid  the  intervening  damages  and  costs.  The  breach 
is  not  well  assigned.    There  must,  therefore,  be 

Judgment  for  the  defendant. 


Jdditon^ 

January, 

U15. 


Bbooks  vs.  Page. 

A  note  payable  io  specifick  articles  may  be  declared  oo  as  a  specialty,  or  prom- 
issory note,  under  the  3d  and  lib  of  Anne.  The  plaintiff'  is  not  required  to 
state  in  bis  declaration  a  consideration,  nor  to  prodace  evidence  on  trial  to 
prove  a  consideration,  except  to  rebut  evidence,  produced  on  the  part  of  (he 
defendant  to  prove  a  want  of  consideration.  But,  it  is  necessary  for  the 
plaintiff^  to  make  all  other  averments,  as  in  a  declaration  on  a  verbal  ooa- 
tract. 

in  a  declaration  oo  a  note  fur^the  payment  of  JlOO  27  at  the  defendant'd  dwri- 
ling  hoDse  in  Middlebury,  on  the  Ist  day  of  June,  1812,  io  horses,  to  be  ap- 
praised by  three  men,  the  plaintiff  averred,  that  the  defendant  bad  not  per- 
formed, thoush  often  requested,  to  wit»  at  Middlebury,  on  tbe  Ist-day  of  Juste^ 
1SI2.  The  Court  held  that  this  did  not  amoubt  to  an  averment,  that  tbe  de- 
-fendant  was  at  the  dwelling  house  of  tbe  defendant  in  Middlebury  on  tbe  1ft 
day  of  June,  1812,  ready  to  receive  payment. 

THIS  was  an  action  of  asmmpsii  on  a  note.  The  declaration 
is  ^  In  a  plea  pf  the  case  for  this,  to  wit,  that  whereas  the  defendant, 
at  Middlebury  in  the  County  of  Addisoi^  aforesaid,  on  the  20th  day 
of  December,  1811,  did  make,  execute  and  deliver  to  the  plaintiff 
his  certain  note  in  writings  commonly  called  a  promissory  note, 
subscribed  with  the  proper  hand  of  him  the  defendant,  in  and  by 
which  the  defendant  promised  the  plaintiff,  for  value  received,  to 
pay  him  the  sum  of  $100  27^  at  his  the  defendant's  dwelling  boose 
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in  Middlebury,  on  the  1st  day  of  Jane,  1812,  in  horses,  to  be  ap-    AddUon^ 
praised  by  three  men.     Wherefore  the  defendant  became,  was  and     Yg^Y"^' 
Ls  liable  in  law  to  pay  to  the  plaintiff  the  said  sura  of  money  in  said  v^-v-^^ 
note  specified,  according  to  the  tenor  of  said  note ;  and  so  being  li«     Brooks 
able  as  aforesaid,  did  in  consideration  tiiereof,  to  wit,  at  Middlebo-      Page. 
ry  aforesaid,  on  the  20th  day  of  December,  1811,  aforesaid,  assume 
upon  himself  and  to  the  plaintiff  faithfully  promise  to  pay  to  him 
the  said  sum  of  money  in  the  said  note  specified,  according  to  the 
tenor  of  said  note.    Nevertheless,  the  defendant,  his  promise  and 
assumption  aforesaid  not  regarding,  hath  not  performed  the  same^ 
though  often  requested,  to  wit,  at  Middlebury,  on  the  first  day  of 
June,  1812." 

The  defendant  demurred  to  the  declaration. 

D.  Chipmany  in  support  of  the  demurrer,  contended,  that  the 
writing  on  which  the  plaintiff  in  this  case  has  declared,  is  not  known 
in  law  as. a  promissory  note.  Promissory  notes  must  be  for  the 
payment  of  money  only ;  they  were  introduced  by  the  statute  of  the 
3d  and  4th  of  Anne ;  but  that  stati^te  extends  to  notes  for  the  pay- 
jnent  of  money  only.  Under  that  statute,  the  present  mode  of  de- 
claring on  them  was  introduced,  in  which  the  acknowledgement  of 
value  received,  is  considered  equivalent  to  an  acknowledgement  of 
a  sufficient  indebtedness,  inducing  a  liability  on  which  to  raise  a , 
promise.  It  does  not  extend  to  other  written  agreements,  although 
drawn  in  the  shape  of  promissory  notes,  for  value  received.  Such 
agreement  must  be  declared  on  as  a  special  asmmpntj  and  the  con- 
sideration and  express  promise  must  be  set  forth.  The  law  does 
not  in  thb  eas''^  raise  a  proi  be,  on  an  implied  liability  arising  from 
a  generul  consideration,  but  from  the  actual  and  specifick  conside- 
ration passing  between  the  parties.  But  if  this  mode  of  declaring 
on  such  written  agreements  be  permitted,  the  declaration  must  con- 
tain all  the  averments  necessary  in  a  special  te^xumjm^,  for  the 
same  cause.  The  agreement  here  is  for  the  prformance  of  a  collat- 
eral act,  and  not  for  the  payment  of  money ;  for  the  delivery  of 
horses,  at  a  certain  time  and  place,  to  a  certain  value  to  be  ascer- 
tained by  appraisement.  The  plaintiff  should  have  averred  that  he 
was  ready  at  time  and  place  to  receive  the  horses,  if  not  to  agree 
on  the  appraisers  who  are  not  named  in  the  agreement.  The  plain- 
tiff must  aver  every  thing  necessary  to  be  done  6n  his  part,    1  East, 
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January, 
181^. 


Brooks 

vs. 
Page. 


Rep.  203,  Laughton  vs,  Johnson.    7  T.  R.  12I>9  Morton  v«.Laiiib. 
1  Chit,  304. 

Edmond,  for  the  plaintiff,  contended  that  such  written  agree- 
ments  for  value  received,  had  in  this  State,  always  been  considered 
as  promissory  notes,  and  declared  upon  as  such,  and  the  present 
declaration  is  in  the  usual  form  of  declarations  on  such  notes;  that 
this  is,  in  eflect,  a  note  for  the  payment  of  money,  and  is  so  expres* 
sed,  although  the  maker  is  indulged  in  making  payment  in  horses. 
If  the  horses  are  not  delivered,  the  sum  of  money  therein  expressed^ 
is  the  real  demand  of  the  plaintiff,  the  debt  owing  by  the  defendant. 
Had  the  declaration  set  forth  the  consideration,  and  the  promise  to 
deliver  the  horses,  as  on  a  special  contract,  all  the  averment  neces- 
sary would  have  been  that  the  plaintiff  was  ready  on  his  part  at  the 
time  and  place  to  receive  the  horses,  and  tliis  is  substantially  though 
not  formally  set  forth  m  the  declaration*  It  is  contained  in  the  de- 
claration, that  on  the  first  day  of  June,  1812,  the  day  on  which 
payment  was  to  be  made,  at  Middlebury  where  payment  was  to  be 
made  in  horses,  the  defendant  was  requested  to  perform  his  prom- 
ise as  expressed  in  the  note.  Now  if  the  plaintiff  made  the  de- 
mand of  the  defendant,  it  is  conclusive  that  he  was  present  ready 
on  his  part  to  receive  the  payment. 

Chipman,  Ch.  J.  delivered  the  opinion  of  the  Court.. 

The  form  of  the  declaration  on  note  was  first  introduced  into  our 
Courts  from  the  practice  in  Connecticut.  It  was,  and  I  beUeve  still 
is  the  practice  in  that  State  to  declare  on  a  note  of  hand  as  on  a 
specialty,  and  to  make  a  profert  of  the  note.  After  setting  forth 
the  date  of  the  note,  the  declaration  expresses  the  cause  of  action 
as  concisely  as  on  bond^n  and  by  which  sud  note,  the  defendant 
promised  the  plaintiff,  for  value  received,  to  pay  to  him,  if  for  mo- 
ney, if  for  some  collateral  act  or  thing — ^to  deliver,  do  or  perform 
according  to  the  contract  expressed  in  the  note ;  concluding  with  a 
breach  of  promise,  either  general  or  special,  and  such  averments  as 
the  nature  of  the  case  requires.  The  promise  is  stated  as  made  ex- 
pressly on  the  general  consideration  for  value  received — no  liabili- 
ty or  promise  in  law  is  raised,  and  no  distinction  is  made  between 
notes  for  money  and  those  payable  in  specifick  articles. 

The  principal— perhaps  the  only  objection  to  this  mode  is,  that 
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it  departs,  in  a  degree,  from  analogy,  and  the  application  of  princi-  Jiditon, 
pies  and  precedents  is  some  times  less  obvious.  From  this  consid-  nn  ' 
eration^  or  perhaps  for  the  cenvenience  of  deriving  practical  forms  v^^n^'^w^ 
from  the  same  source  from  which  have  been  derived  the  maxims,  Brooki 
principles  and  precedents  of  our  law,  and  the  rules  by  which  they  Page, 
are  applied  to  the  decision  of  cases  as  they  arise,  the  English  form 
of  declarations  on  promissory  notes  has  been  pretty  generally 
adopted  in  our  Courts ;  but  without  regarding  the  distinction  made 
by  the  English  law  between  promissory  and  other  notes ;  nor  did 
the  English  lawyers  attend  fully  to  this  distinction.  Promissory 
notes  embraced  in  the  3d  and  4th  of  Anne,  are  such  only  as  are 
made  payable  to  order  or  bearer,  and  for  money :  such  notes  are 
put  on  the  footing  of  inland  Bills  of  Exchange,  and  the  declaration 
was  framed,  as  will  be  easily  seen,  on  that  analogy,  the  same  analo- 
gy was  extended  to  notes  not  payable  to  order  or  bearer,  and  conse- 
quently, not  within  the  statute  of  Anne,  provided  they  were  payable 
in  money  only.  With  us,  the  analogy  has  been  farther  extended^ 
to  all  contracts  in  the  form  of  promissory  notes,  whether  for  the 
payment  of  nwrney,  or  for  any  other  act  or  thing,  or  in  other  words^ 
to  those  notes  which  in  the  English  law  are  considered  special  con- 
tracts, and  declared  on  as  such.  In  supposing  an  indebtedness  in 
order  to  raise  a  liability  and  promise,  as  it  relates  to  this  latter  class 
of  notes,  there  may  be  a  technical  impropriety  5  for  in  a  technical, 
legal  sense,  at  this  day,  a  man  is  holden  to  be  indebted  for  nothing 
but  money.  It  was  not  so  however  by  the  ancient  law ;  an  action 
of  debt  was  the  most  usual  action  on  an  agreement  to  pay  or  deliv- 
er any  thing  speciiick,  either  in  number,  weight  or  measure,  as  for 
ten  marks  of  silver,  a  quarter  of  wheat,  ten  sheep .  &c.  At  this  day, 
nothing  is  considered  as  a  debt,  in  a  technical  legal  sense,  but  what 
is  to  be  paid  directly  in  money,  as  money  is  the  general  medium  of 
payment.  When^  therefore,  one  person  receives  any  thing  of  val- 
ue of  another,  as  goods,  &c.  to  be  paid  for  thereafter,  unless  a  spe- 
cial contract  be  proved  for  some  other  satlsfiiction  to  be  made  there- 
for, the  law  decides  that  payment  shall  be  made  in  money,  the  gen- 
eral medium.  Thus  if  a  person  receive  any  thing  of  another — any 
thing  to  be  paid  for  generally,  he  is,  in  a  proper  and  legal  sense,  in- 
debted to  that  other;  for  so  much  money  as  the  thing  received  is 
worth,  or  so  much  as  has  been  agreed  by  the  parties.    In  law  and 
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Jdditon,    justice  he  becomes  liable  for  the  payment,  and  on  that  groundy  the 
^^wSr*    ^^^  presumes  from  the  liability  or  obligation,  a  promise  to  pay,  and 
^^^'s^^^  hence,  the  action  of  indebitatus  assumpsit.    There  is  a  perfect  con- 
Broolct     sistency  through  the  whole :  the  liability  is  commensurate  with  the 
Page.      value  of  the  thing,  or  the  price  agreed  on     The  promise  which  the 
law  therefore  raises  is  commensurate  with  the  liability,  which,  in 
this  case,  the  law  makes  the  consideration  of  the  promise.     The 
declaration  on  a  promissory  note  was  formed  in  analogy  to  the  m- 
dehitatus  assun^sit ;  it  differs,  however,  in  the  manner  of  raising 
the  liability.— In  a  general  indebitatus  assumpsit^  it  is  necessary  to 
aet  forth  generally,  for  what  the  defendant  is  indebted  as  for  money 
had  and  received,  goods  sold,  work  and  labour  done,  &c.     But  on 
a  promissory  note  it  is  suflScient  to  say,  that  the  defendant  promised 
foi-  value  received,  which  is  in  lieu  of  being  indebted  for  money, 
&c.  on  which  the  liability  and  the  prombe  to  pay  is  raised.    In  the 
indebitatus  assumpsit^  the  consideration  on  which  the  indebtedness 
is  raised,  must  be  proved  according  to  the  allegation,  whatever  it 
be ;  but  in  a  declaration  on  a  promissory  note,  the  allegation  for 
value  received  is  deemed  sufficient,  nor  is  it  necessary  to  prove  the 
specifick  consideration  which  passed  to  the  maker  of  the  note    al- 
though a  want  or  failure  of  the  consideration,  or  an  illegal  conside- 
ration may  be  proved  by  the  defendant.— This  distinction  was  first 
introduced  and  supported  in  favour  of  commerce — first  upon  bills 
of  exchange,  and  then  extended  to  prombsory  notes  \  for,  as  bills 
and  notes  supply  an  extensive  medium  of  trade,  and  have  a  wide 
circulation,  it  would  often  be  very  inconvenient  or  even  impossible 
in  an  action  on  a  bill  or  note  to  prove  the  specifick  consideration, 
on  which  it  was  given  \  in  almost  every  other  respect,  the  action  on 
a  bill  or  note  agrees  in  form  and  principle  with  the  general  indebi- 
tatu»  assumpsit.    We  may  here  observe,  that  a  bill  of  exchange 
contains  no  express  promise  between  the  parties,  in  any  stage  of 
negociation  5  the  promise  is  implied,  on  the  value  received,  from 
tlie  general  usage  which  is  the  foundation  of  thp  common  law  5  it  is 
the  same  with  a  promissory  note  in  the  hands  of  an  indorsee  or 
bearer,  but  to  raise  a  promise  by  implication  between  the  maker  and 
payee  of  such  note,  which  contains  an  express  promise,  is  mere  tau- 
tology and  sanctioned  only  by  custom.     When  we  consider  the  na- 
ture of  a  special  contract,  and  examine  the  declaration  on  a  prom- 
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istory  note,  the  reason  and  analogy  in  some  degree  fail.    In  a  spe-   JdUUton^ 
cial  contract  the  party  does  not  i^esort  to  the  general  indebtedness     ^}z\y' 
or  liability  implied  in  law^  as  a  consideration  to  support  the  prom-  «^«^*s^-%^ 
ise,  but  relies  directly  on  the  consideration  expressed  in  the  agree«-     Brookt 
raent,  and  the  express  promise  thereupon  to  deliver  the  particular      Pnge, 
thing  or  perform  the  particular  service,  with  the  time,  place  and 
condition  as  specified  in  the  agreement,  so  far  as  it  is  material,  for 
the  law  considers  such  agreement  made  on  good  consideration,  as 
imposing  ah  obligation  to  perform  the  promise.     This  obligation  is 
made  to  arise,  not  from  any  implication  of  law,  but  from  the  express 
stipulation  of  the  party,  which  excludes  all  implication ;  the  prom- 
ise is  just  what  is  expressed  in  the  contract — nothing  more  or  less, 
and  ought  to  be  ^so  declared  upon ;  not  in  the  very  words  of  the 
contract,  but  according  to  their  legal  import.     The  note  in  this 
case  contains  a  special  contract ;  it  is  not  a  contract  tor  the  pay- 
ment of  money,  but  for  the  delivery  of  horses,  to  a  certain  value,  to 
be  ascertained  in  a  particular  manner,  by  appraisement :  Such  is 
the  true  and  legal  import  of  the  expression,  "to  pay  $100  27  in 
horses." — ^The  declaration,  therefore,  ought,  agreeably  to  the  Eng- 
lish forms,  to  have  been  special,  and  to  have  set  forth  the  conside* 
ration,  at  least  as  specially  as  the  general  indebitatus  assumpsit^ 
and  ought  also  to  be  proved  in  the  same  manner. 

The  Court  are,  however,  on  full  consideration,  of  opinion,  that 
there  is  no  more  impropriety  in  so  declaring  on  these  instruments, 
than  on  promissory  notes,  so  called  In  the  English  law,  and,  in 
holding  the  words  ^  value  received,'  adopted  by  the  parties  for  that 
purpose,  as  primajacie  proof  of  a  good  and  sufficient  considera- 
tion, and  to  supercede,  in  that  respect,  the  necessity  of  special  proof. 
Indeed,  from  the  VeqUcv.cy  of  this  <species  of  notes,  the  same 
reasons  of  convenience  atight  to  prevail  as  in  the  case  of  bills  of  ex- 
change and  promissory  notes  for  money ;  but,  as  to  the  promise  and 
non*performance,  the  declarcuion  must  be  special,  and  contain  all 
averments  necessary  in  like  cases  01:  dpecial  contracts. 

As  10  the  second  objection,  the  want  of  an  averment  that  the 
plaiotifTwas  ready,  at  the  lime  and  place  of  delivery,  to  receive  the 
horses,  it  is  agreed  by  the  counsel,  that*  such  averment  is  necessary^  ^ 

in  this  case,  and  it  is  contended  on  the  part  of  the  plaintiff  that  this 
declaration  contains  such  averment  in  substance,  though  not  ip 
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ffeweli 

vs. 
Adans. 


""Rutland,  was  the  general  agent  of  the  father,  and  who  communicated  saeb 
fs?^^*  notice  to  him  previous  to  any  notice  of  the  present  suit,  was  sa& 
dent  to  bind  him  in  equity  to  make  the  payment  to  J,  W. — That  it 
was  not  necessary,  when  called  upon  as  trustee,  that  he  should 
swear  that  the  sale  of  the  notes  to  J.  W.  was  bonajide*  Had  he 
been  interrogated,  he  must,  if  he  knew  of  any  collusion,  have  dis- 
closed it  3  but  here  was  no  such  interrogatory,  and  certainly  we  are 
not  to  presume  collusion,  nor  does  it  appear  just  that  he  should,  in 
this  case,  be  affected  by  any  collusion  between  Adams  and  J.  W« 
of  ^hich  he  had  no  knowledge.  The  Court,  therefore,  affirmed  the 
decision  of  the  Couiity  Court,  that  Lampson  was  not  the  trustee  of 
Adamd. 


Elisha  Ashlsy  vs.  James  Harrington  Administrator  of  Ths- 

opHiLUs  Harrington. 

# 

Id  cCDStniiog  the  revised  hwa  of  1797,  they  are  not  to  be  considered  as  prior  and 
subsequent  acts,  but  as  establishing  a  system  of  statute  lav— as  parts  of  the 
same  law, 

By  the  provisions  of  the  73d  and  74th  Sections  of  the  Judiciary  Act  of  1797,  and 
the  86th  and  89tb  Sections  of  the  Probate  Act  of  1797,  in  «ue  of  the  decease 
of  a  party  deferidaot,  pending  a  suit,  the  plaintiff,  if  the  cause  of  action  doth 
by  law  survive,  is  empowered  to  proceed  to  final  judgment  against  ths  execa* 
tor  or  administrator,  although  the  estate  be  represented  and  found  insolvent. 

£LISH A  ASHLEY  commenced  an  action  of  a^mmpsit  on  a 
promissoiy  note  against  Theophiius  Harrington,  lA  his  life  time,  be- 
fore Rutland  County  Court,  at  November  term,  1813,  to  which  ac- 
tion TheophilttS  Harrington  appeared  and  had  a  continuance  until 
JVfarch  term,  then  next,  and  afterwards  on  the day  of  Decem- 
ber, 1813,  deceased ;  and  James  Harrington  was  regularly  appoint- 
ed administrator  on  his  estate  :  and  the  cause  of  action  by  law  sur- 
viving, the  plaintiff,  Ashley,  took  out  a  icire  facias  and  cited  James 
Harrington,  the  administrator,  to  appear  and  defend  in  said  action, 
at  the  next  term  of  said  County  Court,  in  March,  1814 ;  at  which 
term  the  saud  administrator  appeared,  and  obtained  a  continuance 
of  said  cause  to  December  term,  1814. — At  which  term  the  defend- 
ant pleaded  in  bar,  that  the  plaintiff  ought  not  to  have  or  maintain 
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lus  said  action  thereof  against  him  the  said  James,  admioistratori    Ruttand, 
&C.  because  he  says  that  on  letters  of  administration  being  granted     ^815^* 
to  him,  of  said  estate  on  the  2d  Monday  of  December,  1813,  sup-  v^^n^"^^ 
posing  said  estate  to  be  insolvent,  he  represented  to  the  Judge  of.    Ashley 
Probate,  for  the  District  of  Rutland,  the  circumstances  and  condi*  HarriDSlon 
tion  thereof;  upon  which  represc^itation,  the  Judge  of  Probate  ap- 
pointed O.  F.  J.  £.  and  C.J.  commissioners  to  receive,  examine 
and  adjust  the  claims  of  the  creditors  to  said  estate;  and  the  said 
commissioners  having  given  due  notice  according  to  the  statute  and 
the  directions  of  the  Judge,  received  and  examined  all  claims  exhi« 
bited  to  them  against  said  estate,  and  made  report  of  their  doings 
to  the  Judge  of  Probate,  returning  two  lists  of  the  said  claims— one 
list  of  all  the  claims  by  them  allowed,  and  one  other  list  of  all  the 
claims  which  had  been  presented  and  disallowed,  which  report  the 
Judge  of  Probate  accepted,  at  a  Probate  Court  holden  at  Rutland? 
&c.  on  the  10th  day  of  December,  1814,  averring  that  this  action 
was  not  brought  for  the  recovery  of  any  debt  due  for  rates  and  tax 
es,  for  expenses  of  the  last  sickness,  or  for  funeral  charges;  and 
that  the  administrator  had  never  consented  that  the  plaintiff's  de- 
mand should  be  settled  in  a  course  of  law,  and  prayed  judgment, 
&c.     To  which  plea  the  plainUff  demurred. 

Ltrngdon,  in  support  of  the  demurrer,  contended  that  this  cause 
must  be  governed  by  the  73d  Section  of  the  Judiciary  Act,  which 
provides  that  when  any  suit  is  pending  in  any  Court  of  Record  in 
this  State,  and  either  of  the  parties  shall  die  before  final  judgment, 
the  executor  or  administrator  of  such  deceased  party,  who  was 
plaintiff,  petitioner  or  defendant,  if  the  cause  of  action  doth  by  law 
survive,  shall  have  full  power  to  prosecute  or  defend  such  action. 
It  then  gives  the  plaintiff  a  scire  facias  to  cite  the  executor  or  ad- 
ministrator to  appear  and  defend  in  such  suit.  The  86th  Section 
of  the  Probate  Act,  which  enacts  that  no  action  shall  be  sustained 
against  the  executor  or  administrator  of  an  insolvent  estate,  except 
in  certain  cases  therein  specified,  unless  the  executor  or  administra- 
tor consent  to  have  a  trial  at  law,  must  be  taken  in  connexion  with 
the  89th  section — ^  That  all  actions  brought  against  any  executor 
or  administrator  before  any  estate  is  represented  insolvent,  shall, 
when  such  estate  is  found  to  be  insolvent,  be  discontinued,  except 
as  in  the  86th  Section,"  so  that  it  extends  to  those  actions  only 
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Ruilandf    which  may  have  been  commenced  against  the  executor  or  adminls* 

18  id!^'    t rater,  not  to  those  which  had  been  commenced  and  were  pending 

N^^v^-^^  at  the  time  of  the  decease  of  the  testate  or  intestate ;  and  so  the  plea 

Ashley     |g  j^^^  sufficient  to  bar  the  plaintiff's  right  to  proceed  to  fin^  judg- 

HarriofitoD  ment. 

WiUiams,  for  the  defendant,  contended  that  the  73d  Section  of 
the  Judiciary  Act,  cited  by  the  plaintiff's  counsel,  is,  on  a  fair  con- 
struction, limited  by  the  89th  Section  of  the  Probate  Act,  to  actions 
pending  in  cases  of  insolvent  estates.  Any  other  construction  would 
evidently  break  in  upon  the  system,  so  particularly  provided  by  the 
Probate  Act,  for  the  settlement  of  insolvent  estates.  It  was  clearly 
the  intention  that  all  demands  against  such  estates  should  be  adjust- 
ed by  one  rule,  and  the  same  board,  the  commissioners  to  be  ap* 
pointed  for  that  purpose ;  with  a  right  of  appeal,  in  certain  cases, 
and  that  the  whole  by  the  award  of  the  commissioners  should  come 
before  the  Judge  of  Probate  in  one  view,  that  he  mpy  be  enabled  to 
make  and  order  a  dividend  of  the  avails  of  the  estate,  in  due  pro- 
portion, to  and  among  the  creditors.  To  effect  this  purpose,  is  the 
great  object  of  the  86th  and  89th  Sections  of  the  Probate  Act. — 
The  86th  Section  provides  that  no  actions,  unless  in  the  cases  ex- 
cepted, of  which  this  note  is  one,  shall  be  commenced.  The  pro- 
vision is,  that  no  action,  wherever  it  might  have  been  commenced, 
-  whether  in  the  life  time  of  the  testate  or  intestate,  or  against  his  rep- 
resentative after  his  decease,  shall  be  sustained.  And  the  89th 
Section  provides  that  every  such  action  pending,  shall,  on  the  es- 
tate's being  found  insolvent,  be  discontinued.  He  contended  that 
on  any  other  construction  one  creditor  would  be  found  pui^suing  his 
remedy  in  one  Court,  and  another  in  another  Court — ^^others  before 
the  commissioners,  which  would  derange  the  whole  Probate  sys- 
tem ; — ^that  the  plea  was,  therefore,  sufficient  to  bar  the  plaintiff  of 
his  remedy  in  this  action, 

Cbipman,  Ch.  J,  delivered  the  opinion  of  the  Court. 

The  Probate  law  was  intended  by  the  Legislature,  for  the  just, 
equitable  and  expeditious  settlement  of  estates,  both  solvent  and  in* 
solvent ;  and  in  all  decisions  that  may  affect  it,  the  spiiit,  intent  and 
end  of  that  system  ought  to  be  kept  steadily  in  view.  The  case 
now  under  consideration,  is  that  of  a  suit  pending  at  the  death  of  the 


OF  THE  STATE  OF  VERMONT.  351 

intestate^  and  is  distinctly  provided  for  in  the  73d  and  74th  Sec-    Rutland^ 
tions  of  the  Judiciary  Act;  and  here  we  must  look  for  the  rule  of     Jg"?!^^' 
decision  in  this  case,  unless  we  find  some  express  provision  in  the  n-^^v-^^ 
Probate  Act,  which  Kmits  or  modifies  the  provision  contained  in     ^'^^^f 
these  sections,  in  such  manner  as  to  exclude  from  it  all  actions  in  UarrisgtoD 
the  circumstances  of  the  present  action. 

In  giving  a  construction  to  the  revised  laws  we  are  not  to  consid- 
er them  as  prior  and  subsequent  acts,  but  as  intended  to  form  one 
general  system  of  statute  laws.  If  we  consider  them  in  this  light, 
we  shall  generally  find  all  seeming  repugnancies  easily  reconciled. 
The  73d  Section  of  the  Judiciary  Act,  in  its  expressions,  clearly  \ 

embra^.es  every  action  pending  at  the  decease  of  the  party  plaintiff 
or  delieudant,  which  by  law  survives,  without  regard  to  the  solven- 
cy or  insolvency  of  the  estate  of  the  deceased.  In  the  74th  Section 
immediately  following,  the  case  of  insolvency  is  contemplated,  as 
requiring  a  modification  of  the  provision  in  the  preceding  Section, 
and  such  modification  is  introduced,  c'.early  with  a  view  to  the  Pro- 
bate system.  Accordingly  the  last  mentioned  Section  provides 
*'  That  when  final  judjgment  shall  be  recovered  as  aforesaid,  (refer- 
ring to  the  provision  of  the  former  Section)  against  an  estate  repre- 
sented insolvent,  execution  shall  be  stayed  until  a  full  and  complete 
settlement  shall  be  made  of  such  estate,  in  the  Probate  office ;  and 
the  party  shall  take  out  execution,  for  no  more  than  his,  her  or 
their  just  pioportion  and  dividend  out  of  such  insolvent  estate, 
agreeably  to  the  settlement  of  said  estate  in  the  Probate  office.^' 
Taking  these  two  Sections  in  connection,  there  cannot  be  a  doubt, 
that  in  an  action  pending  at  the  decease  of  the  party  defendant,  the 
plaintiff,  if  by  law  the  action  survive,  is  empowered  to  proceed  to 
final  judgment  against  the  executor  or  administrator,  although  the 
estate  shall  be  represented,  and  finally  found  insolvent.  It  is  the 
very  case  for  which  provision  is  made  in  the  latter  Section,  with  a 
view  of  adapting  it  to  the  provisions  of  the  Probate  system ;  and 
such  is  the  effect  of  the  construction  of  the  86th  and  89th  Sections 
of  the  Probate  Act,  for  which  the  defendant's  counsel  contend. 
Now  it  is  a  sound  rule  of  construction,  that  all  acts  and  parts  of  acts, 
forming  one  system,  shall  be  so  construed,  as  to  give  to  every  pan 
and  ever}'  provision  its  intended  effect ;  and  where  there  may  be 
found  any  confiicting  provisions,  so  far  only  to  restrain  either, 
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RuUandf    keeping  in  mew  the  general  intention,  as  to  render  tlie  whole  cott« 
m5^^^    sistent.    In  order  to  a  clear  understanding  of  the  86th  Section  of 
the  Probate  Act,  it  must  be  taken  in  connexion  witli  the  89th  Sec- 
tion ;  both  make  bat  one  complete  provision  on  the  same  subject. 
Hirriflgton  rjr^^  expression  in  the  86th  Section,  «  That  no  action  shall  be  sus- 
tained against  an  executor  or  administrator  of  an  insolvent  estate, 
unless  in  the  excepted  cases,"  is  sufficiently  broad  to  comprehend 
ail  actions,  as  well  those  pending  at  the  time  of  the  decease  of  the 
party  defendant,  as  those  afterwards  commenced  against  his  execu- 
tor or  administrator,  if  so  required  to  render  it  consistent  with  the 
other  provisions  of  the  law.     The  89th  Section  is  but  a  farther  pro- 
vision pointing  out  the  mode  in  which  final  effect  is  to  be  given  to 
the  86th  Section,    This  is  very  definite  in  the  expression,  it  is 
<<  that  all  actions  brought  against  any  executor  or  administrator  of 
any  estate,  which  is  represented  insolvent,  shall,  when  such  estate 
is  found  insolvent,  be  discontinued,  unless  the  executor  or  adminis- 
trator consent  to  have  a  trial  at  law,  as  before  directed  in  this  Act." 
This  clearly  does  not  extend  to  such  a^rtions  as  are  pending  at  the 
death  of  the  testate  or  intestate,  and  revived  against  his  executor  or 
administrator,  but  to  those  actions  only,  which  have  been  brought 
or  originally  commenced  against  the  executor  or  administrator. — 
This  construction  will  give  effect  to  every  Section  of  the  Judiciary 
and  of  the  Probate  Act,  upon  this  subject. — It  will  not,  as  has  been 
urged,  produce  any  inconvenience,  or  any  derangement  of  the  Pro- 
bate system.     Under  the  provisions  of  the  Probate  Act,  there  may 
be  trials  and  judgments  at  law ;  there  may  be  appeals  to  this  Court 
from  the  awards  of  the  commissioners;  such  awards  may,  by  the 
Court,  be  varied,  reversed  or  affirmed,  and  the  final  awards  and 
judgments  must  be  returned  to  the  Judge  of  Probate.     So,  if  in  an 
action  like  the  present,  revived  against  the  executor  or  administra- 
tor, the  creditor  recover  final  judgment,  he  must  cause  the  amount 
recovered  to  be  certified  to  the  Court  of  Probate,  or  he  cannot  have 
the  effect  of  that  judgment ;  for  the  Court  are  to  stay  the  execution 
until  a  settlement  of  the  estate  shall  be  made  in  the  Probate  office, 
an4  then  he  is  to  take  execution  for  no  more  than  his  just  proportion 
and  dividend  of  the  estate :  the  Court  will  not  suffer  execution  to 
issue  until  he  shall  have  produced  a  certificate  from  the  Judge  of 
Probate,  of  the  sum  allowed  for  his  dividend,  nor  will  the  Judge  of 
Probate  allow  him  a  dividend,  unless  he  shall  have  returned  the 
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attount  of  hii  jadgment  to  be  added  to  the  list  of  claims  against  the   Rutiapd, 
taWe  ^  and  thus  the  Probate  system  is  preserved  entire.    Upon      islfi^' 
any  construction  of  the  Act,  however,  this  is  not  a  good  plea,  nor  v^^n^'*^^ 
is  the  mode  pix>per,  were  it  decided  to  be  a  case  coming  within  the     Ashley, 
86th  Section  of  the  Probate  Act,  and  that  a  plea  in  bar  might  be  Harrington 
proper  in  this  case ;  for  the  provision,  be  it  what  it  may,  extends  to 
cases  only  of  estates  that  are  found  insolvent;  but  the  plea  does  not 
suggest  that  the  estate  has  been  found  insolvent — itAlegesonly 
that  it  has  been  represented  insolvent.    Had  there  been  such  aver- 
ment in  the  plea,  still  the  mode  is  improper ;  it  is  directed  that  all 
actions  coming  within  the  86th  Section  of  the  Probate  Act,  shall> 
when  the  estate  is  found  to  be  insolvent,  be  discontinued :  this  must 
be  done  on  motion  to  the  Court.    I  do  not  know  of  any  plea  which 
concludes  in  discontinuance.    In  no  point  of  view  can  the  plea  be 
supported.    There  must,  tho^fore,  be 

Judgment  for  the  plaintiff. 


Baxtsk  v9.  Tuckkb^ 

The  claase  in  the  statute  of  lioiitations,  limitiog  the  time  for  bnogiog  an  action 
of  debt  or  scire  facicu  an  judgment  to  eight  yeart,  does  not  extend  to  a  $cire 
Jtmu  provided  by  the  Olh  Section  of  the  Act  directing  the  serving  and  levy* 
ing  execoUooa,  in  a  case  where  an  ezeculion  hat  been  levied  on  property  which 
did  not  belong  to  the  debtor. 

Jo  tQch  scire/fKlut  it  it  nccefsary  for  the  plaintiff  to  aver,  and,  on  trial,  to  prove 
that  the  property  on  which  the  execution  was  levied,  did  not  belong  to  the 
delMon 

THIS  was  a  ccire  facias  brought  before  the  County  Court  to  HuOand, 
have  execution  on  a  judgment,  rendered  in  the  County  Court  for  ^^i^y^' 
Rutland  County,  on  the  third  Monday  of  November,  1803,  for  the 
fum  of  $125  93  damages  and  costs.  The  scire  facias  set  forth 
the  judgment,  and  that,  on  the  25th  day  of  October,  1804,  the 
plaintiff  took  out  execution  thereupon. — That  on  the  11th  day  of 
November,  1804,  he  caused  the  same  to  be  levied  on  a  certain  lot 
of  land  situated  in  the  town  of  Randolph  in  the  County  of  Orange, 
(the  lol  described  by  metes  and  bounds)  as  the  property  of  th^  de^ 

4> 
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• 

fcndwit  S.  Tucker.— Tbtl  after  the  levy  of  the  exceiitiefi,  as  afoi«. 
said,  the  pl^ntiff  let  the  k(  of  land  by  lease  to  J.  It  of  the  Citjand 
State  of  New-Tork,  for  a  tern  of  years  (without  a  date  of  the  lease, 
coirnnencenieiit  or  end  of  the  tcrm>— That  J.  R.  daring  the  term, 
to  wit,  at  the  ^ober  term  of  the  Circak  Court  of  the  United  States, 
faolden  at  Rutland  in  and  for  the  District  of  Vermont,  on  the  third 
day  of  October,  1807,  commenced  an  action  of  ejectment  agahist 
F.  K.  of  8^  Randolph,  then  in  possession  of  said  lot  of  knd,  claim, 
ing  to  be  the  lawflil  owner  thereof;  and  such  proceedings  were  had 
in  said  action,  that  at  the  term  of  the  Circuit  Court,  begun  and  hoi- 
den  at  Rutland  aforesaid  on  the  said  third  day  of  October  1808 
the  said  J.  R.  plaintiff  iff  that  action  became  nonsuit,  whereby^  Jkc^ 
si^ppltcating  a  remedy. 

Thi^  defendant  in  the  Court  below  pleaded  the  statute  of  limita- 
tions, that  the  plaintifTs  action  was  not  commenced,  within  eight 
years  next  after  the  rendition  of  the  judgment,  to  which  the  plain- 
tiff demurred,  and  judgment  was  thereon  rendered  for  the  defendant, 
from  which  judgment  the  plaintiff  entered  an  appeal  to  this  Court. 

Page^  for  the  plaintiff. 


for  the  defendant. 

In  support  of  the  demurrer  it  was  contended,  that  this  is  not  a 
case  within  the  statute  of  limitations.— That,  at  least,  it  is  within 
tlie  equity  of  the  saving  clause — That  U  is  not  the  common  case  of 
a  judgment,  which  has  been  suffered  to  lie  dormant  for  eight  years 
from  which  might  arise  a  presumption  that  it  has  been  paid  and  sat- 
isfied, but  the  plaintiff  has  endeavoured  to  obtain  satisfaction ;  he 
took  out  execution  within  a  year  after  the  rendition  of  the  judgment, 
and  caused  the  execution  to  be  levied  ott^ahd,  supposed  to  he  the 
property  of  the  defendant— Pour  years  after  tb^  levy,  it  was  legal- 
ly  made  to  appear,  that  this  land  was  ne«  the  defendant's  property, 
five  years  after  the  rendition  of  the  judgment,  and  fouryeara  after 
the  levy  of  the  execution,  it  was  first  discovered  that  the  levy  ww 
made  by  mistake-that  the  plaintiff  had  in  fact  obtained  no  sati»^ 
faction,  the  land  having  been  proved  not  to  have  bec».the  profiertj 
of  the  defendant  a|  theti^ol  the  levy,  b«t<rf  another  person. 
When  this  appeared,  the  pfauntiff's  right  accrued,  under  the  slatute 
^  directing  the  serving  and  levying  executions''  tq  have  a  sdrefit- 
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guu  10  obtain  an  alias  writ  of  execution  on  that  judgment.    Sop-    Rmimd, 
pose  the  failure  of  title  had  not  appeared  until  the  year  1812,  more     ^8°  5?* 
than  eight  years  aOer  the  rendition  of  the  judgment,  it  would  be  v^v^^i^ 
rety  hard  to  say  the  plaintifr  is  barred  of  his  remedy  before  his     B»^« 
r^ht  to  that  remedy  had  accrued.  Toeket . 

For  the  defendant,  it  was  contended  that  the  expressUns  In  th«  . 
statute  are  general,  positive  and  without  any  exception,  « that  all  - 
actions  of  debt,  or  scire  faeioB^  on  judgment,  shall  be  broiight  with* 
in  eight  years  next  after  the  rendition  of  such  judgment,  and  not  rf- 
ter."  As  the  statute  makes  no  exception,  the  Coort  can  make  none. 
It  is  at  the  risk  of  the  creditdr  to  discoter  the  defect  of  title  in  du^ 
time  for  his  remedy. 

Chifman,  Ch.  3.  delivered  the  opinion  of  the  Court. 
If  the  statute  of  limitation  is,  as  contended  by  the  defendant's 
counsel,  a  peremptory  bar  in  this  instance,  it  is  certainly  a  very  hard 
case  and  contrary  to  equity.     The  Court  however  are  of  opinion^ 
that  the  statute  of  limitations  in  the  clause  relied  upon  contemplates 
only  the  case  of  a  judgment,  which  has  been  suffered  to  lie  dormant 
eight  years — ^no  satisfaction  appearing  of  record.    The  law  goes  o? 
the  presumption  that  a  judgment  would  not  have  been  suffered  to 
lie  so  long  unsatisfied ;  it  presumes  that  the  judgment  had  been 
paid  and  satisfied  by  some  arrangement  between  the  parties,  but 
through  neglect  not  entered  of  record,  which,  after  so  long  a  time 
elapsed  it  would  be  difllcult  to  prove,  by  such  evidence  as  the  law 
requires.     This  principle  applies  to  a  case,  where,  at  common  law^ 
the  plaintiff  might  have  his  remedy  by  action  of  debt  or  scire  fad^ 
as  jtm,  execuiionem  rum.     Such  is  not  the  case  under  considera- 
tion ;  the  plaintiff  could  not  have  the  common  law  remedy,  either 
of  debt  or  Scire  faciaSn    By  the  return  of  the  execution  the  judg« 
ment  appears  on  record  to  be  satisfied ;  to  a  plea  of  this  in  bar,  the 
plaintiff  could,  in  such  case,  make  no  sufficient  replication :  so  that 
he  wa»,  at  common  law,  without  a  remedy  j  yet  there  can  be  no 
doubt  that  in  an  equitable  view  of  the  case,  he  is  entitled  to  be  pro- 
vided with  a  remedy,  and  this  remedy  b  given  by  th^  statute  direct- 
ing the  serving  and  levying  executions.    The  9th  Section  of  that 
Act  provides,  that  when  it  shall  appear  that  the  property,  on  which 
the  levy  or  extent  had  been  made,  for  ^tisfying  an  execution,  did 
not  belong  to  the  debtor,  the  creditor  shall  have  a  scire  fqciaar 
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AuOtpuI,    against  the  debtor  reqairing  him  to  appear  and  shew  cause  why  be 
TsT/f*    the  creditor  should  not  have  an  alias  execution  on  hb  judgment; 
and,  if  no  sufficient  cause  be  shewn  to  the  contrary,  that  he  shall 
have  an  alias  execution  accordingly.    This  is  a  new  remedy  given 
by  the  statute,  which  has  adopted  and  applied{the  common  law  writ 
ofscirefadof  qua*  extentionem  mm,  which  alone  was  contemplaed 
in  the  statpte  of  limitations,  to  a  new  case.     The  creditor's  right  to 
this  remedy  accrues  upon  the  happening  of  some  event,  by  which 
it  can  be  made  legally  to  appear,  that  the  property  ^or  estate,  on 
which  the  first  execution  had  been  levied,  did  not  at  the  time  of  the 
levy  belong  to  the  debtor,  in  consequence  of  which  the  creditor  has 
lost  his  satisfaction  5  but  this  very  often  may  not  happen  until  a 
much  longer  time  than  eight  years  has  elapsed  after  the  rendition  of 
the  judgment ;  so  that,  agreeably  to  the  defendant's  construction  of 
the  statute  of  limitations,  the  creditor's  right  would  very  frequently 
be  intercepted  and  prevented  before  it  could  accrue.     This  iniqui* 
tons  absurdity  is  prevented  by  giving  a  just  and  proper  construction 
to  the  statute  of  limitations  on  this  subject,  by  confining  it  to  the 
case  of  a  sciere  facias  qua,  ex.  non.  at  common  law,  which,  super- 
cedes all  necessity  of  imagining  an  equitable  saving  to  prevent  in- 
justice.   But  it  is  faither  insisted  by  the  defendant's  counsel,  that 
the  plaintiff  has  hot  in  his  scire  facias  set  forth  matter  sufficient  to 
bring  h'ls  case  within  the  statute  on  which  he  relies — that  he  has  not 
made  a  case  to  entitle  him  to  an  alias  execution.    To  be  sure,  if  the 
plaintiff  undertake  to  set  forth  facts  from  which  to  draw  a  conclusion 
of  his  right,  and  the  facts  do  not  warrant  that  conclusion,  he  must 
fail.    In  this  case,  the  plaintiff,  after  having  set  forth  the  levy  of  his 
execution  on  the  lands  described,  goes  on  to  state  that  he  let  the 
same  lands  by  lease  to  J.  R.  for  a  term  of  years,  but  gives  neither 
the  date  of  the  lease,  the  number  of  years,  nor  the  commencement 
or  end  of  the  term  5  nor,  indeed,  whether  by  writing  or  parol.    He 
farther  says  that  J«  R.  duiing  the  continuance  of  the  term,  commen- 
ced an  action  of  ejectment,  before  the  Circuit  Court  of  tlie  United 
States,  on  the  third  day  of  October,  1807,  for  the  recovery  of  the 
same  lands  against  F.  K.  who  was  in  possession  claiming  title ;  and 
that  such  proc^ings  were  had,  that  at  the  Circuit  Court  of  the 
United  States  holden  at  Rutland,  in  and  for  the  District  of  Vermont, 
on  the  third  Monday  of  October,  1808,  J.  R.  the  plaintiff  in  that 
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action,  beeatne  nonsuit^  whereby  a  right  accrued  to  the  present  plain^   RuiUntd, 
tiff,  ^c.    Such  is  the  substance  of  the  case  which  the  plaintiff  has     ^mi^^ 
made — such  are  the  facts  from  whkh  is  to  be  drawn  the  conclusion,  s^v^i/ 
that  the  debtor,  the  present  defendant,  was  not  the  owner  of  the     ^^^^^^ 

*  TO* 

land,  on  which  the  execution  was  levied,  and,  certauily,  the  facts  Tocker, 
stated  afford  no  such  conclusion.  For  any  thing  that  appears,  F. 
K,  the  debtor  might  have  derived  a  title  from  the  present  plaintiff, 
elder  than  that  of  J.  R. ;  he  might  have  been  a  mere  trespasser — 
he  might  or  he  might  not  have  claimed  under  an  elder  and  better 
title,  through  Tucker  the  debtor.  But  whatever  the  title  might  be, 
no  decision  was  had  upon  it. 

J.  R.  the  lessee,  abandoned  and  became  nonsuit.  From  this  state- 
ment it  does  not  appear  that  the  debtor  was  not,  at  the  time  of  the 
\tsyy  owner  of  the  property,  or  that  the  plaintiff  has  not  now  a  good 
title,  under  the  execution.  The  proof  in  this  case  lies  on  the  plain- 
tiff-^e  cannot  call  on  the  defendant  to  make  out  the  title.  There 
must  therefore  be 

Judgment  for  the  defendant. 


MOSES  ROBINSON,  Aaron  Robinson,    Samuel    Robinson,  „     .  ^ 
Elijah  Robinson  and  Fay  Robinson,  heirs  of  Moses  Robinson  late    January, 
of  Bennington,  deceased,  appellants  from  a  decree  of  the  Judge  of 
Probate,  for  a  distribution  of  the  estate  of  said  deceased,  and  also 
from  a  decree  approving  of  said  distribution  and  division. 

The  following  exceptions  to  the  decree  of  the  Court  of  Probate, 
taken  by  the  appellants,  with  the  decree  of  the  Court  thereon,,  will 
shew  the  points  which  were  decided  by  the  Court  in  this  case :  . 

And  now  the  appellants,  in  Court  by  Daniel  Chipman  their  At- 
torney say,  That  the  said  order  or  decree  of  said  Judge  of  Probate 
ordering  a  distribution  of  said  estate  to  and  among  said  heirs  \  and 
also  the  order  or  decree  of  said  Judge,  approving  of  said  division 
and  distribution  of  fiaid  estate,  ought  to  be  set  aside,  vacated,  and 
for  Doqght  held. 

l8t.  For  that  the  said  heirs  wert  not  notified  to  appear  before 
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Bmmuigimi  said  Judge,  noi'  had  Aey  or  any  of  tbrnnaii  of^MftiiiiaQrto  sake  ex* 
]%i^'^*    caption  to  said  order  of  distribution. 

2d.  That  said  decree  or  order  of  distrihotion  did  not  specify  ei- 
ther the  names  of  the  heirs  of  said  estate,  or  Uie  soma  advanced  by 
way  of  settbment  or  otherwise  to  any  of  the  heics  of  said  estate  by 
the  deceased  in  his  life  timei  or  the  amount  or  proportion  of  aaid 
estate  to  wliich  each  heir  was  entitled,  but  left  it  for  said  committee 
to  ascertain  and  decide. 

3d.  That  said  decree  ororder  of  distribution  did  not  spedfy  what 
part  ef  the  estate  of  said  deceased  was  lield  in  common  with  aoy 
other  person  or  persons,  or  who  such  persons  were,  or  what  was 
the  common  interest  of  each,  but  left  it  tb  said  committee  to  ascer* 
tain  and  decide  5  nor  were  any  person  or  persons  holding  such  es- 
tate  in  common  notified  of  such  order :  yet  said  committee  proceed- 
ed to  divide  certain  estate  which  they  stated  was  held  in  common 
with  said  heirs  by  David  Robinson  and  others. 

4th.  That  said  committee  did  not  set  off  or  assign  any  part  of 
said  estate  to  the  said  Moses  Robinson,  one  of  the  said  heirs. 

5th.  That  said  committee  set  off  to  said  Fay  Robinson  one  of 
said  heirs,  as  a  part  of  his  share  or  portion  of  said  estate,  a  certain 
tract  of  land  in  Addison  in  the  County  of  Addison,  which  had  been 
sold  by  said  deceased  in  hb  life-time  to  David  Whitney  of  said  Ad- 
dison, but  which  had  not  beenconv^ed;  and  which  the  Judge 
of  Probate  has  ordered  the  administratrix  on  said  estate  to  convey 
to  said  Whitney,  in  pursuance  of  said  contract. 

6tli.  That  Nathan  Robinson,  deceased,  son  of  said  Moses  Robin- 
son, deceased,  had  received  of  said  Moses  in  his  life-time,  three 
thousand  dollars,  which  sum  said  committee  of  distribution  did  not 
deduct  from  the  share  of  said  John  S.  Robhison,  son  of  said  Na- 
than, as  by  law  ought  to  have  been  done. 

7th.  That  said  committee  of  distribution  in  setthig  off  the  ahsre 
of  said  John  S«  Rolwison,  only  son  and  hlTfr  of  sfid  Nathan  iUbia- 
•on,  did  set  off  to  Said  John  S.  a  portion  of  said  estate,  of  a  gresier 
value,  by  live  thousand  dbUars,  than  what  ty  jaw"  he  was  totided 
to. 

8th.  That  the  manner  and  form  in  which  said  esdate  has  been 
divided,  by  said  committee,  to  and  amongst  the  heitt  of  saki  estate, 
is  so  uncertain  and  IndeinMe,  that  the  several  heirs  cannot  ascer^ 
taUi  what  portion  or  parcels  belong  to  each. 
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The  Court  haying  considered  the  orders  of  the  Judge  of  Probate,  Btmnngion 
(he  commission  issued  to  the  committee,  &c.  andVhe  doings  and  re-     ml^* 
tarn  of  said  committee,  and  having  heard  counsel  thereon  do  ad- 
judge that  the  same  are  erroneous,  in  the  following  particulars, 
vis: 

Ist.  That  the  Judge  did  not,  before  issuing  the  said  commission 
for  a  divif  ion  of  the  said  estate  to  and  among  the  heirs  of  said  Moses 
RobliisMi,  deceased,  ascertain  and  declare  who  were  the  persons 
eadtkd  as  heivs. 

2d.  That  said  Judge  did  not  ascertain  and  declare  what  advan- 
ces had  been  made  by  smd  Moses  Robinson  in  his  life-time  to  any 
and  eadi  of  the  heirs  entitled,  &c.  and  the  value  of  each  advance* 
ment  when  asade.^ 

Sd.  The  said  Judge  did  not  ascertain  and  declare  what  lands 
belonging  to  the  estate  of  said  Moses  Robinson  were  holden  in  com- 
mon or  jointly  with  others,  with  whom,  and  in  wliat  proportion. 

4th.  That  the  said  Judge  did  not,  before  the  order  for  such  par- 
titioB,  cause  the  several  persons  interested  in  the  said  estate  to  be 
notified  thereof,  that  tbey  might  have  opportunity  to  be  heard  upon 
the  subject  of  the  above  particulars. 

^th.  Tliat  the  said  Judge  did  not  ascertain  and  declare  the  lands 
and  estate  to  be  by  said  committee  divided., 

6th.  That  the  said  Judge  did  not  ascertaid  and  declare  the  shares 
and  proportions  and  value  to  be  divided  and  set  to  each  person  en- 
titled as  heir  to  a  share  in  the  division  of  said  estate. 

It  is  therefore  considered  by  the  Court,  that  the  orders  and  de- 
crees of  said  Judge  of  Probate  be  reversed,  and  the  commisuon  and. 
the  doings  and  return  of  said  conHnittee  be  wholly  set  aside  and  for 
nought  held ;  and  that  the  same  be  remitted  to  the  Judge  of  Pro- 
bate, and  that  he  proceed  to  a  division  of  said  estate  dt  novo^  ac-. 
cording  to  law. 
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FebniaFy,  David  Bkown  Eod  QthetSy  AppeUantt, 


1815 


Anna  Baown^  Appellee. 

By  the  laws  of  this  State,  brothers  and  sisten  of  the  half-blood  mberitresl  ctfatr, 
and  take  penooal  estate  as  oezt  of  kia  ta  each  other. 

SAMUEL  BROWN,  late  of  Peacham,  id  the  County  of  Cale- 
donia, djMl  intestate,  leaving  a  widow,  the  Appellee,  bat  no  child, 
father  or  mother,  or  brother  or  sister  of  the  whole  blood ;  the  ap- 
pellants were  brothers  and  sisters  of  the  half-blood. 

After  the  payment  of  debts  there  remained  a  surplus  of  said  es- 
tate,  both  real  and  personal.  The  widow  claimed  the  whole  to  be 
decreed  to  her  for  want  of  legal  heirs,  under  the  73d  Section  of  the 
Probate  Act,  by  which  it  is  among  other  things  provided  *^  That  if 
sach  intestate,  dying  without  heirs,  leave  a  widow,  the  said  Judge 
shall  order,  adjudge  and  decree  to  such  widow  the  whole  of  such 
real  and  personal  estate  for  ever,  &c.''  By  the  30th  Section  of  the 
Probate  Act,  it  is  provided,  ^'  That  if  any  person  shall  die  intestate, 
after  marriage,  or,  becoming  of  full  age,  without  lawful  issue,  the 
father  being  alive;  he  shall  be  entitled  to  the  whole  estate  of  such 
intestate,  unless  he  leave  a  widow ;  in  which  case,  and  also  where 
no  father  be  living  at  the  time  of  the  decease  of  such  intestate,  she 
shall  be  entitled  to  one  half  the  real  and  personal  estate  for  ever^  aA 
ter  the  payment  of  debts,  &c." 

The  appellants,  brothers  and  sisters  of  the  intestate,  of  the  half 
blood,  claimed  one  moiety  of  the  estate  as  next  of  kin  to  the  intes- 
tate. The  Judge  of  Probate  decreed  the  whole  of  the  estate  to  the 
widow,  being  of  opinion  that  brothers  and  sisters  of  the  half-bloody 
could  not  inherit  or  take  as  next  of  kin  to  each  other.  From  which 
decree  the  brothers  and  sisters  appealed  to  this  Court. 

JoAn  Maiiocka^  for  the  appellants. 

fFtiUam  Mattocksy  for  the  appellee. 

CfliPMAN,  Ch.J.  delivered  the  opinion  of  the  Court. 

It  certainly  is  a  rule  of  the  English  common  law,  that  brotliers 
and  sisters  of  the  half-blood  shall  not  inherit  to  each  other — ^that,  if 
a  man  die  seised  of  an  estate  of  inheritance,  leaving  a  brother  of  the 
half-blood,  but  no  heirs  of  the  whole  blood,  the  estate  shall  nat  pv 
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U  the  brother  of  the  half-bloody  but  shall  escheat  to  the  Lord,  for  Caiednda^ 
Want  of  heirs.    This  rale  was  derived  from  the  Constitution  of    ^igi^^* 
t*ettds9  which  limited  the  descent  to  the  heirs  of  the  whole  blood  of  y^^s^^^m^ 
the  first  feudatory.    Where  there  werfe  children,  the  eldest  male  ^'^^^** 
took  the  whole  real  estate  i  if  thene  'were  no  children,  the  estate,  ac"       vi. 
cording  to  the  rules  of  descent  by  which  the  heir  was  ascertained,     '   ^^^' 
often  went  to  sokne  remote  relation,  passing  by  those  who  wore 
much  nearer  of  kin.    In  this  State  it  is  provided  by  statute,  that  the 
real  estate  shall  descend  to  all  the  children,  and  their  legal  represen- 
tatives, if  an>  be  dead.    And  if  the  intestate  have  no  child  or  chil* 
dren,  at  the  time  of  his  decease,  such  estate  shall  descend,  equally  to 
the  next  of  kin,  in  equal  degree,  and  those  who  represent  them. 
And  the  father  living  is  expressly  placed  in  the  first  degree,  agreea- 
ably  to  the  civil  law ;  whereas  by  the  common  law  the  father  could 
not  raherit  to  his  child.    By  our  law  it  b  also  provided  that  person- 
al estate  shall  he  distributed  in  the  same  manner  to  the  next  of  kin ; 
so  that  by  our  law  the  real  and  personal  estate  go  to  the  same  per- 
sons^ whereas  by  the  English  law,  they  often  took  different  direc- 
tions. 

In  the  Act  for  the  settlement  of  testate  and  intesUte  estates,  pass- 
ed 8th  March,  1787,  are,  among  others,  the  following  provisions— 
"  And  the  remainder  both  of  the  real  and  personal  estate,  in  pro- 
portion as  aforesaid,  to  every  of  the  brothers  and  sisters  of  the  intes- 
tate, of  the  whok  blood f  and  such  as  l^ly  represent  them :  or,  if 
there  be  no  such  kindred,  then  to  the  parent  or  parents  of  the  intes- 
tate. And  if  there  be  no  parents,  then  in  proportion  as  aforesaid, 
to  every  of  the  brothers  and  sisters  of  the  half-blood  of  the  intes- 
tate :  but,  if  there  be  no  parent,  brother  or  sister,  then  in  proportion 
(Bs  aforesaid,  to  every  of  the  next  of  kin  to  the  intestate  hi  equal  de- 
gree, and  those  who  legally  represent  them :  kindred  of  the  whole 
blood  to  take  in  preference  to  kindred  of  the  half-blood  in  the  same 

degree.^' 

The  framers  of  this  statute  seem  to  have  had  in  view,  both  the 
common  law  of  descent,  and  the  English  statute  of  distributions, 
•niaigmg  the  common  law  regulating  the  descent  of  real  estate,  by 
rendering  kindred  of  the  half-blood  capable  of  inheriting,  and  re- 
straining the  provisions  of  the  statute  of  distributions  in  favor  of  the 
halPblood,  by  postponing  them  to  kindred  of  the  whole  blood. 

4$ 


A.  Brown. 
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Cahdonia,      Ooi*  pf^etit  stdtiit^,  p^ased  on  the  lOth  March,  liyt,  whlth  t%g- 

\S\17'  ulates  the  descent  of  i-eAl  estate,  givittg  the  pei-SonAl  estate  to  the 

^^^'v^^^  tome  heird,  haM  adopted  the  general  principles,  and  in  many  Instah* 

^c^T**    ces  the  expressions  of  the  English  statutes  of  the  22d  and  23d  of 

;*•_      Charles  11.  cohimonjy  called  the  statute  of  distf-ibutibhs.     The 

Iramers  of  this  statute  had  the  English  statute  in  View,  and  th^  con- 

sthictioii  which  had  beeh  givtsn  to  thtit  statute. 

About  five  years  after  the  passing  of  the  English  Malule,  this 
point  was  decided  in  the  OotlM  of  Cotninon  Pleas  in  favour  of  the 
half-blood  in  the  case  Smith  vs.  Tracy,  1  Mod.  209—2  Mod.  i04. 
A  man  died  leaving  issue  by  two  venters,  three  sons  by'  the  first 
wife,  and  two  daughters  by  the  second.     One  of  the  brothers  died, 
and  the  eldest  surviving  brother  took  administration,  and  the  Judge 
of  the  Consistory  Court  ordered  distribution  to  the  sisters  of  the 
half-blood.     The  administrator  prayed  a  prohibition,  but  the  Judg- 
es of  the  Common  Pleas  were  unanimously  of  opinion  with  the 
Judge  of  the  Consistory  Court,  and  refused  a  prohibition,    tt  was 
afterwards  settled  in  t]ie  case  Crocker  vs.  Watts,  upon  appeal  tu 
the  House  of  Lords,  that  those  of  the  half-blood  should  have  an 
equal  share  with  those  of  the  whole  blood.    Indeed  the  question  had 
long  been  virtually  decided,  in  the  construction  of  the  statutes  of 
Ed.  III.  and  lien.  VIII.  directing  the  Ordinary  to  commit  the  ad- 
ministratipn  of  the  effects  of  a  deceased  intestate  to  the  next  of  kin. 
Upon  these  statutes  it  had  long  been  settled,  that  the  brothers  and 
sisters  of  the  half-blood,  were  equally  entitled  to  administration  with 
those  of  tlic  whole  blood« 

The  present  case,  however,  does  not  involve  the  qaestiotk  wheth- 
er the  half-blood  stand  in  the  same  degree  of  kindred  as  brothers  of 
the  whole  blood,  but  whether  they  are  at  all  akin  to  each  other. 
They  have,  indeed,  as  it  respects  each  other,  but  half  the  blood  of 
the  common  stock  from  which  we  are  to  reckon  in  this  case.  But, 
whether  two  persons  are  of  kin  to  each  other,  does  not  depend  on 
the  quantity  of  common  blood,  but  on  their  actual  derivation  from 
the  common  stock.  Second,  third  and  fourth  cousins,  are  as  really 
of  kin  to  each  other  as  father  and  child,  but  niore  reradte  In  degree. 
Viewed  in  this  liglit,  it  is  unnecessary  to  resort  to  precedehts  to 
support  the  claim  of  the  appellants  ^  common  sense  and  coihiitoo 
feelings  are  sufRcient  to  decide  against  every  authority  short  of  a 
positive  law. 
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The  Court;  therefoFe,  reverse  the  decree  of  the  Cqort  of  Probate  Caitdoma^ 
in  this  case>  and  order  th^t  distributioo  be  made  of  a  moiety  of  thu  isil!^* 
estate  of  the  ir^testa^e,  to  and  among  the  appellar^ts  accordiAg  to 
law. 


Sandkks  fw.  Hows* 

la  an  acL'toa  on  a  ^roinisFory  note  ^W^n  by  the  tlefendant  tp  the  pluiutiff,  in  i^t- 
isfaction  of  ao  injury  done  the  plaiotiff.by  the  circulation  of  false  reports,  inju- 
rioiis  t»  tbe  character  of  the  p)ain(ilff*«  wife*,  »uppoged  to  have  been  put  In 
citcttMM  ky  iht  Muulaoti  parol  taiduiee  it  adoNtiiblc  to  protv^  tluit  at  tk* 
Ume  oTKiyin^  the  not^  tbe  ptaiAiiif  ^%n9^  tbat  if  ^l|e  drfencifiit  wquU  lala^-  "^ 
fg  him  tl)e  plaiivtifT  that  he  tlws  defeodapt  di4  not  ori^nnt^  cvcb  reB9rt»|  Ite 
would  give  up  tbe  note  to  the  defendant. 

THIS  W9a  m  aeliqa  of  OiBimp^i  on  a  pmmiasory  note.  On  ^r«ii^/ifi, 
tfifil  up99  the  geoevak  i9l|ie>  the  dafeod^  offered  evldeoee  to  prove  izzil 
the  following  facts :  That  the  note  in  question,  was  giyen  is  satis* 
iilctioQ  of  w  i•j^ry  jiofte  to  Ike  plaii^iffy '  by  tbe  cirqublieii  of  false 
nfQr%\ajmim  IP  the  ^ h^jwter  oif  the  plaintiff's  wifOi  &  which  the 
plaintiff  allegedywere  put  in  circalation  by  the  defendant,  and  ihreal* 
tved  to  commence  ^n  c^cUon  ^gainsft  the  defeodaol^  to  lecpvf  r  bis  dam- 
ages.-That  at  the  tiioe  the  pote  was  given^tbe  plaintiff  agieed  that  if 
^be  (H feiMaiit  wqitfd  v^9  it  appear  tp  bis  sa^si^qjiion.  tliM  be  the 
defeodai^t  did  not  originate  ^he^ai^r^porta^l^  the  pl^tiffvoaM 
^ve  up  said  note  to  thq  d^fepidai^*  AM  ihat  the.pi^tif  bad  ae« 
toowhdfed  himself  satisfied,  by  proof  fafaisbAd  biy  the  defendant, 
^  hc!  tbfi  di^fimdaiH  di4  not  orii^MA^I^  wi  report^ 

The  plaintiff  objected  to  the  admission  of  die  evidence  offered. 
The  Judge  overruled  the  objection,  and  the  Jury  returned  a  verdict 
for  the  defendant.  The  plaintiff  filed  exceptions  to  the  opinion  of 
the  Judge.  The  cause  upon  the  exceptions  came  on  to  be  heard 
tbe  present  teraci. 

TFefmore,  for  the  plaintiff.  If  a  note  be  delivered  by  the  mil- 
ker to  the  payee  himself,  the  maker  cannot  be  permitted  to 
prove  by  parol,  that  the  delivery  was  not  absolute,  bqt  conditional, 
Esp.  If .  p.  221 .    Otherwi9e  if  it  be  delivered  to  a  third  person,  and 
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not  to  the  payee  himself^  in  such  case  the  maker  of  the  note  may 
plead  any  parol  matter,  as  that  it  was  delivered  conditionally  or  as 
an  escrow.-— Esp.  N.  p.  222.  But  if  a  note  he  delivered  to  tlie 
payee,  or  the  party  who  b  to  derive  benefit  under  it,  it  is  not  an  es- 
crow.-^hep.  55, 56, 57*  3  Bac.  Ah.  820, 694—5.  Cranch,  Moss 
vi.  BiddelL  After  a  legal  delivery  of  the  note  by  the  defendant,  a 
right  to  tlie  note  became  vested  in  the  plaintiff,  and  nothing  can  be 
shewn  by  parol  evidence  to  defeat  that  rights— ^Phil.  £v.  439- 

Swiftj  for  the  defendant*  An  agreement  made  at  the  time  of  exe- 
cuting a  note,  orjother  written  simple  contract,  that  the  payee  shall 
give  up  the  note  or  other  writing,  upon  the  performance  of  some 
act  by  the  payor,  is  valid  and  founded  on  a  valuable  consideration : 
and  the  payor  may  give  such  contract  and  the  performance  of  such 
contract  in  evidence  under  the  general  issue.^-^  John.  Rep.  232. 
1  Sel.  N.  p.  40.  1  Chit.  pi.  472.  7  John.  Rep.  26, 3S3.  Parol 
evidence  is  admissible  to  prove  such  contract,  as  it  does  not  in  any 
manner  impeach  or  contradict  the  note.-— 10  John.  Rep.  224.  11 
John.  Rep.  50. 

The  present  case  bears  no  analogy  to  a  condittonal  ddivery,  but 
is  strictly  and  legally  a  case  of  accord  and  satisfaction.— 4  £sp. 
Rep.  255. 

But  the  note  in  this  case  is  void  for  want  of  a  consideration* — 10 
John.  Rep.  224.    11  John  Rep.  50.     1  Camp.  40. 

Iff  however,  we  are  incorrect  as  to  the  principles  of  law,  the  Court 
will  not  grant  a  new  trial,  as  it  is  apparent  that  justice  has  been 
done  in  the  case.— 2  Sal.  644.    2  Wil.  306. 

The  bill  of  exceptions  in  this  case,  contained  another  point  which 
arose  from  the  decision  of  the  Judge  in  excluding  a  deposition,  for  a 
defect  in  the  caption.  The  Court  before  which  the  deposition  was 
to  be  used,  was  in  the  caption  described  as  /bllows— *'to  be  used 
in  a  cause  to  be  heard  and  tried  before  the  honorable  Coonty  next 
to  be  holden  at.'' 

Bff  the  Court.  The  evidence  admitted  by  tiie  Judge,  to  prove 
the  contract  made  at  the  time  the  note  was  executed,  that  in  case 
the  defendant  would  make  it  appear  to  the  satisfaction  of  the  plain, 
tiff,  tiiat  he  the  defendant  did  not  originate,  as  was  alleged,  reports 
injurious  to  the  character  of  the  plaintiff's  wife,  he  the  plaintiff  would 
give  up  said  note  to  the  defendant,  was  legally  and  properly  admit- 
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ted.    And^  as  it  was  proved  to  the  Jury  that  the  plaintiff  was  satis*  FrankHn^ 
fied  that  the  defendant  did  not  originate  such  reports,  the  defendant       "9/1. 


was  dearly  entitled  to  a  verdict,  which  ought  not  to  be  disturbed. 

The  evidence  did  not  at  all  contradict  the  note,  but  proved  that    ^^■^^*>* 
the  parties  had  agreed  on  a  mode  by  which  the  defendant  might  sat-     Howe, 
isfy  the  note  by  the  performance  of  a  future  act ;  and  when  that  act 
was  performed  by  the  defendant,  the  note  was  as  clearly  paid  and 
s^sfied  as  though  the  defendant  had  paid  the  amount  in  money. 

The  evidence  did,  indeed,  prove  a  want  of  consideration  for  the 
note,  as  there  was  no  other  consideration,  but  a  discharge  of  the  de- 
fendant from  the  plaintiff  for  damages,  for  the  supposed  injury  which 
the  defendant  had  done  him  by  slandering  the  character  of  the  plain** 
tiff's  wife,  and  as  H  afterwards  appeared  that  the  defendant  had  not 
done  the  injury,  there  was  bo  consideration  for  the  note ;  and  yet, 
in  point  of  law,  the  evidence  could  not  be  admitted  for  the  purpose 
of  proving  a  want  of  consideration.  When  one  man  alleges  that  an- 
other has  done  him  an  injury  by  the  commission  of  a  trespass  upon 
his  person  or  proper^,  or  by  slandering  his  character,  and  the  par- 
ties meet — ^make  an  amicable  settlement — agree  on  the  sum  to  be 
paid  as  a  satislaction  for  the  supposed  injury,  and  a  note  be  given 
to  secure  the  payment  of  that  sum,  in  a  suit  upon  such  note,  the  de- 
fendant could  not  be  permitted  to  defend,  on  the  ground  that  he  did 
not  commit  the  injury  for  the  satisfaction  of  which  he  had  executed 
the  note :  it  could  not  be  permitted  in  a  suit  on  a  promissory  note 
to  tiy  an  action  of  trespass  or  slander  as  the  case  qiight  be.  The 
law  will  not  permit  such  amicable  settlements  to  be  disturbed.  And 
so  it  seems  the  parties  understood  the  law  in  this  case.  They  did 
not  suppose  that  the  defendant  etald  avoid  the  note  by  proving  that 
he  did  not  commit  the  injury  for  a  satisfaction  of  which  the  note  was 
given^  nor  were  they  so  unwise  as  to  agree  that  the  defendant  might 
do  so.  But  they  did  agree  that  if  the  defendant  would  procure  evi- 
slence  which  should  satisfy  the  plaintiff  that  he  the  defendant  did 
not  conunit  the  injury  complained  of,  that  he  would  give  up  the  note, 
or  in  other  words  that  he  would  accept  this  in  satisfiiction  of  the 
note.  This  the  defendant  did,  which  in  law  and  reason  was  a  sat- 
isfaction of  the  note. 

How  the  case  would  have  been  considered,  without  proof  of  the 
acknowledgement  of  the  plaintiff  that  he  was  satisfied  of  the  inno- 


36Cr  CASES  IN  THE  SUPREME  COURT 

FranMin,    ceDce  of  the  defendapti  but  with  proof  sufficient  to  ^tisfy;  any  reft* 

183(1.'  sonable  man  of  his  inpocence,  it  is  unnecessary  b^re  to  decHe. 
^"^^^^^  Ip  relation  to  the  deposition  rejected  by  the  Judge,  the  Court  are 
r<.  clear  that  bis  decision  wa4  correct.  It  is  by  force  of  the  statute  on- 
ly that  depositions  are  admitted  9^  evidence,  and  the  provitions  of 
the  statute  must  be  substantially  complied  with.  The  Court  can- 
not suppjy  any  matedal  defect^  In  this  case  the  defect  ip  the  capt- 
tion  is  material  j  it  does  not  appear  in  what  Cou^  tbe  deposition 
wa«  to  be  used.    Let  jv4gpamt  be  entered  op  the  verdict* 


TuTTLlf   V€.   CaTLIN. 

I       «  * 

If  A.  proipiM  B.  to  pay  him  $150  ft»r  L  C*  wb«i  \n%  thfil  mfif  «f  IC^  Lu  C.  «an 
neUber  aiaiotaiu  ap  aclioji  on  such  coi^tract,.  dop  diflcbtrge  iC 

ChWcndtn,      THIS  was  an  action  of  assumpni^  on  a  receipt  or  eoAlraet  in 
W2l'.'      writing ,  in  the  following  words : — 

Received  of  Thaddeua  TutUe  one  hundred  and  fifty  dollars^  to  be 
p^d  in  obJigs|tipQ3  against  some  good  mai^  or  men^  to  be  on  interest^ 
fof  Levi  Coit  when  he  co^les  of  age,  on  account  of  said  Tuttle. 
(Signed)  MOSES  CATLIN. 

On  trial  upon  the  general  issue,  the  deleadaot  offered  in  evid«Me 
a  discharge  of  the  contract,  executed  by  Levi  Ooii  after  he  cams  of 
age,  which  was  rejected  by  the  Judge,  and  the  Jury  returned  a  ver- 
dict ibr  the  plaintiff.  Exceptions  were  taken  to  tiw  opinuwi  of  the 
Judge  and  allowed  by  him  |  and  at  the  present  ttvtt  the  diuae  came 
on  to  be  heard  upon  the  exceplions. 

Van  NcsSf  for  the  defendant.  It  is  apparent  that  the  promise 
on  which  this  action  is  founded  was  made  for  the  s<^e  benefit  of  Le- 
vi Coil ;  and  tlie  person  for  whose  benefit  a  contract  is  made  may 
hiaintain  an  action  on  the  contract ;  he  must  therefore  be  compe- 
tent to  discharge  the  cause  of  actioi).— 1  Com,  on  Coi|«  564*  1 
Com.  Digest,  206. 

AdamM,  for  the  pbiotiff.  It  aeems  «ftt  to  be  qyeetioii^  ia  this 
Qfltey  that  the  parties  ma4eagQod«nd  valici  cQntfact^  and  tbat 
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di*  plaiiititf  is  chtltted  to  recovet,  unless  Cbll  l^ad  such  ft  vtJSted  right  Chijt^en^ 
id  the  cotttniet,  that  he  was  coinp^teht  to  discharge  tt.  1821* 

Coit  was  no  party  to  the  contract^  nor  did  any  part  of  the  consid*  ^^^^v-^m^ 
eraiion  pass  from  hioii  and  no  contract  on  the  part  ofGatlin  to  pay  t». 
to  him.  tt' would  seem  from  an  examination  of  the  papers  that  the  ^*'*« 
parties  had  in  View  the  future  interest  of  CoU:  bull  whether  he 
should  receive  any  benefit  from  the  contract^  depended  on  the  will 
of  iTuttle.  If  there  was  any  contract  between  TutUe  and  Coit,  aind 
Tuttl^  was  under  obligation  to  pay  him  any  thing,  that  t<MtBtt  ihay 
be  enforced,  tf  Tuttle  was  hot  under  any  obligation  to  Coil,  but  at 
the  time  intended  this  ij^  150  as  a  gratuity,  it  ought  tD  remain  at  his 
control.  He  did  not  then  absolutely  give  it  to  him,  and  the  circum- 
stances of  the  parties  may  now  render  the  execution  of  that  inten- 
tion improper.  The  shuation  of  the  parties  may  be  such,  as,  ei« 
ther  from  the  miscondiici  of  Coit  he  ought  not  to  receive  it,  or  that 
superior  obligation  on  the  part  of  Tuttle  to  his  own  family  may 
have  rendered  it  improper  that  he  should  give  it^  of  this  he  must 
te  the  judge,  and  the  law  will  not  deprive  him  of  this  right. 

Cbtt  ic6uld  not  maintain  an  action  upon  this  contract ;  and,  if  he 
had  no  rights  which  he  could  enforce,  he  had  none  which  he  could 
discharge.  To  maintain  a  suit  upon  a  contract,  it  must  appear 
that  tlie  plaihtiiTwas  a  party  to  the  contract,  or  that  the  considera- 
tion for  the  pfomise  m^ved  from  him.  In  this  case,  the  considera- 
tioti  passed  wholly  from  Tuttle.  tt  d«es  not  appear  that  Coit  had 
any  ihtdkest  in  the  ^150,  or  any  claim  tb  it,  except  From  the  liberal 
intention  of  Tuttle.  tf  a  bond  be  executed  to  A .  conditioned  to  pay 
a  sum  for  the  benefit  of  a  third  person,  no  action  can  be  maintained 
in  the  natne  of  such  third  person  for  the  sum,  and  can  be  maintain- 
ed in  the  name  of  A.  only ;  nor  can  such  third  person  discharge  the 
bohd. — 2  Day,  550. 

It  has  been  said,  that  a  consignee  of  goods  may  maintain  ah  ac- 
tion against  a  carrier  for  not  delivering  them ;  but  in  such  case  the 
carrier  has  made  an  express  contract  to  deliver  the  goods  to  the 
consignee.  In  this  case  Catlin  entered  into  no  contract  to  pay  Coit, 
but  to  pay  Tuttle. — Beside,  the  case  of  the  carrier  is  governed  by 
the  law  merchant,  not  by  the  common  law. 

By  the  Court  The  words  of  the  written  contract  on  which  this 
action  is  founded  are,  <<  Received  of  Tbaddeus  Tuttle  $150  to  be 
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paid  in  obligations  against  some  good  man  or  men,  to  be  on  interest| 

1821*.      ^  ^^^  ^^^9  when  he  comes  of  age,  on  account  of  Thaddeus  Tut. 

^N'^^i^  tie/'    Tottle  and  Catlin  were  the  only  parties  to  this  contract :  it 

TotUe      (loes  not  appear  that  Coit  had  any  knowledge  of  it    The  sam  of 

CrtliB.      ^150  which  Catlin  received  of  Tuttle  must  be  taken  to  have  beed 

Tuttle's  rnoneyi  in  consideration  of  which  Catlin  promised  to  pay 

the  amount  in  obligations  to  Tuttle— -not  to  Colt,  tn  every  contract 

a  promise  to  pay  or  deliver  property  without  naming  the  person  to 

whom  the  payment  is  to  be  made,  is  a  promise  to  pay  to  the  person 

#ith  whom  the  contract  is  made — ^his  name  is  understood  &  suppli* 

ed  in  construing  the  contract.  Catlin  was  by  the  terms  of  the  contract 

holden  to  pay  te  Tuttle  within  a  reasonable  time :  he  had  not  the 

whole  time  until  Coit  should  come  of  age,  within  which  to  make 

the  payment.    The  obligations  were  to  be  on  interest,  e^dently 

with  a  view  that  the  sum  might  accumulate  in  Tuttle's  hands  until 

Coit  should  come  of  age,  for  whose  benefit  Tuttle  then  intended 

it. 

It  is  admitted  that  this  contract  has  not  been  fulfilled  by  Catlin, 
that  he  has  not  paid  or  delivered  the  obligations  to  Tutde,  bat  the 
defendant  relies  on  a  discharge  of  the  contract  from  Coit.  To  de- 
cide that  this  discharge  cannot  avail  him,  it  is  unnecessaiy  to  go  into 
a  critical  examination  of  the  law,  relative  to  the  maintenance  of  an 
action  by  a  third  person  for  whose  benefit  a  promise  is  made«  For 
even  in  the  case  of  a  contract  made  for  the  lienefit  of  a  third  per- 
son, a  relation,  such  third  |)erson  cannot  maintain  an  action  on  such 
contract,  unless  it  appear  that  the  person  making  the  contract  In- 
tended that  he  should  receive  and  have  the  absolute  control  of  the 
property  when  paid ;  and  this  cannot  appear  unless  the  promise  be 
to  pay  to  such  third  person.  And  certainly  it  does  not  appear  in 
this  case  that  Tuttle  ever  intended  that  Coit  should  have  the  pos- 
session or  control  of  this  property  when  he  should  come  of  age,  aL 
Uiough  he  might  have  intended  that  he  should  have  the  benefit  of  it. 
The  discharge  cannot  be  admitted  in  evidence. 

Verdict  for  the  platntiir. 
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Bush  w.  WuTiocr.  ^•*^!»*^» 

1821 

If  the  plain  tiff  aod  dereudant  io  an  action  of  Ejectmeat  both  claim  the  laine  Lot 
imder  the'vamc  dlvhlou,  they  are  both  estopped  from  denying  the  legality  of 
toch  division. 

The  Selectmen  of  the  Beveral  towns  in  tbifi  State,  io  wkioh  liiere  if  «  Glebe  Bii^bt, 
are  empowered  by  statute  to  lease ^the  lands  beloi^iiif  to  svch  Eiftit,  reaer?* 
iug  aii  aoooal  rent ;  bat  have  no  authority  to  make  any  other  conveyance  of 
such  lands.  If,  tiifrefore,  the  Selfctmeo  of  a  town  make  a  conveyance  of 
soch  Glebe  land  in  fee,  such  conveyance  is  void— neither  cooveyio^  aoy  titlo 
to  the  gr»ntee«  nor  afEecdog  the  rights  of  tbt  town. 

THIS  was  an  action  of  Ejectment  for  Lot  No.  123  in  the  town 
of  St.  Albans,  On  trial  upon  the  general  isafue,  the  plaintiff  exhi- 
bited evidence  of  a  title  in  himself  to  several  proprietors'  rights  in 
the  town  of  St.  Albans,  but  produced  no  evidence  of  a  proprietary 
division  of  said  town,  nor  did  he  attempt  to  prove  that  the  Lot  in 
question  had  been  in  imy  manner  set  to  either  of  his  rights,  but  re- 
lied on  his  right,  as  a  tenant  in  common,  to  recover  against  the  de 
fendant,  he  being  a  stranger  to  the  proprietorship. 

On  the  part  of  the  defendant,  it  appeared  in  evidence,  that  in  the 
year  1789,  Levi  Allen  surveyed  the  Lot  m  question,  with  a  num- 
ber of  other  Lots  in  the  town  of  St.  Albao^ — That  in  September, 
1790,  the  Lot  in  ({nestion  was  designated  by  pitch  as  a  Glebe  Lot. 
^— That  ih  IMO,  the  Sdectmeo  ^  the  town  of  St.  AJbans  gave  a 
lease  of  the  same  Lot,  a»laid  to  the  Glebe  Right,  tooneBd>ee, 
who  went  ioto  possession  under  his  lease  from  the  town,  and  con- 
tinued in  possession  until  the  year  1 806,  when  he  sold  his  posses- 
sion to  the  defendant,  who  also  took  a  lease  of  the  Lot  from  the 
town,  and  fa^s  isver  sinc^  continued  in  possession. 

The  plaintiff  then  offered  evidence  to  prove  that  in  the  year  ISll, 
the  Selectmen  of  the  town  of  St.  Albans  conveyed  the  Lot  in  ques- 
tion to  the  plaintiff  in  fee,  and  took  another  Lot  in  exchange  as  and 
for  a  Glebe  Lot, 

To  whidi  evidence  the  defendant  objected. 

By  the  Court,    The  plaintiff  admits  that  the  defendaxvt  had  been 
in  possession  of  the  Lot  more  than  fifteen  years  before  ihe  com- 
mencement of  the  present  action,  but  insists  that  the  defendant  is 
estopped  from  setting  up  bis  possession  as  adverse  to  the  plaintiff^ 

47 
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^nUtn,   the  grantee  of  the  town,  the  defendant  having  possessed  the  Lot  aiu 
1821.  *  ^^^  ^^^  town. — And  that  the  plaintiff,  being  a  tenant  in  common  in 

K-^-v^^  the  town,  is  entitled  to  recover  against  the  defendant,  who  appears 
Bosh       to  be  a  stranger  to  the  title,  unless  he  be  permitted  to  set  up  his  pos- 

WbitDej.    session  as  adverse  to  the  plaintiff.     There  can  be  no  foundation  for 
this  claim  of  the  plahitiff. 

It  appears  that  the  town  of  St,  Albans  was  many  years  since  di- 
vided into  severalty,  or  at  least  a  part  of  the  township — the  Lot  in 
question  being  laid  to  the  Glebe  Right.  This  the  defendant  has 
admitted,  by  accepting  a  lease  of  the  Lot  from  the  town,  as  a  Lot 
laid  to  the  Glebe  Right.  The  plaintiff  has  also  admitted  the  divis* 
ion  by  accepting  from  the  town  a  deed  of  the  same  Lot.  Now  if 
the  plaintiff  and  defendant  both  claim  the  same  Lot  under  the  same 
division,  they  are  both  estopped  from  denying  the  legality  of  the 
division,  as  they  are  estopped  from  contesting  the  title  which  they 
both  derive  from  the  same  common  source  of  title.  But  in  the  pres^ 
ent  case  the  plaintiff  and  defendant  do  both  derive  their  title  from 
the  same  common  source,  the  town  of  St.  Albans;  the  defendant 
by  his  lease,  and  the  plaintiff  by  his  deed  }  and  it  appears  that  the 
defendant  has  the  elder  and  better  title.  And  if  it  be  admitted  in 
such  case  that  either  party  may  set  up  an  elder  and  better  title  than 
that  which  is  derived  from  the  common  source,  how  does  the  plain- 
tiff attempt  it  in  thb  case  ? — Simply  by  denying  the  legality  of  the 
division,  in  order  to  let  in  his  title  as  a  tenant  in  common.  But  we 
have  already  seen  that  he  is  estopped  from  denying  the  legality  of 
the  division.  Beside,  if  this  were  a  Glebe  Lot,  the  Selectmen  of  St. 
Albans  had  no  authority  to  convey  it  in  fee.  The  Selectmen  of 
t|ie  several  towns  in  which  there  are  Glebe  lands  are  etnpowered 
by  statute  to  lease  them,  reserving  an  annual  rent ;  this  is  the  extent 
of  their  authority,  and  if  they  exceed  this  authority,  by  attempting 
to  convey  them  in  any  other  manner,  their  conveyance  is  utterly 
void — neither  convening  any  title  to  their  grantee,  nor  affecting  the 
rights  of  the  town.  If  this  were  not  a  Glebe  Lot,  it  does  not  appear 
that  the  town  of  St.  Albans  had  any  title  or  claim  to  it  whatever : 
and  it  is  clear  that  the  defendant  cannot  be  disturbed  in  the  enjoy- 
ment bf  the  Lot,  either  by  the  town,  or  by  their  subsequent  grantee. 
The  evidence  offered  must  therefore  be  rejected. 

The  plaintiff  moved  for  liberty  to  enter  a  nonssuit  which  was 
grantrd. 
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J,&  J,  Paoctor  vs.  Christophbk  Webber. 


iko  action  of  assumpsit  will   lie  against     corporatioo  on  a  promissory  note  or  ^sJTS"'^^ 
other  simple  cootract,  made  by  tbeir  ageot«  duly  authorised  to  make  sucb      Proctor 
eootract. 


vs. 
Webber. 


THIS  was  an  action  of  astumpnt  on  the  following  promissory 
note*: — 

^  I  Christopher  Webber,  as  Agent  of  the  Green-Mountain  Turn"* 

pike  Corporation  promise  to*  pay  J.  &  J.  Proctor  the  sum  of — 

dollars. 

(Signed)  CHRiSTOPHER  WEBBER, 

Jgent  of  the  Gfreeti-Motmtotn  Turn^ 

pike  CarporationJ^ 

On  trial  of  this  case  upon  the  general  issue,  the  counsel  for  the 
defendant  objected  to  the  giving  of  the  note  in  evidience  to  the  Ju« 
ryi  for  a  variance  between  the  note  declared  on  and  the  note  ofier- 
ed  in  evidence,  which  objection  was  overruled  by  the  Judge. 

The  counsel  for  the  defendant  then  produced  evidence  to  prove 
that  the  note  in  question  was  given  in  satisfaction  of  a  demand  in 
favour  of  the  plaintiffs  against  the  Green-Mountam  Turnpike  Cor- 
poration f  and  that  Webber  was  the  agent  of  said  Corporation,  au- 
thorised and  empowered  to  settle  the  aforesaid  demand  of  the  plain- 
tifis,  and  other  demands  agamst  said  Corporation,  and  requested 
the  Judge  to  charge  the  Jury  that  said  Corporation  were  liable  to 
pay  said  note,  and  that  the  defendant  was  not  liable  in  law  to  pay 
it.  The  Judge  refused  so  to  charge  the  Jury,  but  charged  them, 
that  an  action  of  assumpsit  cannot  be  maintained  against  a  Corpo- 
ration, and  they  found  a  verdict  for  the  plaintiffs. 

The  counsel  for  the  defendant,  filed  a  motion  for  a  new  trial,  up- 
on which  the  cause  came  on  to  be  heard  the  present  term. 

Hutchinson  for*  the  defendant.  This  is  an  action  on  a  note 
charging  the  defendant  in  his  individual  capacity*  The  defence  set 
up  is,  that  the  defendant  gave  the  note|  as  agent  of  the  Green-Moun- 
tain Turnpike  Corporation — that  he  gave  it  for  their  debt,  and  de- 
clared his  agency  on  the  face  of  the  note. 

The  defence  arose  in  two  ways — first,  on  objection  to  the  read- 
ing  of  the  note  as  evidence  to  the  Jury,  and  we  contended  that  it 
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,  Windsor^    ought  to  have  been  excluded,  on  either  of  two  grounds — first,  it  is 
^lih  *     described  as  the  note  of  the  defendant,  and  it  appears  on  the  face  of 

v^v^  It  to  be  the  note  of  the  Corporation.  If  the  plaintifis  would  con- 
Proctor  tend,  that  the  defendant  is  holden,  by  reason  of  his  attempting  to 
Webber,  bind  the  Corporation  when  he  had  no  power  to  do  it,  they  should 
have  framed  a  declaration  according  to  the  fact,  and  given  nodce 
to  the  defendant,  and  taken  upon  themselves  the  burthen  of  proving 
that  the  defendant  defrauded  the  plaintiffs,  by  palming  upon  them 
thenoteof  the  Corporation  wrongfully.  Secondly — if  this  mode 
of  declaring  on  the  note  can  be  supported,  still,  as  the  note,  when 
pro'duced,|irtiitay€icie  is  not  the  note  of  the  defendant,  but  of  the 
Corporation,  that|>r^fMiyacie  appearance  should  have  been  done 
away  by  proof  on  the  part  of  the  plaintiffs,  before  the  reading  of 
the  note.  ^ 

The  second  shape  in  which  the  defence  was  presented,  and  to 
which  the  defendant  was  driven  by  a  failure  on  the  first  ground^ 
was,  by  adducing  proof  that  the  defendant  was  the  agent  of  the 
Corp6ration — ^that  the  plaintiffs  knew  it. — That  the  plaintifis  had 
sustained  damage  by  the  fall  of  a  bridge  which  the  Turnpike  Cor* 
poration  were  bound  to  repair ;  that  the  defendant  settled  these 
damages  by  giving  the  note  in  question. — That  all  such  prudential 
concerns  of  the  Corporation  were  usually  attended  to  by  their 
agents. — That  the  directors  intrusted  this  particular  business  with 
the  defendant  Webber,  as  agent  of  the  Corporation. — ^That  the 
by-laws  of  the  Corporation  confer  very  unlimited  powers  upon  their 
agents.— -That  this  was  all  a  fair  transaction,  understood  alike  by 
all  parties. — And  there  was  no  pretence  that  the  Turnpike  Corpo- 
ration ever  objected  to  their  liability  to  pay  this  note.  The  decis- 
ion of  the  Judge,  that  on  this  evidence,  the  plaintifis  were  entitled 
to  recover,  cannot  be  supported  by  law,  and  if  not  by  law,  surely 
in  no  way ;  for  this  is  clearly  an  attempt  by  the  plaintifis  to  charge 
the  defendant  in  a  way  that  neither  he  nor  the  plaintifis  thought  o 
when  the  note  was  given.  As  the  plaintifTs,  therefore,  are  seeking 
strict  law,  we  will  produce  authorities  to  shew  that  they  are  not  by 
law  entitled  to  recover. 

The  case  Mann  v.  Chandler,  9  Mass.  Rep.  335  was  an  action 
on  note  pven  by  the  defendant,  as  Treasurer  of  the  Dorchester 
Turnpike  Company— -his  capacity  being,  as  m  the  present  case, 
stated  at  the  be^niog  and  end  of  the  note.    But  in  that  case  the 
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note  was  so  described  in  the  declaration.    In  that  case,  as  in  the   Windur^ 
present,  it  was  contended  that  the  defendant  was  not  legally  au«    "^yijJi^ 
thorised  to  bind  the  Corporation,  but  the  Court  decided  otherwise,  v^^rv/^"^/ 
not  because  the  charter  or  by-laws  of  said  Company  expressly  con-    ^'odor 
ferred  any  such  powers,  but  the  Court  said  ^^  it  cannot  be  doubted    Webber 
that  the  Corporation  is  itself  liable — the  consideration  moved  whol« 
ly  from  them.    It  is  very  apparent  that  the  plaintiff  did  not,  at  the 
time  of  receiving  the  n^tes,  took  to  the  defendant's  personal  securi* 
ty.     The  whole  transaction  was  on  behalf  of  the  Corporation. 
Their  property  is  liable,  and  the  *  defendant's  is  not."     The  same 
reasoning  applies  throughout  to  the  present  case.     We  also  cite 
Hodgson  V.  Dexter,  1  Cranch  345. — Dexter  had  given  the  bond 
under  his  private  seal,  but  had  described  himself  as  secretary  at 
war,  and  gave  the  bond  for  the  rent  of  buildings  for  the  use  of 
government ;  and,  as  it  was  wholly  a  government  concern,  the  sig- 
natore  and  private  seal  of  Dexter  were  adjudged  not  to  bind  him 
personally.    We  cite  also  the  case  Mackbeath  v.  Haldimand,  1  T. 
Rep.  172. — The  reasoning  of  the  Court  and  their  decision  in  this 
case  shew  that  the  plaintifls  cannot  maintain  the  present  action 
against  Webber  on  this  note. 

Marsh  for  the  plaintiffs.  The  defendant  by  the  terms  of  the 
note  in  question,  promised  as  agent,  and  signed  the  note  as  agent  of 
the  Green-Mountain  Turnpike  Corporation,  and  the  question  is, 
whether  by  this  note  he  bound  the  Corporation,  or  himself  in  his 
private  capacity  i  if  the  former,  the  action  is  misconceived,  and  the 
defendent  is  entitled  to  judgment ;  if  the  latter,  judgment  must  be 
entered  on  die  verdict. 

It  would  seem  that  the  defendant,  by  the  very  terms  of  the  con- 
tract, meant  to  bind,  and  did  bind  himself  in  his  individual  capacity* 
The  expression  is,  ^^  I,  as  agent  of  the  Grreen*M ountain  Turnpike 
Corporation,  promise  &c."  The  promise  is  made  by  the  party 
signing  the  note,  and  does  not  purport  to  bind  any  o»e  else.  The 
object  in  using  this  mode  of  expression  was  to  make  it  appear  that 
it  was  a  contract  concerning  the  affairs  of  the  Turnpike  Corpora- 
tion,  and  against  which  the  Corporation  were  bound  to  indemnify 
the  defendant,  but  still  he  contracted  for  and  bound  himself. 

An  attorney  or  agent  contracting  for  his  principal,  most  contract 
in  the  principal's  name,  and  must  place  the  principal's  name  to  the 
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August, 
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Proetor 

vs. 
Wcbbtr. 


contract^  andlibseal,  if  a  seal  be  required;  he  cannot  otherwise 
bind  the  principal.    Strange,  705. 

If  it  appear  from  the  terms  of  the  contract  to  have  been  the  inten* 
tion  of  the  defendant  to  bind- himself,  or  if  from  a  proper  construe, 
tion  of  the  terms  of  the  note  it  is  his  contract,  and  binds  no  one  else^ 
he  is  liable  on  the  contract  in  his  individual  capacity. 

It  is  clear  that  a  person  may  contract  for  another — ^that  is,  bind 
himself  that  another  shall  perform  a  certain  act,  as  weU  by  simple 
contract  as  by  specialty,  A.  may  agree  that  if  6.  will  credit  C.  he 
(A.)  will  be  accountable  that  (!^.  sliall  pay.  Here  the  trusting  of  C« 
IS  a  good  consideration,  and  where  the  statute  of  frauds  is  not  in 
force,  the  contract  would  be  binding,  though  made  by  parol,  and  if 
in  writing,  would  be  valid  notwithstanding  the  statute.  So  here, 
the  acknowledgement  of  value  received,  and  especially  the  dts- 
charge  executed  by  the  plaiailfis  to  the  Corpomtion  is  a  sufficient 
consideration  for  a  promise  by  a  third  person. 

In  this  case,  however,  the  defendant  did  not  contract  that  a  third 
person  should  pay,  but  that  he,  as  agent,  would  pay :  let  him  pay 
as  agent,  and  the  plaintiffs  will  be  satisfied. 

It  cannot  be  seriously  contended  that  this  note  as  such  binds  the 
Corporation  5  it  does  not  purport  to  be  a  contract  by  them,  but  an- 
other promises  for  them,  or,  which  is  the  same  thing,  as  their  a- 
gent — not  that  the  Corporation  shall  pay,  but  that  he  will  pay. 

It  may  be  doubted  whether  a  Corporation  of  this  kind,  as  it  can 
act  only  by  its  seal,  can  make  a  promissory  note  by  which  it  would 
be  bound  as  such,  notwithstanding  the  case,  Mann  v.  Chandler,  9 
Mass,  Rep.  S35,  which  will  be  more  particularly  noticed  hereafter. 

The  agents  of  a  Corporation,  can  bind  them  for  work  and  labor, 
at  least  on  a  quantum  meruit^  and  for  materials  found  on  a  quantum 
vakbanty  and,  perhaps,  an  agreement  for  a  particular  price  by  die 
agent  may  be  evidence  that  such  price  is  reasonable.  But  no  case 
is  found,  except  the  case  above  alluded  to,  where  it  is  held  that  a 
Corporation  of  this  kind  is  bound  by  a  promissory  note  or  other 
written  contract  made  by  its  agents,  and  not  under  the  seal  of  the 
Corporation. 

Where  the  seal  of  the  Corporation  is  affixed  by  one  having  a 
right  to  affix  it,  it  becomes  the  deed  of  the  Corporation,  and  cove* 
nant  will  lie  against  the  Corporation  for  a  breach.  So,  perhaps  a 
Corporation  may  be  bound  by  a  vote  entered  of  record. 
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It  is  not  easy  to  perceive  why  the  agents  of  such  Corporation    HiVkIjw, 
tihoold  have  power  to  bind  their  principal  by  a  promissory  note —      1822.' 
power  to  bind  them  for  such  things  as  are  necessary,  and  to  the  ^«^v^^»/ 
amount  of  what  such  necessaries  are  worth,  is  all  that  is  needful  or       ^^^^ 
safe  in  the  hands  of  such  agents.     They  certainly  cannot  issue  notes    Webber. 
on  any  and  every  speculating  project,  which  would  bind  the  Corpo- 
ration. If  they  can  issue  notes,  why  not  ever  so  many,  and  become 
at  once  a  banking  institution  ? 

To  these  remarks  banking  Corporations  are  an  exception,  be- 
cause they  are  incorporated  for  the  express  purpose  of  issuing  notes, 
and  are  expressly  empowered  to  bsue  them.  ^ 

The  authorities  all  shew  that  in  case  of  instruments  imder  seal, 
the  agent  or  attorney  nmst  act  in  the  name  of  his  principal,  and  af- 
fix the  seal  of  his  principal,  and  if  he  otherwise  execute  a  sealed  in- 
strument, he  binds  himself,  not  his  principal.  To  this  effect  is  the 
case  of  Wilksand  another  v.  Back,  2  East,  142.  Wilks,  by  virtue 
of  a  power  of  attorney  from  his  former  partner,  James  Brown,  ex- 
ecuted a  bond  of  submission  of  a  matter  of  controversy  with  Back, 
and  signed  the  bond  in  the  following  manner : 

«  MATTHIAS  WILKS,        (L.  S.) 
for  JAMES  BROWN. 
MATTHIAS  WILKS.        (L.  S.)" 

And  the  bond  was  sealed  and  delivered  by  Wilks  for  himself  and 
his  late  partner,  Brown,  but  Brown  was  not  present.  This  iras 
adjudged  to  be  the  same  thing  as  if  he  had  said  ^  James  Brown,  by 
M.  Wilks  f  but  it  was  agreed  by  all  that  the  attorney  must  act  in 
t))e  name  of  the  principal.  And,  no  doubt  the  tenor  of  the  bond 
was,  *  We,  M.  Wilks  and  James  Brown,  acknowledge  ourselves 
bound,  &c.'  and  in  this -case  many  older  cases  are  cited  to  the  some 
effect,  from  Ld.  Ray,  Strange,  &c. — So  is  the  case  of  Appteton  v. 
Sinks,  5  East  148,  where  one  acting  for  another,  and  using  his 
own  name  and  seal,  was  judged  to  have  rendered  himself  liable. — 
So  in  the  case  Tipphs  r.  Wather  et  al.  4  Mass.  Rep.  595. — ^The 
defendants  were  a  committee  of  the  Directors  ef  the  Middlesex 
Turnpike  Corporation,  and  as  such  entered  into  a  contract  with  * 
the  plaintiff,  but  they  used  their  own  names  and  seals,  and  were  ad- 
judged personalty  liable. 

So  is  the  law  also  in  the  case  of  executors  and  administrators. 
Whei«  an  executor  conveys  real  estate  of  the  testator,  and  cove- 


376  CASES  IN  THE  SUPREME  COURT 

f 

Wvndior^   Hants  ill  bia  cqiacity  of  executor,  and  signs  as  exeontori  ysiag  tke 
^?822.*     expression,  <  wioiess  my  kand  and  seal/  he  is  holden  in  Ins  {mvate 
v^^V^w/  capacity — Barry  r.  Rush,  1  D.  &  C.  691-  where  an  administrator 
Proctor     iia^  submitted  a  matter  of  controversy  to  arbitration,  and  covenant- 
Webber,    ed  to  abide  the  award,  he  was  held  liable  in  his  individual  capacity, 
and  could  not  plead  pJene  adminittramU    So  the  case  Somner  ad- 
ministrator V.  Williams,  3  Mass.  Rep.  196, 207.  where  the  defend- 
*        ants  were  administrators  of  Dudley,  and  had  conveyed  lands  belong- 
ing to  the  estate  of  the  intestate,  and  covenanted  in  their  capacity 
of  administrators,  were  held  liable  in  their  private  capacity  by 
Sewal,  J.,  and  Parker,  J« — Sedgwick,  Justice,  contra. 

There  is  another  class  of  cases,  where  agentis  acting  for  the  gov- 
ernment are  not  held  liable,  whether  they  bind  their  principal  or 
not ;  but  in  all  these  cases,  such  agents  are  excused  on  die  groond 
of  publick  policy.  In  the  case  of  Tippits  v.  Walker  and  others 
Parsons,  Justice  makes  the  same  remark.  Mackbcath  v.  Haldimaod, 
1  D.  &  £.  172.    Hodgdon  «.  Dexter,  1  Cranch  345, 362. 

It  is  difficult  to  conceive  what  can  distinguish  a  simple  contract, 
such  as  a  promissory  note,  tit  thM  respecty  from  a  sealedinstrument. 
It  is  certainly  no  more  binding  on  the  Corporation  or  principal 
when  the  agent  acts  without  authority ;  and  if  not  binding  on  the 
principal,  and  a  valuable  consideration  has  passed,  no  matter  from 
whom  or  to  whom,  the  agent,  if  he  do  not  bind  the  prindpal,  binds 
himself.  And  it  is  not  found  that  any  such  distinction  has  been  ta- 
ken except  in  the  case  referred  to  of  Mann  v.  Walker,  where  the 
defendant  gave  a  note  as  treasurer  of  the  Dorchester  Turnpike  Cor- 
poration, at  the  request  of  the  directors  of  said  Corporation,  who 
had  directed  him  to  settle  by  note  or  otherwise  with  all  persons,  to 
whom  the  president  might  give  an  order  for  the  amount  due  them. 
The  Court  decided  that  the  defendant  was  not  liable,  but  that  the 
note  was  good  against  the  Corporation. 

It  will  be  noticed  that  no  authority  was  cited  m  support  of  this 
decision ;  nofr  does  it  appear  that  the  case  gained  the  particular  at* 
tention  either  of  the  counsel  or  the  Court.  It  is  therefore  believed 
that  this  decision  is  not  much  to  be  relied  on  as  an  authority,  espe- 
cially as  it  is  not  known  to  be  supported  by  any  prior  or  subaeqiient 
case. — ^Judge  Parsons  was  not  then  a  member  of  the  Court. 

But  it  is  insisted  by  the  defendant's  counsel,  that  the  Corporation 
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liad  conferred  power  on  the  i^nt  to  execute  the  note  in  the  present  Wiftdsof^ 
case,  and  to  render  ft  binding  on  the  Corporation,  and  relies  on  the  ^{922'' 
5th  section  of  the  act  of  incorporation^  \^\,'^^ 

This  section  merely  authorises  the  Corporation  to  appoint  such  Prrcior 
number  of  directors  or  agents  to  manage  the  affairs  of  said  Corpo-  Webber, 
ration  as  they  may  judge  proper.  But  the  act  no  where  authorizes 
the  Company  to  empower  their  directors  or  agents  to  execute  prom- 
issory notes  which  shall  be  binding  on  the  Corporation.  The  Cor- 
poration then  could  not  have  conferred  any  such  power  on  the  di- 
rectors or  agents.  The  terms  directors  and  agents  seem  to  be  used 
in  the  act  as  synonymous }  but  in  this  case  the  Corporation  ap- 
pointed directors,  and  an  agent  also.  If  I  am  correct  in  the  con* 
struction  given  to  this  section  of  the  act,  the  Corporation  could  not 
appoint  both  directors  and  agent ;  and  if  they  appointed  se^veral  di- 
rectors, a  majority  of  them  only  could  act.  Had  they  appointed 
only  one,  he  might  have  done  the  whole  business;  but  having  ap- 
pointed several,  one  could  not  act  alone. 

But  it  is  said  that  the  directors  requested  the  defendant,  as  the 
agent  of  the  Corporation,  to  settle  the  demand  of  the  plaintifis 
against  the  Corporation ;  but  the  directors  had  no  autliority  to  del- 
egate their  power  to  any  other  person  or  persons ;  but  in»doing  this 
business  it  would  seem  that  the  defendant  was  the  agent  of  the  di- 
rectors and  not  of  the  Corporation. 

In  the  case  Tippits  v.  Walker  and  others,  before  cited,  the  de- 
fendants  were  a  committee  of  the  directors,  and  it  was  decided  by 
the  Court  that  the  directors  could  not  delegate  any  authority  to  a 
committee,  and,  therefore,  the  committee  bound  themselves  in  their 
private  capacity.  ' 

As  the  Corporation  had  ih  this  case  both  directors  and  an  agent, 
it  may  be  asked  in  which  was  the  power  of  managing  the  affairs  of 
the  Corporation  lodged  ? — Was  it  in  the  directors  or  agent  ?  or  had 
each  paramount  authority  ?  Was  the  consent  of  the  directors  nece»- 
^ary  to  the  validity  of  the  acts  of  the  agent  ?  or  could  he  act  with- 
out or  against  their  directions  ?  Oihthe  whole,  in  any  view  which 
can  be  taken  .of  this  case,  the  Corporation  cannot  be  liable  to  pay 
the  note  in  question,  and  therefore  the  defendant  is  liable  to  pay  it. 

By  the  Courts  This  case  comes. before  the  Court  on  a  motion 
for  a  new  trial,  made  by  the  defendant,  on^  two  grounds : 

48 
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1st  That  on  the  trial  the  Judge  admitted  the  note  on  which  the 
pl&intifis  had  declared,  to  be  given  in  evidence  to  the  Jury,  to  which 
the  defendant  had  objected,  on  account  of  a  variance  between  the 
note  described  in  the  declaration,  and  the  note  produced  on  triaL 

2dly.  On  an  exception  to  the  charge  of  the  Judge,  who  charged 
the  Jury,  that  in  point  of  law  the  Corporation  were  not  made  liaUe 
by  the  execotton  of  the  note,  as  it  was  not  under  their  seal  That 
a  Corporation  can  be  bound  only  by  their  seal,  or  by  a  voteduLj 
recorded ;  and,  of  course,  cannot  be  liable  in  an  action  of  omuii^ 
StV  on  a  special  contract.  And  that  whenever  a  person  undertakes 
to  bind  a  CorporiHion  a^  their  agent,  either  by  specialty  or  simple 
oontract,  and  fails  of  rendering  the  Coi^oration  liable,  for  want  of 
authority  in  himself,  as  their  agent,  he  renders  himself  liable  in  his 
private  capacity. 

The  question  arising  from  the  exception  to  the  evidence,  the 
reading  of  the  note  to  the  Jury,  is  involved  in  the  question  arising 
under  the  exception  to  the  charge  of  the  Judge,  For  if  the  defend- 
ant did  not,  as  agent  of  the  Corporation,  render  them  Hable  to  pay 
the  note,  he  rendtered  himself  liable,  and  the  plainCifis  properly  de- 
clared on  the  note  according  to  its  legal  effect.  If  by  the  execution 
of  the  note  the  defendant  did  render  the  Corporation  liable  to  pay 
it,  he  is  not  himself  personally  liable,  and  the  plaintiffs  are  not  enti- 
tled to  recover.  For,  as  remarked  by  the  plaintifis'  counsel,  no 
distinction  can  be  taken  in  this  respect,  between  the  execution  of  a 
specialty  and  a  shnple  contract.  In  both  cases  alike,  if  the  person 
executing  the  instrument,  as  agent,  do  not  bind  his  principal,  be 
binds  himself  personally ;  and  the  statement  in  the  contract  that  he 
is  agent,  shall  be  taken  as  detcriptio  peraonaey  or  as  supplosage* 
And  as  the  evidence  given  to  the  Jury  on  the  part  of  the  detedant, 
to  prove  his  agency  and  authority  to  bind  the  Corporation,  was  by 
the  charge  of  the  Judge  withdrawn  from  the  consideration  of  the 
Jury,  and  rendered  of  no  importance  in  making  up  their  verdict,  it 
is  unnecessary  to  inquire  into  the  sufficiency  of  diat  evidence;  an^ 
the  only  question  preiiented  for  the  consideration  of  the  Court  no. 
der  the  motion  for  a  new  trial  is,  can  a  Corporation  by  their  author- 
ised agent,  make  a  promiteory  note  or  other  contract,  notunder  their 
seal,  on  which  a  special  action  of  assumpsit  will  lie  against  such 
Corporation  ? 


OF  THE  STATE  OF  VERMONT.         379 

The  Court  are  unamoiously  of  the  opiaion,  that  if  the  defendant  Wind»r, 

was^  in  point  of  fact,  directed  by  the  Corporation,  as  their  agent,  ^302/ 

and  in  their  behalf,  to  make  and  execute  promissory  notes,  for  the  s^s^^-^/ 

payment  of  demands  against  the  Corporation,  he  was  duly  author-  K**'octori 

ised,  in  point  of  law,  to  do  so;  and  the  Corporation  are  liable  to  Webber. 
pay  the  note  in  question.    Consequently,  this  action  cannot  be 
maintained  against  the  defendant. 

New  trial  granted. 

NoTB.— Thif  catft  haviivc  been  decided  before  |rovuion  was  made  f^p  th$  rt- 
porting  of  the  decisioos  of  the  Supreme  Court,  tbe  opiQioQ  of  the  Court  ai  Itr^th 
could  not  be  obtained.  This  is  a  subject  of  regret,  as  tbe  question  ioyolved  in 
the  eaie  h  of  great  importance.  It  is  me  of  thoie  cases  involWag  the  questioD, 
•hall  tbe  fioglish  eommon  law  prevail,  or  the  American  law  ?  and  what  is  the 
American  law  as  applicable  to  tbe  case  P  I  have  therefor^  thought  that  it  jrould 
not  be  wholly  useless  or  unacceptable  to  the  profession,  to  subjoin  a  oote,  setting 
forth  the  rule  of  the  ancient  common  law  as  applicable  to  this  case,  and  contain- 
ing a  number  of  moderu  cases  decided  in  the  Courts  of  Great  Britain,  shewing  a 
yrogresslye  alteration  of  tbe  rule;  t^ether  with  a  collection  of  American  cases, 
shewing  that  the  ancieni  rule  of  tbe  common  law  hat  been  wholly  set  aside,  and 
a  new  role  settled,  better  aflapted  to  the  present  state  and  condition  of  our  coun* 
try.  Agreeably  to  this  rule  tbe  above  case  was  decided  by  the  Court.  See  tha 
note  at  the  end  of  the  reports  In  this  volume. 


S.  W.  &  S.  S.  Kbtbs  VI.  Ltman  Wud. 

The  statute  of  1801  takes  from  the  juris  diction  <^  the  County  Coprt  every  action 
or  suit  made  cognixable  before  a  Justice  of  the  Peace.  Held,  that  if  an  ac- 
tion be  brooght  before  the  County  Oeort  en  several  notes,  each  of  which 
pot^i  leparately,  if  withiq  tha  JMriadiet^n  «if  •  Juiiice  of  the  Peace,  yet  if 
tbe  aggregate  amount  of  all  the  notes  exceed  his  jnrisdiclion,  such  aclwn  it 
not  made  cognisable  before  a  Justice  of  the  Peace,  and  thereft)re  the  County 
Court  have  jurisdiction  of  it. 

THIS  was  9U  action  of  a«ni»ip«>,  brought  originally  before  the   g^ankUn, 
County  Court,  on  three  several  notes  of  band-^one  for  ^249,  one  ^^Ja*'* 
tor  $175}  and  one  for  $S0.    After  a  general  verdict  for  the  phun- 
tiflTi  in  this  Court*  upon  the  issue  of  nott  oaniii^M^,  the  defendant 
moved  in  arrest  of  judgment^  01  the  ground  that  the  Court  has  no 
jurisdiction  of  the  sabjecl  natter  of  the  thhrd  count  of  the  declaca-L 
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FfonJUdw.  tion  which  is  apoD  the  note  for  thirty  dollars — the  same  being  witb 
182 .'. '    ^°  ^^  jurisdiction  of  a  Justice  of  the  Peace. 


^  Fi«^  for  the  plaintiffs.  ' 

Weed.         Brayton  for  the  defendant. 

The  opinion  of  the  Court  was  delivered  by 

Skinnbr,  Ch.  J.  There  is  no  pretence  that  the  defendant  is  pre- 
judiced by  permitting  the  pladntifis  to  include  in  the  action  the  small 
note  declared  upon  in  the  third  count ;  and  it  cannot  be  questioned 
that  such  proceeding  b  laudable,  and  ought  to  be  sanctioned  by  the 
Court,  unless  clearly  forbid  by  the  statute.  The  Legislature,  by  re- 
peated acts,  have  attempted  to  prevent  a  multiplicity  of  siuts,where  a 
single  action  would  avail  the  party ;  and  the  practice  of  the  English 
Courts  is  to  consolidate,  and  compel  the  plaintiff  to  pay  costs. 

It  is  insisted,  that  as  a  Justice  of  the  Peace  has  jurisdiction  over 
the  subject  matter  of  the  third  count,  the  County  Court  has  not; 
for  by  the  statute  of  1801,  concurrent  jurisdiction  is  taken  away. 
Before  this  statute  was  passed,  it  had  been  decided  by  the  Supreme 
Court,  that  the  County  Court  and  Justices  of  the  Peace  had  concur- 
rent jurisdiction  in  cvctl  actions.  Young  v.  Saunders,  1  Tyler  8 
and  the  statute  forbids  the  County  Court  taking  cognizance  of  any 
action  or  suit  made  cognizable  before  a  Justice  of  the  Peace.   This 
statute  says  nothing  about  the  matter  in  demand  or  cotcse  of  action* 
The  statute  of  1821  authorises  a  Justice  of  the  Peace  te  hear,  try, 
and  determine  all  actions  of  a  civil  nature,  where  the  matter  in  de- 
mand  does  not  exceed  100  dollars.    It  is  clear  then  under  this  stat- 
ute, that  a  Justice  has  not  jurisdiction  of  this  acdon }  the  matter  in 
demand  in  the  action  far  exceeds  100  dollars. 

The  plcuntiff  is  at  liberty  to  join  distinct  causes  of  action  in  the 
same  suit  or  action^  or  to  bring  separate  actions  upon  each  cause. 
It  does  not  follow,  that,  because  several  actions  may  be  sustained, 
and  jurisdiction  thereby  given  to  a  Justice  of  the  Peace,  where  a 
joinder  would  be  proper  at  common  law,  several  actions  must  be 
brought,  and  the  jurisdictitm  of  the  County  Court  ousted ;  nor  did 
the  Legislature  so  intend.  In  a  variety  of  cases  the  plaintiff  may 
elect  to  bring  several  actions,  or  but  one ;  and  so  has  ever  been  the 
course  of  proceeding.  If  several  chatteb  are  Irooerecf,  amounting 
in  value,  not  separately,  but  in  the  whole,  to  more  than  100  dol- 
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lars;  if200dollftn  annual  rent  is  resenred,  payable  quarter  year-  Prunklin, 
jy ;  if  a  note  of  150  dollars  is  made  payable  in  several  instalments,  ^^823.*^'^' 
It  is  every  day's  practice  in  these  cases  for  the  plaintiff  to  elect  his 
tribunal.  As  then  there  is  no  statute  prohibiting  the  joinder  of  sev- 
eral causes  of  action  in  the  same  suit  or  tictionf  and  the  joinder  in 
this  action  is  consonant  to  the  common  law,  and  the  demand  there- 
in exceeds  the  jurisdiction  of  a  Justice  of  the  Peace,  it  results  neces- 
sarily, that  the  County  Court  had  original  jurisdiction.  This  prin- 
ciple is  supported  by  the  case  of  Cook  o.  Porter,  1  Tyler,  450. 

Judgment  must  therefore  be  rendered  on  the  verdict. 


MowEa  vs.  ALLSNand  Bateman. 

« 

In  Error. 

The  vtatate  requiring  Muster  Rolls  of  Militia  Compaflies  to  be  made,  is  merely 
directory  to  0£Bcer8;  aad  if  io  any  case  it  be  omitted,  tliit  Degtect  of  tbe 
Oflicer  will  not  excuse  any  one  from  the  performance  of  military  duty. 

If  au  order  to  warn  a  Company  to  do  military  duty  be  made  by  tbe  CommandiiiK 
Officer^  to  A.  B.  Sergeant,  bis  warning  is  valid  altboagh  he  be  but  a  private 
10  the  Company. 

The  law  dses  not  require  a  return  to  be  made  on  such  order. 

Militia  Officers  are  by  the  statute  constituted  Courts  of  competent  jurisdictioo* 
and,  ia  imposing  fines,  act  judiciaUv—Dot  ministerially.  The  party  aggriev- 
ed by  the  decision  of  the  Commanding  Officer  of  a  Company,  may  appeal  to 
the  Regimental  Field  Officers,  whose  decision  is  conclusive,  and  can  no  more 
be  called  io  question  collaterally,  than  the  decision  of  any  Court  of  law  of  a 
limited  jorisdiction*  The  decisions  of  both  are  conclusive,  while  acting  with- 
in the  limits  of  their  jurisdictioD. 

Tbe  law  which  requires  a  warraot  to  an  Orderly  Sergeant  to  be  recorded  by  the 
Adjutant,  is  merely  directory ;  and  if  the  record  of  the  warrant  be  omitted, 
the  anthority  of  tbe  Orderly  Sergeant  is  not  thereby  affected. 

THIS  was  a  writ  of  Error,  brought  to  reverse  a  judgment  ren-  chitunden, 
dered  by  the  County  Court  for  tbe  County  of  Chittenden,  in  favour  ^"""*'^» 
of  the  defendants,  in  an  action  of  trespass,  in  favour  of  the  plaintiff 
against  the  defendants,  originally  commenced  before  a  Justice  of 
the  Peace,  and  brought  to  said  County  Court  by  appeal.  On  trial 
of  the  action  in  the  County  Court,  the  plaintiff  filed  a  bill  of  exeep- 
tionS|  on  which  he  brought  this  writ  of  Error. 
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CAOUiufen,      AdaxM  and  FrtnA  for  tlie  pkdntUt^Tbty  cited  Ont.  188.    1 
^Tg2i7*    Egp.  &  Peak,  203—300.    WiUes,  200—416.    1  East  Rep.  2 16. 

Mnww  Thompson  and  Richardson  for  the  defendants. — ^They  cited 
AHen  «<1  1  Esp.  Digest  274—275.  2  Willson,  384.  3  John.  Rep.  431. 
Baumao.    7  jpfan.  549- 

The  case  is  fully  and  clearly  stated  in  the  opinion  of  the  Court, 
delivered  by 

Skimnkr,  Ch,  J.  This  cause  is  brought  before  the  Court  by 
writ  of  Error  upon-  the  judgment  of  the  County  Court  of  this  Coun- 
ty. From  the  record,  it'  appears  that  the  action  is  trespass,  for  ta- 
king an  ox,  valued  at  50  dollars.  One  of  the  defends nts,Bateman, 
JBStifies  the  taking,  &c.  as  orderly  sergeant  of  a  militia  company, 
under  a  writ  of  execution,  to  him  directed  and  issued,  orf  the  3d  of 
October,  1820,  by  Marcus  Allen,  Captain  and  commanding  ofllcer 
of  the  said  company,  upon  an  amercement  imposed  by  said  com- 
manding officer  upon  Mower,  the  plaintiff,  for  delin^ency  of  mili- 
tary duty.  Replication,  de  injuria.  Allen,  the  other  defendant, 
under  the  general  issue  and  notice,  justifies  on  the  ground  that  the 
plaintiff  being  subject  to  military  duty,  the  defendant  sr  Captain 
and  commanding  officer  of  the  company,  amerced  him  I  a  neglect 
of  duty,  and,  as  such  commanding  officer,  issued  the  execution  there- 
for* The  first  cause  assigned  for  error  is  the  admission  in  evidence 
of  an  irregular  muster-roll.  From  the  record  it  appears,  t|;iat  the 
defendants  having  on  the  trial  shown  in  evidence,  that  the  office  of 
Captain  in  the  company  was  vacant,  and  that  Allen  was  Lieuten- 
ant, to  show,  that  the  plaintiff  was  a  private,  subject  to  do  military 
duty  in  the  company,  and  had  been  duly  enrolled  therein,  offered  a 
paper  purporting  to  be  a  inuster-roll,  said  to  be  irr^ular.  The  ob- 
jection to  its  admission  was  overruled.  The  princi|^e  on  which  we 
rest  the  decision  in  this  case,  renders  it  unnecessary  ta  notice  the  far- 
regularity  complained  of. 

The  statute  requiring  the  making  of  a  muster -roll  is  directory  to 
the  officer;  and  the  neglect  cannot  be  taken  advantage  of  in  this 
way ;  nor  will  it  excuse  any  member  of  the  company  from  the  per- 
formance of  military  duty.  This  statute  has  provided,  that  1 
ttarmng  for  a  company  training  shall  be  nolice  of  the  enrollment  \ 
and  without  such  warning  no  fine  can  be  imposed.    The  muster- 
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roll,  therdore,  was  imiDaterial  on  thetrial,  as  was  ibe  fac^  of  enroll-  Ohiuendm, 
ment.  Showing  the  enroUmient,  however  regular,  troM  hare  no  ten«   ^^1^^^' 
dency,  it  is  true,  to  establish  die  fact  of  Mower's  being  subject  to  mil-  >-^"v^ 
itaiy  duty  in  the  company,  but  this  was  not  the  objection.    If  the     ^^^'«'" 
fact  of  his  being  subject  to  military  duty  was  material  on  the  trial,  AMfd  and 
and  the  record  did  not  show  that  eiqjlence  was  given  of  all  that  is   ^*^*"*"' 
required  of  the  defendants  in  relation  thereto^  (he  question  would 
nerit  a  different  consideration,    h  does  not  appear  that  Mower 
claimed  to  be  exempt  from  military  duty :  and  if  he  did,  the  anus 
probandi  would  fall  on  him.  •    ' 

The  second  error  assigned  is  the  admission  of  the  order  forwam- 
ing,  and  the  return  thereon.  The  objections  are,  that  it  had  not 
been  shown  tliat  Batema»,  to  whom  it  was  directed  as  second  ier»  * 

geantj  was  such  oiSicer,  and  that  his  fHum  does  not  show  the  time 
or  maana'  of  service.  The  law  authorises  the  commanding  officer 
to  Issue  his  order-ibr  warning  to  one  or  more  non-commissioBed  of- 
ficers, or,  for  want  thereof,  to  one  or  more  privates ;  and  it  is  im- 
material, and  cannot  be  questioned  by  tlie  private  warned,  whether 
he,  to  whom  the  order  is  given  by  namCf  sustains  the  office  mention- 
ed in  the  order  or  not.  The  law  requires  no  return  to  be  made 
upon  the  order,  by  the  person  to  whom  it  Is  directed,  though  the 
retam  in  form  in  this  case  has  been  sanctioned  by  a  long  course  of 
practice. 

From  these  decisions,  the  Court  are  enabled  to  avoid  a  more 
careful  consideration  of  the  question  as  to  the  effect  of  the  proceed- 
ings of  a  military  tribunal  in  imposing  fines.  It  may  well  be  urged, 
that  t^e  Legislature  has  constituted  militia  officers  Courts  of  compe- 
tent jurisdiction  to  decide  the  question.  An  appeal  lies,  from  the 
commanding  offieers  of  companies,  to  the  regimental  field  officers, 
whose  acts  in  the  case  are  not  ministerial,  but  judicial ;  and  it  would 
semn  their  decisions  must  be  conclusive.  It  is  fully  established, 
that  the  judgment  of  a  Court,  having  jurisdiction  of  the  subject 
matter,  cannot  be  collaterally  impeached.  If  a  person  amerced  in 
a  fine  is  aggrieved,  his  proper  remedy  is  by  appeal.  A  different 
coarse  woold  be  dangerous  indeed  to  the  officers  of  the  militia,  and 
HI  ^e  end  subversive  of  all  military  authority.  Cowp.  Si  5.  3  T. 
itil25.  2  Bos.  &  Pull.  391.  3Maul&Sel.4U.  yT.R.633. 
13  East.  75.    l6£ast.  21« 
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ChiHeadmi      The  writ  of  execution  IS  objected  to  on  the  ground  that  it  doeitf 
^'im7*    not  appear  that  Allen  was  Captain ;  the  same  being  signed  b j 

^•^^v^    Marcos  Allen,  commanding  officer.    The  defendants  justifj  under 
vg.        him  I  and  he  is  described  in  their  pleadings,  as  Captain  and  com- 

Bateaiaaf   mending  officer.    The  record  sh^  that  the  office  of  Captain  had 
been  vacant ;  and  the  commiqtfon  of  Allen,  as  Lieutenant,  also  ap* 
pears ;  therefore  his  authority  to  issue  the  execution  is  established, 
whatever  may  have  been  the  defect  in  his  commbsion  as  Captain* 
It  is  also  objected,  that^ateman,  to  whom  the  execution  is  direct- 
ed, as  orderly  sergeanl^  was  not  such  officer  on  the  3d  day  of  Octo- 
ber, 1820,  the  time  of  issuing  the  execution*     The  warrant  to 
Bateman  is  dated  July  3d,  1820:  the  oath  administered  by  Mar- 
cus Allen  as  Captain,  August  28,  1820 :  and  the  record  in  the  of- 
fice of  Adjutant  bears  date  March  2Sd,  1821.     If  it  was  necessary 
to  the  validity  of  the  acts  of  Bateman,  as  sergeant,  that  he  should 
have  been  sworn,  there  can  be  no  doubt  of  the  authority  of  AUen^ 
as  Lieutenant  and  commanding  officer  of  the  cdmpany,  to  adminis- 
ter the  oath,  however  he  may  have  entitled  himself  in  the  certificate 
thereof.     The  record,  required  to  be  made,  of  the  issuing  of  the 
warrant,  is  directory  to  the  Adjutant,  and  not  material  to  the  au- 
thority of  the  officer.    The  charge  of  the  Court  therefore  must  be- 
approved,  and  judgment  affirmed. 


Chittenden  v$.  Hurlbct* 

An  action  will  be  dismined  in  any  rtage  of  it,  if  it  be  ditcovered  that  the  CourC 
bave  not  jarisdiction  t>f  the  subject  matter  of  the  action.  But  the  Court  wiH 
not,  an  motion^  dismias  an  action  of  Book  Account,  on  the  ground  that  a  part 
of  the  artitles  charged  on  the  p)aintiff*a  book,  are  not  proper  articles  of  book 
charge,  and  which,  being  deducted  from  the  plaintiff's  account,  will  reduce 
the  ren^inder  within  the  jurisdiction  of  a  Justice  of  the  Peace. 

VfdtUnden^      THIS  was  an  action  of  Book  Account,  originally  commenced 
1824.  *    before  the  County  Court,  and  came  to  this  Court  by  appeal. 

At  the  last  term  of  this  Court  the  defendant  filed  a  motion  to 
dismiss  the  action,  for  want  of  jurisdiction,  for  that  the  action  was 
originally  cogni2sable  before  a  Justice  of  the  Peace,  and  not  befete 
the  County  Court. 


Chittoodeo 
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Tbe  opinipa  of  the  Court  was  deltrered  at  the  preaent  term  by     C&idMdM, 

Skinner^  Ch.  J«  This  action  was  originally  commenced  befon  ^^^* 
the  County  Court  After  oyer  of  the  plaintiff's  book  of  ^27  03, 
consisting  of  several  articles^  one  of  which  is  the  payment  of  aa  or*  ^"'^^'^" 
der  or  draft  of  |200,  the  defendant  pf  eaded  that  he  had  fully  accoaab  °"'^^^' 
ed  for  all  the  charges^  &c.  Ati  issue  is  formed,  and  verdict  there* 
eUj  that  the  defendant  account,  on  which  judgment  is  render ed| 
and  an  appeal  is  taken  to  this  Court  by  the  defendant.  He  now 
moves  the  Court  to  dismiss  the  action,  for  that  ist,  it  appears  upon 
oyer  of  the  plaintifTs  account,  that  the  same  amounts  only  to 
$Tf  03  of  such  articles  as  are  proper  to  be  charged  on  book; 
2dly,  that  the  said  draft  of  j^200  contained  in  oyer  is  not  a  proper 
article  of  book  charge  ;  Sdly,  that  said  draft  is  the  same,  and  no 
other,  that  was  furnished  as  a  specification  of  the  plaintiff's  claimi 
in  an  action  o(indebitatu8  assumpsit  in  favour  of  the  plaintiff  against 
|he  defendant,  now  pendii^  in  this  Court,  and  upon  which  claim 
judgment  has  passed,  at  the  present  term  of  this  Court,  against  the 
defendant."  It  is  unquestionably  the  duty  of  the  Court,  on  discov 
ering  the  subject  matter  of  a  suit  to  be  without  its  jurisdiction,  to 
dbmiss  it,  whether  moved  by  the  party  or  not.  In  this  case  the 
counsel  for  the  defendant  contends,  that  one  of  the  items  of  charge 
in  the  plaintiff^s  accomit  cannot  legally  constitute  a  charge  on  book, 
and  without  this  the  charges  amount  to  a  sum  cognizable  before  a 
Justice  of  the  Peace ;  that  the  County  Court  and  Justices  of  tlie 
Peace  have  not  concurrent  jurisdiction  in  any  case ;  therefore  the 
subject  matter  of  this  action  is  without  the  original  jurisdictiott  of 
the  County  Court. 

Whether  the  paytnent  of  the  defendant's  draft  upon  the  plaintiff 
in  favour  of  McGonzer  constitutes  a  proper  item  of  charge  on  book 
is  questionable.  No  precise  rule  has  been,  or  can  be  established  as 
to  what  may  be  legally  charged  on  book.  Drafts  to  a  small  amount 
are  every  day  drawn  upon,  and  paid  by  the  merchants  through  the 
State,  and  the  same  are  charged  on  book.  To  what  extent  this  prac- 
tice has  been,  or  ought  to  be,  sanctioned  by  judicial  decision,  is  not 
necessary  now  to  inquire.  If  this  cause  is  dismissed  on  motion,  it 
must  be  for  a  defect  of  jurisdiction  in  the  subject  matter,  apparent 
upon  the  record.  No  issue  is,  or  can  be  formed  or  tried  upon  mo- 
tion.   The  subject  matter  of  this  suit  is  clearly  within  the  jurisdic- 

49  . 
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ChiOindm,  tioD  of  the  County  Court.  The  amount  claimed,  as  given  on  oyer^ 
1821.  *  u  ^227  OS.  The  principle  will  be  cleaHy  illustrated  by  supposing 
^^V^bi^  the  action  to  have  been  asiumpsity  and  the  same  articles^  under  the 
ChiUeodeD  ^^  f^^  ^y^^^  purpose,  given  in  the  specification.  No  question  could 
Huribiit  then  arise  as  to  jurisdiction.  Again,  suppose  the  only  chaige  giv- 
en  on  oyer  in  this  case  had  been  the  draft  of  ^200,  charged  on 
book*  The  remedy  would  not  be  by  application  to  the  Court  to 
dismiss  for  want  of  jurisdiction  of  the  subject  matter.  The  objec- 
tion would  be  rather  to  the  form  of  action.  Surely  then,  adding 
that  which  b  admitted  to  be  proper  in  the  action  cannot  vary  the 
case.  No  doubt,  if  issue  in  this  case  had  been  found  for  the  de- 
fendant upon  these  pleadings,  the  judgment,  unappealed  from, 
would  have  been  coj^iclusive;  it  would  never  have  been -considered 
a  proceeding  coram  nonjudice.  So  too  if  judgment  had  been  ren- 
dered for  the  plaintiff  for  the  full  amount  claimed,  or  aqy  less  sum. 
Kit  should  appear,  that  this  or  any  other  article  of  charge  had  been 
rejected,  as  an  illegal  charge  on  book,  the  judgment  might  not  con- 
stitute a  bar  to  a  recovery  thereafter  for  the  article  rejected.  To 
adopt  a  principle  that  would  subject  all  concerned  to  the  consequen- 
ces of  proceeding  coram  non  judiccj  for  a  mistake  as  to  matter, 
which  may  be  offered  in  support  of  a  particular  farm  of  action, 
would  be  dangerous  indeed. 

If  in  any  case  it  is  discovered,  that  there  has  been  an  unproper 
attempt  to  give  jurisdiction  to  the  County  Court,  whether  for  the 
purpose  of  increasing  costs,  or  with  any  other  firaudulent  intent^  the 
Court  will  not  only  dismiss  the  suit,  but  will  administer  to  the  at- 
torney that  correction  which  the  nature  of  the  ^:ase  may  demand. 
Nothing  improper  or  illegal  is  discoverable  in  the  proceedings  in 
case;  therefore 

The  defendant  takes  nothing  by  his  motion. 
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HURLBUT  rt.  Mayo.  Jaonaiy, 

1824. 

M.  eaiised  to  etteation  io  hif  favour  •gsiiwt  B.  to  be  levitd  on  %  eertaia  tract  oT' 
kod,  ID  part  ntlifaction  ofvtbe  cxceitUoo ;  boi  tbe  tract  of  land,  deicribed  m 
tbe  SberHTv  ratora  oo  the  execntioii,  wat  uotsbewa  to  the  apprajien,  or  ap- 
praised bj  them  i  but  a  diil^r«nt  tract  of  land  eoDiaioiog  tbe  nme  qaaotity 
of  acres,  bat  of  less  valae  than  that  wbicb  was  deacrib«*d  io  the  SberiiTs  r*- 
tanu—Held  that  H.  tbe  debtor,  was  entitled  to  relief  bjr  mtdiia  q^ttrdm^  aftd 
the  levy  of  tbe  eitcatioa  was  set  aside. 

THIS  was  a  writ  of  Audita  Querela^  containing  the  following 
complaint : — That  the  said  Mayo  by  the  consideration  of  the  Coun- 
ty Court  holden  at  Burlington  in  and  for  the  County  of  Chittenden^ 
September  term,  1820,  recovered  judgment  against  tbe  said  HurU 
but  for  the  sum  of  ^345  43  damages,  and  for  the  sum  of  ^16  91 
costs  of  suit ;  upon  which  judgment  the  said  Mayo  took  out  his  ex* 
ecution  dated  1st  of  December,  1820,  and  on  the  27th  day  of  the 
same  December,  extended  the  same  on  a  certain  tract  of  land  situ- 
ate in  Essex  in  said  County,  in  part  satisfaction  of  the  sums  of  mon-^ 
ey  (Contained  in  said  execution,  and  the  costs  and  charges  thereon 
arising,  as  the  proper  estate  of  the  said  Hurlbut,  described  as  fol- 
lows, to  wit :  Beginning  at  a  stake  in  the  north  line  of  that  part  of 
Lot  No.  112,  which  was  heretofore  conveyed  by  John  Thompson 
to  said  Hurlbut  the  debtor,  which  said  stake  stands  8  chains  and 
50  links  easterly  from  the  south-easterly  line  of  Lot  No.  175 ; 
thence  from  said  stake  S.27  deg,  W.  25  chains  42  Hnks  to  a  stake ; 
thence  S.  6S  deg.  £.  12  chains  50  links  to  a  stake;  thence  N.  27 
deg.  £.  25  chains  42  links  to  a  stake;  thence  N.  63  deg.  W.  12 
chains  50  links  to  the  place  of  beginning,  containing  thirty  acres 
and  a  half  exclusive  of  the  road  which  passes  through  the  same; 
being  part  of  Lot  No*  112.     And  the  Sheriff  who  made  the  said 
levy,  by  his  return  made  on  said  execution,  under  his  official  signa* 
ture,  hath  represented  and  set  forth,  that  he  caused  the  before  de- 
scribed lands  to  be  appraised  under  oath,  and  accorditig  to  law,  by 
A.  B.  and  C.  appraisers  chosen  by  the  said  Mayo  and  Hurlbut,  at 
the  sum  of  $274  78  as  being  the  true  and  just  value  thereof  in 
money.    All  which  will  appear  by  the  record  of  said  execution 
with  the  return  thereon  in  said  Court  remaining.    And  now  the 
said  Daniel  Hurlbut  in  ikct  saith  that  neither  the  said  Sheriff,  nor 
the  said  Mayo  the  editor,  did  ever  shew  to  the  above  named  ap* 
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Chittenden^  prauen  the  aforesaid  described  land,  nor  did  tbe  said  appraisers 
^mi^'    view  or  appraise  the  same  as  set  forth  in  the  said  Sheriff's  return  ; 
but  on  the  contrary,  the  said  appraisers  did  appraise  a  tract  of  land 
containing  about  thirty  acres,  being  part  of  said  Lot  No.  112,  which 
Alajo.     is  situate  and  lies  easterly  of  said  tract  described  in  said  Sheriff's 
letum,  except  about  ten  rods  of  kind  running  lengthwise  of,  and  on 
ibe  easteriy  side  of  tbe  first  described  tract    And  ibe  said  Daniel 
Hurlbut  fbrther  saith  that  the  said  first  described  tract,  so  set  off  by 
the  said  Sheriff's  return  in  manner  aforesaid,  is  of  much  greater  val- 
ue than  the  said  tract  which  was  shewn  to  said  a|:^raisers,  and 
which  said  appraisers  did  actually  appraise,  in  part  satj^facticnof 
said  execution ;  aad  that  the  sfid  Daniel's  farm  is  ^eadyincum* 
berod  theceby  and  f«|biced  in  value.    9y  all  which  the  s»d  Dan- 
id  is  greatly  anjumi  and  aggrieved,  Whereupon  he  prays  that  the 
said  Iwy  4>f  said  execution,  tike  appraisal  of  the  lands  theieon  as  a- 
foreshid,  and  all  the  proceedings  had  thereon,  may  be  set  aside  and 

held  Cornought,  and  Ahat  he  may  be  restored  to  ail  that  which  he 
has  lost,  ^. 

To  this  complaint  there  was  a  gener^d  demurrer  and  joinder. 

Adams  for  the  defendant.  If  the  facts  set  forth  in  the  complaint 
are  true,  and  the  plaintiff  has  sustained  the  injury  complained  of 
an  audita  querela  is  not  the  proper  remedy;  it  will  not  lie  to  set 
aside  an  execution,  unless  the  judgment  has  been  satisfied,  or  some 
fraud  practised  in  obtaining  it.  In  this  complaint,  no  fraud  or  cir- 
cumvention is  alleged,  and  no  payment  or  satisfaction  is  pretended. 
That  an  audita  querela  will  lie  in  such  case  is  contrary  to  the  jcoak- 
monly  received  opinion  and  unsupported  by  precedent. 

No  action  can  be  maintained  for  any  thing  alleged  in  die  com- 
plaint. If,  as  the  plaintiff  alleges^  the  levy  of  the  execution  ii  ir- 
regular, the  defendant  has  gained  no  title  thereby ;  his  entry  -upon 
the  land  would  be  a  trespass,  and  the  defendant  might  recovier  Jus 
damages. 

The  levy  of  the  execution  may  operate  as  a  satisfaction  of  the 
judgment,  but  of  this  Hurlbut  has  no  right  to  complain ;  and  if  Ma- 
yo has  gained  nothmg  by  the  judgment,  it  wouid  be  vindictive  to 
punish  him  for  his  errors  and  mistakes,  by  a  judgment  for  damages 
and  the  costs  of  thb  suit. 

The  case  may  present  some  difficulties^  but  they  are  aU  on  the 
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side  of  the  defendant.    Whether  a  Court  of  Equity  would  grant  ChUUnden, 

relief  to  the  plaintiff,  is  a  question  which  need  not  be  agitated  here  j    ^YazT^' 

at  all  events  this  Court  have  no  power  to  grant  relief,  in  thb  action^  v^^^'^|^ 

if  the  mistake  of  which  the  plaintiff  complains  has.occun;ed.    The    Hurlbpt 

vs. 

proper  time  to  try  the  validity  of  this  levy  would  seem  to  be,  when  Mayo. 
Mayo  shall  attempt  to  get  possession  of  the  land  upon  which  the 
levy  was  made.  If  Hurlbut  has  any  object  in  trying  the  validity  of 
the  levy  before  an  entry  upon  the  land,  let  him  bring  his  bill  in 
Chancery  ;  and,  on  his  conveying  to  Mayo  the  land  which  he  wiys 
was  shewn  to  the  appraisers,  the  Court  might  set  the  levy  aside  find 
thus  do  justice  to  both  parties. 

Grimoold  and  Thompwm  for  :tlie  plaintiff.  The  right  of  a  credi- 
tor to  extend  a^  ex^ution  on  the  lands  of  his  .debtor,  is  given  by 
statute :  to  acquire  avtitle,  jtherofore,  by  suoh  levy,  it  is  necessary 
that  the  steps  pointed  ,out  by  the  statuCe  should  be  striolly  pursued. 
The  statute,  among  other  tbings,  provides  thai  the  jfippnuaers  shall 
appraise  such  real  estate  as  shall  be  shewn  to  them,  and  that  the  of- 
ficer shall  set  out  such  estate,  so  by  them  appraised,  by  proper 
metes  and  bounds.  The  complaint  in  this  case  di9clo8e8  liie  fact^ 
and  which  is  admitted  by  thp  demurrer,  that  the  estate  described  in 
the  officer's  return,  was  never  shewn  to  the  appraisers  appointed  qn 
said  execution,  and  of  course  was  never  appraised  by  them ;  but 
that  another,  and  different  tract  of  land  was  shewn  to,  and  apprais- 
ed by  them.     Statute  323.  Swift.  Dig.  154— 5. 

From  such  manifest  injustice,  the  party  considers  himself  enti- 
tled to  relief,  and,  in  some  form,  the  Court  will  be  solicitous  to  ex- 
tend it  to  him.  But  the  question  in  this  case  i^,  can  the  plaintiff 
obtain  relief  by  audiia  querela  ?  This  writ  is  emphatically  a  pro- 
cess in  the  nature  of  a  Bill  in  Equity,  and  is  sustained  whenever  le- 
gal process  has  been  abused, and  has  been  injuriously  e;cecuted  in  a 
fraudulent  and  oppressive  manner,  and  the  party  injured  has  bad  no 
opportunity  to  defend.  In  England,  and  in  those  States  which 
have  adopted  the  English  practice,  a  remedy  in  such  case  is  had  by 
motion  in  the  Court  which  rendered  the  judgment  and  granted  the 
execution.    Bac.  134 — 5 — 6 — 7* 

As  by  the  rules  and  practice  of  our  Courts,  relief  cannot  in  such 
case  be  obtained  by  motion — the  party  is  left  to  seek  his  remedy 
hy  audita  querela  alone.    The  law  is  well  settled,  that  the  plaintiff 


390  CASES  IN  THE  SUPREME  COURT 

CAfffetulen,  cannot  in  an  action  between  him  and  the  defendant^  to  try  the  title 

T624T*    ^o  ^^  l&n^  ^  question,  contest  the  validity  of  the  judgment,  execo- 

v^v^  tion  or  officer's  return.    All  these,  in  point  of  form  are  good,  and 

Hurlbot     {^Qg  matters  of  record,  cannot  be  questioned  until  reguhrly  set 

Mayo,     aside.    8  John.  281.    3  Caines,  267.     13  John.  97-     11  Mas. 

165.    9  id.  96.    Neither  can  this  record  be  contested  to  Uie  prqu* 

dice  of  any  person  claimii^  under  the  creditor.     11  Mas,  l65. 

This  proceeding  by  oiuJi^a  ^vere/^T,  resembling  as  it  does  a  Bill 
in  Equity,  is  entitled  to  the  favourable  consideration  of  the  Court. 
It  cannot  be  denied  that  the  complainant  discloses  strong  grounds 
for  relief.  It  is  equally  clear  that  the  party  is  remediless,  uidess  by 
this  writ  he  can  be  restored  to  his  riglits.  His  remedy  against  the 
Sheriff,  if  indeed  he  has  one,  for  a  false  or  undue  return,  is  not  com. 
mensurate  to  the  injury  which  he  has  sustained,  and  he  ooght  not 
to  be  compelled  to  resort  to  this  course,  unless  confined  to  it  bj 
some  unyielding  principles  of  law.  The  opinion  of  the  Coart  was 
delivered  by 

WiLLiAils,  J.  The  complaint  sets  forth,  that  in  September, 
1820,  Mayo,  the  defendant,  recovered  judgment  against  Hurlbut, 
the  complainant. — That  an  execution  Issued  thereon,  which  was 
extended  on  certain  lands  described  in  the  complaint,  and  the  exe- 
cutioa  returned,  as  having  been  regularly  levied  on  those  lands  in 
satisfaction  of  the  judgment  and  execution. — That  the  land  descri« 
bed  in  the  SheriflPs  return  on  said,  execution,  was  not  shewn  to  the 
appraisers,  or  appraised  by  them ;  but  that  a  different  tract  of  land, 
containing  the  same  number  of  acres,  was  shewn  to  and  appraised 
by  the  appraisers,  which  is  of  for  less  value  than  the  land  descri- 
bed in  the  return :  and  the  question  is,  whether  on  this  complaint 
the  plaintiff  is  entitled  to  relief. 

On  the  part  of  the  defendant  it  is  urged,  that  if  the  levy  is  irregu- 
lar, Mayo  has  acquired  no  title  to  the  land  thereby,  and  that  his  en- 
try thereon  would  be  a  trespass^  Thb  position  is  certainly  incor- 
rect. The  judgment  and  execution  being  regular,  and  the  levy  and 
return  apparently  so,  they  are  conclusive,  not  only  as  to  these  par. 
ties,  but  as  to  all  others,  until  set  aside,  and  cannot  be  controverted, 
in  any  action  of  trespass  or  ejectment,  whei*e  the  title  to  the  land 
comes  in  question* 

It  has  alio  been  said  thai  the  plaintiff  must  resort  to  a  Court  ff 
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Chancery  to  set  aside  the  proceedings  on  this  ezecutiouy  if  the  judg-  ChiUenitn^ 
meat  creditor  has  been  guilty  of  any  fraud,  i#bbtaining  the  return      issi.  * 


Horibut 

OS. 


of  the  Sheriff  on  the  execution.  It  is  certainly  unnecessary  to  in- 
quire whether  the  complainant  would  be  entitled  to  relief  in  a  Court 
of  Chancery,  because  it  will  not  follow,  if  he  has,  or  might  have  Mayo. 
a  remedy  by  application  to  a  Court  of  Chancery,  that  he  cannot 
also  obtain  relief  in  a  Court  of  Law.  Still  if  be  is  not  by  law  enti- 
tled to  relief  by  audita  quereloy  judgment  must  he  against  him,  and 
he  must  seek  reliel  in  such  other  mode  as  he  may  be  advised  is  a« 
dapied  to  the  case. 

There  can  be  no  doubt  in  this  case,  but  that  the  leyy  of  the  exe- 
cution was  irregular,  and  that  the  injury  sustained  by  the  complain- 
ant, is  of  that  nature  that  he  is  entitled  to  relief;  and  the  Court 
would  on  motion,  probably,  set  aside  the  levy.  In  the  case  of  John- 
son ex  dem.  Vanderiin  &  Bets  v.  Newton  and  others,  18  John. 
355,  it  is  decided  that  if  the  Sheriff  proceed  irregularly  in  the  sale 
of  real  estate  on  execution,  the  Court,  on  motion,  will  set  aside  the 
sale  5  and  it  appears  to  us  that  there  can  be  as  little  doubt  but  that 
the  writ  of  audita  querela  is  a  proper  remedy  in  this  case.  The 
process  of  the  Court  has  been  injuriously  employed  to  the  damage 
of  the  complainant,  andhehasliad  no  opportunity  of  being  heard 
in  Court.  And  notwithstanding  he  might  have  had  relief  in  a 
more  summary  manner  by  motion,  yet  this  must  be  considered  as 
a  concurrent  remedy. 

In  Hobart's Reports,. between  Case  andBamebyit  b  decided 
that  if  the  Sheriff  on  an  elegit  deliver  a.  moiety  of  the  land  of  the  de« 
fendant  which  is  ancient  demesne,  though  it  be  admitted  that  this  is 
not  extendable,  yet  the  defendant  cannot  avoid  it  by  entry  without 
an  ttudita  ^terela.    It  also  appears  from  first  of  Roll's  Abr.  S05, 
pL  8,  between  Rowe  and  Weeks  it  was  adjuc^ed,  that  if  the  Sher- 
iflf  upon  an  elegit  take  an  inquisition,  anifit  appear^  according  to  the 
value  found,  that  more  than  a  moiety  of  the  land  subject  to  the  ex- 
tent according  to  the  vcdue  found,  is  delivered  to  the  party  who  re- 
covered, that  this  is  voidable  by  audita  fuerekt^    And  in  4  Mass. 
Rep.  483,  Johnson  v.  Harve^,  it  is  decided  that  if  an  execution  is- 
sue irregularly  on  a  regular  judgment,  and  award  of  execation,  the 
remedy  for  the  party  iiyured  is  either  by  audiia  fu^rda  or  by  tsixh 
tion  to  the  Court  to  set  it  aside. 


392  CASES  Uf  tHE  SUPREME  COURT 

Ckitiendm,      The  Couit  are  of  opioieit,  that  the  complaiilaiit  in  tfai^csse  has 
^24^    sustained  an  injury,  by  the  proceedings  on  the  execution  set  forth 
in  his  complaint,  and  that  he  is  entitled  to  the  relief  prayed  for  in 
his  writ.   TJiere  must  therefore  be 

Judgment  for  the  complainants 


Miner  v8.  Robinscmc. 

Iw  JEltfOT* 

If  1  Dot«,  opt  oegotiable,  be  iodorted  after  it  has  (alien  due,  io  aa'actioa  oo  neb 
note  in  fai^oar  of  the  iodnnee  «s<^>»t  ^^  isdoner,  parol  eiridettee  »adaiai- 
bU  on  the  part  of  the  defiiiidnat,  to  prave  an  agrainwBt  made  nt  the  tine  of 
the  transfer  between  the  indoraeraad  indorsee,  that  the  iodonee  sfaoold  pnr- 
0ue  the  mailer  of  the  note  by  action,  and  have  r^coune  to  the  indoner  only 
in  the  erent  of  his  being  unable  to  collect  the  note  of  the  maker. 

^2^^^^*      THIS  was  a  Writ  of  Error  hronght  to  revene  a  judgment  of  the 
I82f .  *    County  Coart  for  tlie  County  of  Chittenden^  rendered  in  favour  of 
George  Robinson  plmntiff  below  v.  James  Miner  defeodant  in  an 
actfOD  of  aittwipitV« 

Heman  Atten  for  the  plainti^r  in  Error.  He  cited  Chip.  Rep. 
86.  Rhodes  v.  Risley,  (ante  52.)  6  Mass.  Rep.  434,  Barber  if. 
Prentiss.     8  T.  R;  884,  Rex.  v.  Laindon. 

Qeorge  Robinson  for  the  defendant.  He  cited  Chit,  on  BUls, 
91—104.     1  Camp.  Rep.  442. 

The  opinion  of  the  Court  was  delivered  by 

Skinner,  Ch.  J.  The  facts  appearing  upon  the  record  in  this 
case  are,  that  a  note  was*ejtecuted  on  the  14th  September,  1 821,  for 
^68  by  Thomas  Lee,  jr.  made  payaible  to  James*  Miner  in  the  month 
of  June,  1832 ;  that  on  fhe  5thf  of  July  Miner  indorsed  his  name 
upon  the  nble,  and  delivered  it  to  James  Atkins ;  tlie  indorsement  is 
left  blank.  Atkins  delivered  the  note  to  Robinson,  the  nonmurl 
plaintiff  10  collect  as  atfomey.  Robinson,  in  fiUing  the  indorse- 
ment, for  convanienc^  in  collecting,  directed  the  paymeiU  to  him- 
self;  and  admito  that  the  same  rule  is  to  govern  the  decitfon  m  the 
case,  as  if  the  suit  was  in  the  name  of  Atkins.    The  indorsement  is 
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lUbd  up  bj  «fderiDg  tke  contents  piud  to  Geoine  RobmoOy  t*kiie  CkUkndtn. 
received.  Tlie  note  is  not  negoiiable^  and  was  indorsed  after  it  fell  mif* 
due.  Miner  oiered*  to  prove  on  tlie  tri^,  tiiat  at  the  time  of  tke 
transfer,  AtlLins  agreed  to  pursue  Lee  by  action,  and  to  have  re- 
course to  bin  (Miner)  only  in  the  event  of  the  pursuit  against  Lee 
proving  inei^ctual.  Tlie  Cknn^y  Court  rejected  the  testimony, 
and  this  is  the  eauae  assigned  (or  error. 

If  the  question  was,  what  is  the  undertaking  of  the  party,  which 
the  law  implies  upon  a  blank  indorsement  of  a  note  not  originally 
negotiable,  and  after  the  s€m§€  foMe  dke,  or  fhmi  an  mdorsement 
ordering  the  contents  of  such  note  paid  to  another,  for  vidue  receive 
ed  we  are  not  prepared  to  say,  that  by  this  indorsement  the  party 
indorsing  is  prima  fade  immediately  liable  on  the  neglect  of  pay- 
ment by  the  maker,  when  thereto  demanded,  by  the  holder,  and 
notice  of  such  neglect,  without  any  attempt  on  the  part  of  the  hold 
cr  to  enforce  the  collection  of  the  money  from  the  maker;  or  any 
evidence  that  such  attempt  would  be  unavailing ;  but  we  have  no 
hesitation  in  saying,  that  if  such  liability  is  implied,  it  maybe  re- 
butted. Atkins  having  agreed  at  the  time  c^  the  transfer  to  pursue 
Lee,  the  maker  of  the  note,  by  suit  before  he  had  recourse  to  Mi- 
ner, there  can  be  no  doubt,  that,  if  the  fiUIng  up  of  the  Indorsement 
contrary  to  this  agreement,  should  in  its  effects  prove  prejudicial  to 
Miner,  an  action  would  lie  to  recover  the  damages  sustained.  And 
it  is  difficult  to  discover  on  what  principle  Atkins  is  entided  to  re- 
cover contrary  to  his  agreement.  The  claim  is  not  that  of  a  bona 
fide  holder  ignorant  of  the  agreement ;  nor  is  the  agreement  at- 
tempted to  be  proved  contrary  to^attOKpress  undertaking  of  the  par- 
ty in  writing. 

No  opinkm  is  intended  to  be  mtimated  as  to  the  rights  and  duties 
of  tho  holder  of  a  note  not  negotiable  originally,  and  indorsed  be- 
fore the  same  fails  due  5  whether  he  will  be  entitled  to  recover  of 
the  mdorser  wUhoiU  suit  against  the  maker ;  or  whether  to  secure  a 
ri^t  ultimatfly  i^ust  the  indorser,  he  is  obliged  to  demand  pay 
ment  of  the  maker,  when  the  notu  falls  due,  and  give  immediate  no- 
tico  of  non-pajiUMiBt^  andthat  he  shall  look  lo  the  indorse**  These 
are  qusitkms  oC  sufieilBnt  impi^taoce  to  foibid  a  gratuitous  <Bcis- 

Theqoeition  now  before  the  Court  was  agitated  at  an  early  day, 
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ChiiUndm,  and  decided  ia  the  case  of  Rhodes  o.  Kdey  (ante  S2).    Chief 
^*mi^*    Justice  Chipman  in  that  case  says,  <<  the  indoraement,  though  filled 

v-^*v^    up  by  the  indorsee^Hiay  beprimafacie  evidence  of  an  obligation  on 
^M  *'     the  indorser,  but  it  is  only  prima fade^  evidence  &  in  justice  should 

RofaiotoD.  be  allowed  to  be  contradicted.''  This  decbion  of  the  Supreme  Court 
has  ever  been  regarded  by  subsequent  CoorU  as  having  settled  the 
law  in  this  State.     The  same  principle  is  recognised  in  England. 
As  between  the  immediate  parties  parol  evidence  is  admissible  to 
control  or  impeach  the  promise  or  undertaking.    Although  the  in« 
dorsement  of  a  note  is  said  to  be  equivalent  to  drawing  a  bill  of  ex- 
change, and  the  effect  is  to  charge  the  ijindorser  as  the  drawer  of  a 
biU;  and,  although  the  principle  may  have  been  extended  to  notes 
not  originally  negotiable,  yet,  when  the  rights  of  third  persons  are 
not  affected,  and  the  party  is  not  a  holder  having  paid  a  value  igno- 
rant of  the  circumstances  attending  the  transfer,  Courts  have  sufler- 
ed  not  only  an  inquiry  into  the  consideration,  but  other  circnmstaa- 
ces,  to  defeat  a  recovery.     Bui.  N.  P.  274.    1  Esp.  R.  26$,  117* 
Salh.  128.  Str.  674.  Chitty  85  and  on.    8  Term  R.  379.  6  Mass. 
Rep.  434.     1 1  Ih.  32. 

We  are  therefore  of  opinion,  that  in  the  judgment  of  the  Ceunty 
Court  there  is  error,  and  the  same  is  reversed. 


PenKiman  v8*  Pierson. 
In  Error  • 

A  toond  prre  is  oot  ptr  u  a  warranty  of  the  loaiidiiesi  of  the  article  lotd,  and 
the  Tcsdor  of  peitoosi  froperty,  who  haa  a  Utlc  thereto,  woi  h  not  gidlty  of 
aoy  fraud  io  acUing  the  lame,  and  doea  not  esprcaily  warrMit  its  aonadaSMi 

is  not  liable  for  any  latent  defects.or  ooBOUDdneis  ther^n. 

ChiHenden,  ■    THIS  was  a  Writ  of  Error  brought  by  Penniman  to  reverse  a 
?824T*    judgment  which  Pierson  had  recovered  against  him  at  the  County 
Court  holden  for  this  County  in  Februaiy,  1822. 

The  original  action  was  commenced  before  a  Justice  of  the  Peace, 
and  came  to  said  County  Court  by  appeal ;  in  which  Court  Pier- 
son declared  against  Penniman,  for  that  whereas  heretofore  to  irit 
on  the  20th  day  of  March,  1820,  in  consideration  that  the  saiA 
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Pierson  would  purchase  of  the  said  Penniman  a  yoke  of  oxeny  and  CAIffctuCcn, 
would  pay  him  therefor  a  eertain^sum,  to  wit,  the  svin  of  ^60,  he     ^\^i!^* 
the  said  Penniman  undertook  andfaithfdlty  promised  the  said  Pier^  s^N"'^ 
son^  that  said  oxen  were  healthy  and  sound ;  and  the  said  Piersoa  Pc^oni^'ian 
says  that  he,  confiding  in  the  said  premise  and  undertaKIng  of  the    Pierion. 
said  Penniman,  did  then  and  there  buy  of  tlie  said  Penniman  the 
said  yoke  of  oxen,  and  pay  him  therefor  the  scud  sum  of  ^80.   And 
the  said  Pierson  further  saith  that  the  said  Penniman  hath  not  kepi 
or  performed  his  said  promise  and  undertaking,  in  this  behalf,  be* 
cause  he  says  that  one  of  the  said  oxen  at  the  time  of  the  sale  was 
unhealthy,  sick,  and  unsound,  and  of  no  value. 

To  this  declaration  the  defendant  in  the  Court  below  pleaded  the 
general  issue,  and  the  Jury  returned  a  verdict  for  the  platntilf  $  and 
thereupon  the  defendant  below  filed  a  bill  of  exceptions,  on  which 
this  writ  of  error  was  brought. 

The  exceptions  taken  to  the  opinion  of  the  Court  below,  wilt 
sufficiently  appear  by  the  opinion  of  thb  Court  delivered  by 

Williams,  J.  On  the  trial  of  this  action  in  the  Court  below, 
the  Court  were  requested  to  charge  the  Jury  ^  that  they  could  not 
find  a  verdict  against  the  defendant,  unless  the  plaintiff  proved  an 
express  warranty  or  fraud.''  The  Court  refused  so  to  charge  the 
Jury,  and  charged  them,  that  if  the  defendant  sold  the  ox,  mention- 
ed in  the  plaintiff's  declaratioD,  tor  what  he  was  worth,  if  sound 
the  law  implied  a  warranty.— *That  a  sound  price  implies  a  warran* 
ty  that  the  article  sold  is  sound  where  there  is  no.  visible  defect. 

A  bill  of  exceptions  was  tendered  to  this  and  other  parts  of  the 
charge  of  the  Court.  A  verdict  passed  for  the  plaintiff  below,  and 
the  cauie  comes  here  on  ^a  writ  of  error.  As  the  Court  are  of  opin^ 
ion  that  the  charge  before  recited  is  erroneous,  it  is  unnecessary  to 
examine  the  other  errors  which  are  assigned. 

It  was  a  doctrine  of  the  civil  law,  that  a  sound  price  implies  a 
warranty  of  the  soundness  of  the  commodity  sold.  This  doctrine 
has  been  established  by  a  series  of  decisions  in  the  State  of  Con* 
oecticut,  and  in  the  Courts  of  North  Carolina  and  South  Carolina. 
Aa  opinion  has  been  entertained  by  some,  that  the  sa«ie|irinciple 
has  been  adopted  in  this  State,  and  it  still  has  many  advocates,  as 
being  the  most  copformable  to  good  policy  and  the  rules  of  equity 
and  morally.    But  it  is  certain,  that  this  is  not  the  doctrine  of  the 
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if  eontmon  law^  and  akiKNigli  an  opinion  was  formerly  current  in 
^  mi^'  England,  that  a  sound  price  given  for  a  horse,  is  tantamonnt  to  a 
warranty  of  seundnesSi  yet  when  it  came  to  be  silted  it  was  njecied 
as  loose  and  unsatisfectory*  And  no  rule  is  now  better  established 
and  considered  as  not  admitting  of  a  doubt  in  the  Courts  of  Great 
Brttainy  than  that  the  vendor  of  personal  property,  acting  in  good 
Jhith,  not  guilty  of  any  fraud,  is  not  responsible  for  any  bitent  de« 
feca  or  unsoundness  in  the  article  sold,  unless  he  has  rendered  him- 
srif  responsible  by  an  express  warranty.  The  same  rule  has  been 
adopted  in  New- York,  in  Pennsylvania  and  Massachusetts,  and  it 
is  believed  in  most  of  the  States  of  die  Union.  The  maxim  of  tlie 
common  law  is,  caveat  emptor;  and  when  it  is  known  and  proper- 
ly  understood,  it  cannot  with  propriety  be  said  to  contravene  the 
principles  of  equity  or  morality.  The  purchaser  can  protect  him- 
self against  any  latent  defects  in  the  article  he  contracts  for,  by  re- 
quiring an  express  warranty ;  and  if  tb'is  warranty  be  refused,  it  is 
understood  both  by  the  purchaser  aud  vendor,  that  the  risque  is  up- 
on the  purchaser,  and  the  price  is  fixed  accordingly. 

indeed  thi  rule  of  the  common  law  seems  to  be  well  established, 
and  upon  reasons  so  satisfactory,  that  the  Court  aie  net  at  liberty 
to  depart  from  it,  and  would  have  no  dispoation  so  to  do,  if  the 
questkm  were  not  considered  as  settled. 

The  ojunion  of  the  Court  is,  dMit  a  soaad  price  is  not  per  ee  a 
warranty  of  the  soundness  of  the  article  sold,  and  that  the  vendor  of 
personal  property,  who  has  a  title  thereto,  and  is  not  gailly  of  any 
fraud  in  selling  the  same,  and  does  not  expressly  warrant  its  sound* 
ness,  n  not  Bable  for  any  latent  defects  or  vnsonndkiess  therein^ 
The  judgment  of  the  Comity  Court  is  therefore  i«tersed. 


Catlin  vs.  Lowbst. 
In  Error. 

la  AS  ictiso.  iofilTOHr  of  a  Sbtriff  or  tftbcr  ofllc«r«  on  a  raeeipt  fiar  yropertj  takra 
on  flueiQa  proean,  in  whidi  it  a  ttij^alatiDn  to  return  Ui«  property  on  denand, 
or  pay  all  coiti  and  damages,  the  value  of  the  property  receipted  it  the  meat- 
ure  of  daoMgei. 

h      THIS  was  a  Writ  of  Error  brought  to  reverse  a  judgment  of 
1824.  *    tl^  County  Court  for  the  County  of  Chittenden,,  in  an  action  in 
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favour  of  Heman  Lowry  Shenff  of  Chittenden  Counly  plaintiff  i^  Ckutmim, 
low  9.  Guy  Catlin,  on  a  receipt  for  property  attached  on  Bvesne   ^*^^^' 
process* 


QriswoJdmd  Folkt  for  the  plaintiff  in  error.  «j. 


Ii&omp90ft  and  Richardson  for  the  defendant.      « 
The  opinion  of  the  Court  was  delivered  by 

SKmNKB,  Ch.  J.  From  the  bill  of  exceptions  in  this  case  it  ap- 
pears,  that  the  plaintiff  in  error  considered  himself  aggrieved,  not 
by  the  judgment  having  been  rendered  in  favour  of  the  defendant  in 
error,  on  the  issue  of  fact  joined  to  the  Court,  but  by  the  de^^ision 
made,  as  to  the  proof  required  of  the  plaintiff  below  in  the  as^s- 
ment  of  damages.  From  the  assignment  of  errors  and  the  course 
taken  by  the  counsel  in  argument,  it  is  evident  that-  the  allowance 
of  the  bill  of  exceptions  was  obtained,  suppostrrg  it  necessary  for  the 
purpose  of  laying  the  foundation  of  a  writ  of  error,  upon  which  this 
Court  Aiglft  be  called  to  decide,  whether  an  officer,  having  attach- 
ed personal  property  on  mesne  process,  and  takeri  therefor  the  re* 
ceipt  of  a  third  person  of  the  tenor  described  in  the  record  (and 
which  is  the  usual  form  in  such  cases)  can  maintain  an  action  with 
out  showing  special  damage. 

The  undertaking,  as  expressed  ii^  the  receipt,  is  to  redeliver  to 
the  Sheriffy  tehen  demanded^  or  pay  aUcosf  and  damage,  tt  is  said 
by  the  counsel  for  the  plaintiff,  that,  as  the  promise  is  in  the  alter- 
native, that  is,  to  redeliver  of  pay  the  damage,  the  person  execu- 
ting the  receipt  may  elect  to  p^y  the  damage  (5ontemplated  in  the 
receipt;  and  this,  he  insists,  is  not  the  value  of  the  property,  but 
only  such  as  the  officer  may  be  obliged  to  pay,  by  reason  of  his  not; 
having  the  property  ready  to  be  taken  upon  the  execution,  that  may 
be  issued  upon  the  judgment  rendered  in  the  suit,  on  which  the  at- 
tachment is  made.  If  the  judgment  ha^  been  otherwise  satisfied,  or 
no  judgment  has  been  rendered,  or  no  writ  of  execution  has  been 
issued  within  thurty  days  from  the  time  of  rendering  judgment,  the 
officer  is  discharged  from  any  liability  to  the  plaintiff,  and  conse- 
quently can  claim  nothing  upon  the  receipt.  The  amount  of  the 
officer's  liability  to  the  creditor  is  the  rule  of  damages,  and  must  be 
alleged  in  the  declaration. 

There  can  be  no  doubt  such  would  be  the  law,  and  such'  ought  to 
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Ckxiundm,  he  the  derision  in  thb  case,  if  the  liability  of  the  officer  attaching  was 
Tss?.^'    confined  to  the  creditor  alone.    But  his  liabiUty  extends  to  the 

v^v^^/  debtor,  or  the  person  whose  property  is  attached,  as  well  as  to  the 
Citlio      plaintiff  in  the  suit.     He  is  obliged  to  return  the  property,  or  sticfa 

Lowrey.  part  thereof  as  is  not  disposed  of  in  satisfying  the  judgment,  if  any, 
to  the  person  from  whom  it  ,was  taken.  As  he  is  accountable  then 
in  any  event,  if  the  property  is  not  rendered,  his  damage  is  certain^ 
and  of  course  no  special  damage  need  be  alleged  in  pleading.  It 
evidently  appears  from  the  tenor  of  these  receipts,  that  officers  in« 
tend  to  secure  to  themselves  a  right  of  action  at  any  time,  when 
they  may  coninder  it  necessary  to  demand  the  property  for  their 
own  safety.  The  neglect  of  the  person  receipting  to  return  on  de- 
mand at  any  time  will  subject,  him  to  damages  to  the  amount  of  the 
value  of  the  property.  The  County  Court  indeed  say,  that  the 
plaintiff  below  is  entitled  to  recover  the  amount  of  the  judgment 
rendered  in  the  suit  on  which  the  attachment  was  made,  unless  the 
defendant  show,  that  his  damage  is  not  to  that  amount.  Thb  un* 
doubtedly  was  in  reference  to  the  judgment's  having  been  for  a  sum 
not  exceeding  the  value  of  the  property*  Although  the  rule  sug- 
gested by  the  Court  is  not  correct,  the  judgment  in  this  case,  if  er- 
roneous, is  not  to  the  prejudice  of  the  defendant  below.  From  tb^ 
record  it  appears,  that  this  was  not  the  rule  by  which  the  damages 
were  ultimately  assessed  5  for  the  amount  of  the  judgment  of  Chit- 
tenden v.  Blood  far  exceeded  this  judgment,  and  it  is  evident  the 
damages  here  allowed  are  not  to  the  amount  of  the  value  of  the 
property  receipted.  Judgment  of  the  County  Court  is  affirmed, 
with  six  per  cent,  interest  thereon  as  damages  for  delay  ^  and  sin** 
gle  costs  will  be  taxed. 
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Barnxt  w.  Bliss  et  a1.  ^•?i??7» 


1824. 


A  tender  of  iptcifick  irtieles  by  the  debtor,  at  time  eod  piece  of  peyment,  if 
e  diBcbtrse  of  tbe  contract.  The  creditor  cannot,  by  oeglcctinc  to  attend  at 
time  and  place,  to  receive  tbe  property,  deprive  the  debtor  of  tbe  privilege 
of  ditcbarf  ing  his  cootract  Aod  a  tender  of  speci6ck  articles,  at  tbe  time 
and  place  appoiuted  by  tbe  cootraci,  may  be  made  by  tbe  debtor  to  tbe  crcdi* 
tor,  in  bii  abienee,  tf  he  neglect  to  attend,  and  raeh  teuder  will  diaeharge  the 
contract,  and  vest  tbe  property  of  the  articles  tendered  in  tbe  creditor. 

Aod  as  the  Jaw  requires  that  the  debtor  do  all  in  his  power  to  perform,  a  plea 
that  tbe  debtor  had  the  property  ready,  at  time  and  place,  aod  there  remain- 
ed through  the  day,  ready  to  deliver  the  same,  hot  tbe  creditor  did  net  at* 
tend  to  receive  it,  and  that  tbe  property  is  still  ready  for  tbe  creditor,  -if  he 
tsiil  receive  it,  is  iosofBcieot. 

THIS  was  an  action  of  asmmpnt  on  a  note  of  hand,  made  and 
executed  by  the  defendants,  bearing  date  the  18th  of  April,  1814^ 
in  and  by  which  the  defendants,  for  value  received  promised  the 
plaintiflTtopay  himten  thousand  feet  of  good  merchantable  pine 
boards,  on  the  first  day  of  October,  1819,  at  the  saw-mill  in  Jeri- 
cho, hired  by  the  defendants  of  the  plaintiff. 

The  defendants  pleaded  in  bar,  That  on  t^ie  day  mentioned  in 
aaid  note  for  tbe  payment  thereof,  to  wit,  on  the  first  day  of  Octo- 
ber, 1819,  at  the  place  in  said  note  meivtioned  for  the  payment 
thereof,  they  the  defendants  had  ten  thousand  feet  of  good  mer- 
chantable pine  boards  sawed  and  prepared  for  the  payment  of  said 
note,  aod  were  ready  then  and  there  to  have  paid  the  same,  and 
remained  there  at  said  mill,  on  said  first  day  of  October,  1819, 
through  the  day,  for  the  purpose  of  delivering  the  same,  until  the 
going  down  of  the  sun,  but  the  said  Truman  did  not  come  to  receive 
the  same ;  and  said  boards  ever  since  have  been,  and  still  are  ready 
for  said  Truman,  to  wit,  at  the  mill  aforesaid,  If  he  will  take  the 


Qiitwold  and  FoHet  for  the  plaintifi*.  Th^  question  rused  in 
this  case  is,  whether  an  ability,  and  a  mere  readiness  on  the  part  of 
the  defendant,  to  pay  in  specifick  articles  at  the  time  and  place  ap- 
pointed for  the  payment,  unaccompanied  with  any  other  act,  is  of 
Itself  a  a  sufficient  fulfilment  of  the  contract  on  his  part,  when  the 
plaintifi*  does  not  attend  to  receive  the  payment.    We  contend, 

1.  That  In  all  contracto  where  the  consideration  is  executed,  nn 
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CAttfefiien,  in  the  present  case,  the  contract  u  complete  and  debt  absolote-Hio 

*im^*    condition  precedent  to  be  performed  on  the  part  of  the  plaintiff^  nor 

^^^'s/'^^^  is  his  presence  necessary,  toenaUe.the  defendant  to  perform  his 

^'vi^     part  of  the  contract,  so  far  as  to  dischai^ge  himself  from  it    And  in 

BHm  et  d.  such  case,  the  plaintiff,  in  order  to  constitute  a  good  cause  of  action^ 

need  not  aver  in  his  declaration  that  he  was  ready  at  the  time  and 

place,  to  receive  the  payment,  or  make  any  proof  of  such  readi* 


2.  But  when  the  consideration  is  executoiy,  and  the  defendant's 
performance  is  to  depend  on  some  act  to  be  done  or  forborne  by 
the  plaintiff,  the  plaintiff  must  aver  and  prove  performance  on  his 
part,  or  reader  some  excuse  for  the  non*performance.     1  Ciiit 

S09. 

3.  All  contracts  are  to  be  construed  moat  strongly  against  the 
contractor,  and  the  plaiutiff  in  this  case,  has  a  right  to  hold  the  de* 
fendaots  to  a  strict  performance  of  their  contract.  And,  in  order 
U>  discharge  themselves  from  an  obligation  payable  in  spectfick  ar- 
ticles, they  should  not  only  be  ready  with  the  propMy  at  the  time 
and  place  appointed,  but  in  case  the  plaintiff  do  not  attend,  make 
an  actual  designation  of  it,  and  set  it  apart,  so  as  to  vest  the  proper* 
ty  in  the  phiintiff,  that  he  may  have  the  control  of  it  when  he  shall 
chuse.  It  is  always  the  duty  of  a  debtor  to  do  all  in  Us  pawer  te 
fulfil  hb  contract.  Bray.  R  224,  McConnel  o.  Hallw^-Same  327, 
Wood  V,  Beeman.    Swift's  Digest  290. 

4.  An  averment  [of  a .  mere  ability  and  readiness  to  perform  a 
contract,  without  any  other  act  done,  is  certainly  too  vague  and  un- 
certain to  furnish  any  evidence  of  an  actual  performance^-^anich 
less  to  operate  as  a  complete  discharge  of  the  debt. 

5.  If  the  property  is  not  designated,  and  separate  froaa  other 
property,  and  proof  at  hand  of  the  designation,  and  of  the  quantity 
and  quality  of  the  articles,  the  creditor  has  no  means  of  ascertaining 
or  identifying  the  property  intended  to  be  paid  to  him,  or  whether 
he  ought  to  accept  it  in  payment  or  not.  And  if  not  designated  on 
the  day  stipulated,  any  desi^atioa  or  tender  of  it  afterwards  could 
not  avail  him. 

6.  When  the  property  is  to  be  (f^Uvered  at  the  creditor's  house 
aftei  a  kgal  tei^dry  made,  the  debtor  is  not  bound  to  take  any  fur- 
ther care  of  it.^1  Swift's  Dig.  294.    In  thb  case  the  boards  werf 
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to  be  delivored  at  the  plaintiff's  mill.    If  then  the  doctrine  contend-  Ch'Uendent 
ed  for  by  the  defendants  be  correct,  they  need  only  have  the  prop-       »>4  ' 


erty  on  hand,  at  the  time  and  (Jace  appointed,  and  express  a  readi- 
ness to  pay,  and  their  debt  is  thereby  dischai^ed,  and  the  property  ^  l^ 
left,  oi  whatever  nature  it  might  be,  to  be  squandered  or  lost,  with-  Biln  et  ■!. 
out  any  responsibility  on  the  part  of  the  debtors*  And  the  injury 
which  consequently  accrues  to  the  plaintiff,  must  operate  as  a  pun* 
ishment,  for  non*attendance,  although  he  might  have  a  justifiable 
excuse  for  bis  neglect.  A  principle  so  absurd,  it  is  believed  can* 
not  be  maintained.  *  The  law  having  imposed  no  duty  on  the  plain- 
tiff to  perform,  he  surely  ought  not  to  suffer  so  severely  for  the  pur* 
pose  of  establishing  a  new  principle,  contrary  to  all  former  prece- 
dent in  this  State..  If  a  better  principle  could  now  be  establish*- 
ed,  let  the  Legislature,  not  the  Courts  interfere,  and  correct  the 
supposed  evil. 

Adams  for  the  defendants.  We  contend  that  the  ikcts  disclosed 
in  the  plea  in  this  case  are  sufficient  to  prevent  a  recovery.  The 
plaintiff  claims  damages  because  he  says  that  the  defendants  have 
not  performed  their  contract*  It  appears,  however,  that  they 
sawed  out  the  boards — had  them  ready  at  the  time  and  place  stipu- 
lated, and,  if  necessary,  we  may  presume  that  they  were  measured 
out  and  separated  from  their  other  boards— that  they  remained  there 
through  the  day  readjf  to  deliver  them,  but  the  plaiptiff  did  not 
come  to  receive  them^that  the  boards  are  still  ready  for  the  plain- 
tiff, if  he  will  take  them. 

The  right  of  the  plaintiff  to  change  a  contract  of  this  kind  into  a 
cash  debt,  ought  not  to  be  allowed^  but  as  a  consequence  of  negli- 
gence on  the  part  of  the  defendant.  That  these  defendants  have 
done  all  which  they  were  morally  bound  to  do,  willbedoabted  by 
none.  And,  if  there  be  any  defect  in  their  defence,  it  roust  arise 
from  some  rigid  rule  of  law,  having  the  appearance,  at  least,  of  a' 
justification  of  a  hard  creditor,^  in  taking  advantage  of  his  own 
wrong.  But  we  will  not,  without  examination,  cast  this  odium  up- 
•n  the  law. 

It  is  said  that  the  defendants  should  have  tendered  the  boards} 
but  it  appears  by  the  plea  that  the  plaintiff  did  not  attend — was  not 
present  at  the  time  and  place,  to  receive  them:  a  tender  therefwv 
could  not  be  made« 

51 
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Chittmden,      It  was  said  by  the  Court  in  the  case  Morton  v.  Lamb,  7  T.  tL 
1824. '     13 1>  that  it  would  be  absurd  to  state  a  tender  to  a  man  who  was 
*^-*''N/*^^  not  present  to  receive  it.     So  in  the  case  of  Rawson  v.  Johnson*! 
Baroey     -£^^1  207 f  it  Was  said  by  opposing  counsel,  and  not  disputed,  that 
Bliss  et  ml.   if  the  party  does  not  attend,  a  tender  is  impossible.    And  Lord 
Kenyon,  in  his  argument  in  the  last  case,  corroborates  the  doctrine 
for  which  we  contend, — He  says,  "  In  administering  justice,  we 
must  not  lose  sight  of  common  sense — one  party  goes  to  do  his  part^ 
but  the  other  stays  away.     The  party  pleads  that  he  was  ready, 
but  that  the  other  party  did  not  come :  Would  it  be  any  answer  to 
say,  th$it  he  ought  to  have  pleaded  a  tender  ?  It  cannot  be  necessar 
ry  to  go  through  with  the  useless  ceremony  oflaying  down  the  mon- 
ey, to  take  it  up  again." 

The  above  doctrine  was  advanced,  in  relation  to  an  averment  by 
a  ptaintifTof  his  readmess  to  perform  a  precedent  condition;  but  we 
contend  that  the  law  is  the  same  in  the  case  of  performance  of  pre- 
cedent conditions,  as  in  the  present  case.  The  very  term  tender 
to  a  person  includes  the  presence  of  the  party  to  whom  it  is  made. 
A  tender  without  any  person  present  to  whom  it  is  made,*^  a  sole- 
cism. 

But  we  contend  that  a  readiness  to  perform  by  one  party,  whea 
the  other  party  does  not  attend,  draws  after  it  all  the  consequences 
of  a  legal  tender.  This  doctrine  is  stated,  1  Swift's  System  405,  as 
sound  law ;  ^^  that  every  consequence,  which  would  have  followed 
by  tender  and  refusal,  will  follow  from  being  ready  if  the  other  par- 
ty do  not  come."  Bacon  says,  *'  If  a  party,  to  whom  tender  was  to 
be  made,  was  present,  or  if  it  do  not  apppear  from  the  pleadings 
that  he  was  absent,  it  must  be  averred  that  there  was  a  refusal ;  but 
when  the  party  to  whom  tender  was  to  be  made  did  not  come,  it  in 
sufficient  to  allege  that  he  was  ready,  and  that  the  other  party  did 
not  come."  Thesame  doctrine  is  maintained  by  Chitty  Slf — 18. 
The  case  of  Bobbins  v.  Luce  is  to  the  same  point.  In  that  case, 
Parsons  Ch.  J,  says,  *'  The  defendant  could  not  tender  the  barreb 
unless  the  plaintiff  was  there.  He  had  done  all  that  he  could  do ; 
and  it  was  owing  to  the  plaintiffs  laches,  that  the  contract,  as. writ- 
ten, was  not  performed." 

But  that  case,  if  considered  as  an  authority,  expressly  decides  the 
present  case.    In  delivering  the  opinion  of  the  Court,  Judge  Par- 


Baroey 
vs 
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sons  says,  "  The  defendant  in  his  plea,  among  other  allegations)  f^^f^dm^ 
avers  that  on  that  day  at  his  dwelling-house,  he  was  ready  to  deliv-      mu  * 
cr  the  barrels  to  the  plaintiff:  if  he  had  also  averred  that  the  plain- 
tiff was  not  thereto  receive  them,  this  plea,  if  true,  would  have  been 

§ 

a  good  bar,  and  pleaded  in  good  form."     This  is  clearly  a  direct  ^*^'  «^  "^^ 
decision  that  the  matter  contained  in  the  defendants'  plea  in  this 

I  r 

case  is  a  good  bar  to  the  plaintiff's  action,  and  that  it  is  pleaded  in 
good  form,  as  there  is  an  averment  in  the  plea  that  the  plaintiff  (^d 
not  attend  to  receive  the  boards. 

The  same  doctrhie  is  maintained  by  Richardson  J.  in  the  case 
Rowe  V,  Young,  2  Brod.  &  Bing.  l65 — 7-  And  it  is  believed  that 
no  principle  of  law  is  better  settled;  there  being  no  conflicting 
opinions  respecting  it — no  contradictor;  decisions;  andiB  alike 
supported  by  reason  and  by  precedent* 

If  a  contract  be  made  for  the  delivery  of  specifick  articles  at  a  « 

particular  time  and  place,  and  the  creditor  do  not  attend  to  receive 
them,  allthedebtorcando,  is  to'be  ready  at  time  and  place,  witlk  ' 
the  articles,  ready  to  deliver  them ;  of  course  this  shaH  prevent  a 
recovery  of  damages  against  him  for  a  non-performance,  as  abso^ 
Ittteiy  as  though  he  had  made  a  legal  tender  of  the  articles  to  the 
creditor,  he  being  present ;  and  it  would  be- a  departure  from*  the 
analogy  of  the  law  to  say  that  these  facts  well  pleaded,  shalf  not  be 
a  good  bar  of  an  action,  brought  for  a  non-performance  of  the  con- 
tract. 

But  on  the  part  of  the  pPff  it  is  insisted  that  it  was  the  duty  of  the 
defendants  not  only  to  have  been  ready  with  the  boards  at  the  time 
and  place  appointed ;  but,  as  the  plaintiff  did  not  attend  to  receive 
them,  it  was  the  duty  of  the  defendants  to  designate  the  boards  and  "^ 
set  them  apart,  so  as  to  vest  the  property  of  the  hoards  in  the  plain- 
tiff.  The  case  of  McConnel  v.  Hall  is  cited  in  support  of  this  doc- 
trine ;  but  this  is  a  case  standing  alone,  wholly  unsupported  by  any 
decided  case.  Where  a  debtor,  to  an  action  on  his  contract,  has 
pleaded  a  tender  and  refusal,  and  has  prevailed,  and  has  thus  been 
discharged  from  his  contract,  the  property  tendered  has  been  con- 
sidered as  vested  in  the  creditor;  and  on  refusal  by  the  debtor  to  ** 
deliver  the  property,  the  creditor  has  maintained  trover  for  it.  But 
in  Qo  case  except  that  of  McConnel  v.  Hall  has  it  been  decided^ 
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Ckiuefn4en^  that  the  property  of  t)ie  article  tendered  is  vested  in  the  creditor  by 
1824  *    ft  tender  and  refusal. 


Suppose  in  this  case,  that  the  plaintiff  had  attended  and  the  de- 
^^^  fendants  had  measured  out  and  tendered  the  boards  to  the  plaimiff, 
BliM  et  al.  (tnd  he  had  refused  to  receive  them ;  and  the  plaintiff  a/ternrards 
concluding  to  receive  the  boards  which  had  been  tendered  and  he 
bad  refused,  called  on  the  defendants  and  demanded  the  boards, 
and  the  defendants  had  refused  to  deliver  them,  do  the  gentlemen 
mean  to  say  that  the  plaintiff  could  maintain  an  action  of  tr«verfor 
the  hoards  ?  I  presume  they  alluded  to  such  action  of  trover,  when 
they  said  that  it  was  necessary  that  the  property  be  designated  and 
get  apart,  so  as  to  vest  the  property  in  the  plaintiff,  that  he  maj 
have  the  control  of  it  when  he  shall  choose ;  ^^  and  of  this  there 
should  be  proof  at  hand."  It  is  clear  that  the  plaintiff  in  such  action 
of  trover  must  prove  property  in  himself,  and  as  he  claims  no  title 
to  the  property  except  that  which  he  has  acquired  by  the  tender  of 
the  property  by  the  defendants,  and  his  refusal  to  receive  it,  the  bur- 
then pf  proving  the  tender  and  lefusal  mu^t  be  on  him*  Now  al- 
though in  cases  of  an  executory  consideration,  it  is  very  common 
for  the  plaintiff  to  rely  on  proof  of  a  tender  made  & jf  1umselft»  the 
4efendant,  yet  for  the  plaintiff  to  rely  on  proof  of  a  tender  of  prop- 
erty made  by  the  defendant  to  himself ^  would  be  novel,  and  to  say 
the  leaat,  would  be  a  sort  of  back-handed  case  of  tender.  And  yet 
if  by  a  tender  and  refusal,  the  property  tendered  be  vested  in  the 
'  creditor,  a)l  these  consequences  will  follow.    3ut  to  support  such 

i^ction  of  trover,  the  plaintiff  must  prove  still  another  tender ;  he 
must  proye  that  at  the  time  when  he  made  demand  of  the  proper- 
,  ty  tendered,  he  tendered  to  the  defendant  the  note  on  which  he  de- 
manded the  property,  and  must  bring  the  note  into  Court ;  for,  cer- 
tainly he  could  not  be  permitted  to  recover  the  amount  of  the  note, 
and  keep  the  note  in  his  o^n  possession.  It  might  indeed  be  con- 
venient for  him,  for  should  he  fail  in  his  action  of  trover  for  the 
property  tendered,  not  being  able  to  prove  that  the.  defendant  made 
a  tender  of  it,  be  might  then  resort  to  an  action  on  the  note,  and 
^   compel  the  defendant  to  prove  the  tender. 

The  defendants,  in  this  case,  satisfied  that  they  had  done  all  in 
their  power  to  perform  their  contract,  and  that  which  would  bar 
an  action  en  the  note ;  and  as  the  plaintiff  had  on  his  part  neglect- 
ed to  attend  to  receive  the  boards  at  the  time  appointed,  that  be 
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coold  have  ^o  legal  right  to  them,  without  their  assent,  as  it  was  CkUundm 
now  at  their  option  to  deliver  the  boards  to  the  plaintiff,  if  he  would    ^^JJJ*^* 
receive  them  in  satisfaction  of  the  note,  or  to  keep  the  boards  and  ^.^^s.^-^^ 
pay  the  amount  of  the  note  in  money,  they  chose  the  former  course,     Baniey 
and  have  kept  the  boards  ready,  lest,  on  a  demand  and  refusal,  they  f^w^  ^  ^^ 
should  be  subjected  to  the  payment  of  the  note  in  money,  having  na 
wish  to  satisfy  the  note  with  the  boards,  and  still  keep  them  to  then: 
own  use.     The  above  facts  the  defendants  have  pleaded  in  bar  of 
the  plaintiff's  action  on  the  note. — This  plea  the  plaintiff  might 
have  traversed,  in  which  case,  as  stated  by  Judge  Parsons  in  the 
case  Robbins  v.  Luce,  if  the  defendants  could  not  prove  that  they 
had  the  boards  ready,  the  issue  must  have  been  found  against  them. 
But  the  plaintiff  has  chosen  to  demur  to  the  plea,  admitting  that  the 
defendants  had  the  boards  ready,  and  that  they  still  have  them  rea- 
dy, and  that  the  plaintiff  did  not  attend  to  receive  them.     This  is 
an  admission  that  the  defendants  did  all  in  iheir  power  to  perform 
their  contract :  and  it  was  no  more  necessary  to  aver  that  the  boards 
were  measured  out  and  set  apart,  in  this  plea,  than  in  a  plea  of 
.tender.    In  both  pleas  alike  is  included  every  thing  necessary  to  be' 
done  by  the  defendants  at  the  time. 

Thus  we  have  attempted  to  shew  that  the  defendants'  plea  is 
adapted  to  the  case,  and  is,  both  as  to  the  form  and  matter  of  it, 
clearly  supported  by  precedents ;  and  that  the  ground  on  which 
the  plaintiff  seems  principally  to  rely  is  wholly  untenable. 

The  opinion  of  the  Court  was  delivered  by 

Skinner,  Ch.  J.  The  plaintiff  in  this  case  declares  upon  a  note 
of  hand,  in  which  the  defendants  promise  to  pay  him  10,000  feet  of 
good  merchantable  pine  boards,  on  the  1st  of  October,  1819)  at 
the  saw-mill  hired  by  the  defendants  of  the  plaintiff.  The  defend* 
ants  plead  in  bar  a  readiness  to  perform  at  the  time  and  place,  to 
which  plea  there  is  a  demurrer. 

The  first  inquiry  is  as  to  the  nature  and  effect  of  the  defendants' 
plea.  The  principle  is  well  settled,  and  questioned  by  no  one, 
that  if  the  party,  on  whom  rests  the  obligation  to  pay  a  debt  or  per- 
form a  duty,  is  prevented  from  fulfilling  his  contract  by  the  act  or 
neglect  of  the  other  party,  a  tender  will  excuse  him  from  any  liabil- 
ity in  damagCB  for  non-performance.  If  the  same  consequences 
will  follow  from  the  fact  of  a  readiness  to  pay  or  perform,  as  from 
the  f^ct  of  actual  tender,  it  may  be  true  that  a  plea  of  readiness,  &c. 
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CkiUenden,  may  in  such  case  be  interposed  instead  of  a  plea  of  tender;  but  h* 
'l82*/  '    ^^  ^^^  "  <>we,  in  which  the  consequences  of  a  tender  are  materi- 


ally  different  from  those  of  a  readiness  to  perform,  and  in  which  a 
^"T^  tender  can  be  made,  a  plea  of  readiness  will  not  avail  the  party. 
Blijs  et  al.  There  is  no  case  in  which  a  plea  of  this  kind  has  been  attempted, 
where  a  tender  could  be  made ;  it  is  rather  an  excuse  for  not  ten- 
dering. The  party  is  bound  to  do  all  he  can  to  perform  his  con- 
tract ;  and  in  this  case  it  is  readily  perceived,  that  if  a  tender  could 
be  made  without  the  presence  of  the  other  party,  and  that  tander 
would  have  the  effect  to  discharge  the  liability  of  the  defendants  up- 
on their  contract,  a  readiness  to  perform,  unless  it  has  the  same  ef- 
fect, cannot  be  pleaded*  If  the  effect  of  a  tender  is  not  only  to  dis- 
charge the  debt  or  duty,  but  to  change  the  ownership  of  the  proper- 
ty tendered,  the  objection  to  a  plea  of  readiness,  &c.  is  too  obvious 
to  require  illustration.  It  is  not  material  to  inquire  why  the  prao 
tice  has  prevailed  of  pleading  a  tender  specially  in  cases  where  tht 
defendant  is  discharged  thereby,  and  the  effect  is  the  same  as  aa 
actual  payment  of  the  debt  or  performance  of  the  duty.  The  rea- 
sons assigned  for  pleading  a  tender  will  hardly  apply  in  such  a  case> 
especially  in  actions  of  cusumpsit* 

'  It  is  insisted  by  the  defendants'  counsel,  that  every  consequence 
that  would  have  resulted  from  an  actual  tender,  will  result  from  a 
readiness,  where  the  creditor  is  absent.  This  is  undoubtedly  set- 
tled law,  where  the  attendance  of  the  creditor  is  necessary  to  enable 
the  debtor  to  perform  his  contract  It  is  also  true  that  a  formal  of- 
fer to  perform  in  the  absence  of  the  creditor  has  been  usually  adopt- 
ed, and  b  called  in  the  books  a  tender  in  law,  and  so  pleaded. 

In  this  case.no  sufficient  reason  is,  or  can  be  assigned,  why  the 
presence  of  the  payee  could  not  be  dispensed  with.  There  was  do 
precedent  act  to  be  performed  by  him — tio  appointment  of  apprais- 
ers, as  in  the  case  of  Brooks  v.  Page — no  election  to  be  made  or 
manifested  by  him.  The  consideration  on  his  part  is  executed  and 
past  Ten  thousand  feet  of  boards  were  to  be  delivered  at  the 
plaintiff's  saw-mill,  then  occupied  by  the  defendants.  It  would  be 
going  farther  than  any  authority  will  warrant,  to  say  that  it  was  ne- 
cessary in  this  case  for  the  plaintiff,  to  aver  and  prove  that  he  was 
ready  at  the  time  and  place  or  fail  of  recovery ;  that  he  must  be  rea- 
dy at  his  peril  at  the  time  appointed.  On  the  other  hand  there  is 
no  authority  to  be  found  to  support  the  position,  that  the  defendants. 
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hy  the  default  of  the  creditor  shall  be  depilved  of  the  privilege  of  Ckittendm, 
setting  apart  the  specifick  articles^  and  thereby  incur  at  most  the     "Ig^if ' 
obligation  of  bailees,  and  not  be  subjected  at  all  events  in  case  n^-n^-^-^ 
•f  loss  or  destruction.     But  if,  as  we  believe,  the  debt  or  duty  is     ^Hrney 
clischarged  by  a  tender,  the  doctrine,  that  the  creditor  cannot,  by  Bliis  ct  al. 
his  fault,  in  absenting  himself,  prevent  the  debtor  from  effecting  his 
discharge,  follows  from  the  plainest  principles  of  law  and  common 
sense.     It  equally  follows,  that  the  latter  is  liable  if  he  neglects  to  i 

^o  all  in  his  power  to  perform.     The  important  question  then  is^ 
Does  the  tender  of  specifick  articles  discharge  the  debt  or  duty  ? 

The  able  and  ingenious  essay  of  a  distinguished  Jurist  of  the 
State  on  this  subject,  as  well  as  the  laboured  argument  of  the  coun- 
sel in  the  case,  although  opposed  to  the  generally  received  opinion; 
have  received  all  that  attention  and  consideration,  which  the  time 
and  ability  of  the  Court  would  permit.  And  was  it  not,  that  we 
consider  the  common  law  as  settled  in  the  case,  both  in  England 
and  in  this  country,  and  which  we  are. not  at  liberty  to  disturb,  we 
are  not  prepared  to  say,  that  a  better  rule  might  not  perhaps  be  a- 
dopted. 

The  principle,  that  a  tender  of  specifick  articles  according  to  the 
*  contract,  shall  discharge  the  debt  or  duty;  and  that  the  party  ten- 
dering is  not  obliged  to  keep  the  thing  tendered  (as  he  is  in  the  case 
of  money)  and  of  course  is  not  obliged  to  plead  that  he  is  still  ready, 
is  very  clearly  recognized  and  held  in  Peytoe's  case,  9  Rep.  78,  and 
also  in  Co.  Lit.  207«  And  the  reasons  on  which  it  is  founded  seei)ii 
to  have  been  so  conclusive  and  satisfactory,  that  no  attempt  has 
since  been  made  to  oppose  it  ^  nor  have  the  inconveniences  result- 
ing from  it  been  such  as  to  induce  the  introduction  of  a  law  of  con* 
signation  or  deposit,  as  in  France.*    That  a  difierent  rule  oaghtto 

•*  In  the  State  of  Ohio  where  eontracti  for  the  payment  of  specifick  articlet  are 
very  conrooDi  great  difficalties  were  ezperieoced  in  aecertaiiiing  what  were  the 
priodplea  of  the  coannoo  law,  as  applicable  to  lucb  cootracti .  i 

By  resorting  to  the  very  aocieut  common  law,  they  foand  that  whenever  a  ten- 
der was  pleaded,  whether  of  money,  cattle  or  other  specifick  article,  it  was  necM* 
ssry  lor  the  defendant,  not  only  to  aver  in  his  plea  that  the  property  was  itOl 
ready,  but  to  make  a  profert  of  it  in  his  plea,  and  bring  it  to  Court,  or  state  in 
bit  plea  some  eiotse  for  not  bringing  it  to  Coort.  And  whet  her  brought  to  Court 
or  not,  if  the  defendant  proved  the  tender  end  prevailed,  the  judgment  was  in 
T<in,  that  the  plaintiff  should  have  th^  property  tendered. 

But  tbcy  found  that  la  the  time  of  Lord  Coke,  the  law  had  been  to  ftir  altered, 
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ChUteftden,  be  applied  in  this  case  from  that  of  a  tender  of  money  will  appear 
^^  r!? r*  from  the  reasons  assigned^  and  which  laark  the  distinction.  Even 
in  the  case  of  money,  to  compel  the  debtor  to  keep  it,  and  hold  him 
liable  for  the  debt,  which  he  is  able,  and  willing,  and  has  done  all 
BIIm  et  al.  •  j,  y^  power  to  discharge  according  to  his  undertaking,  but  is  pre- 
vented by  the  neglect  of  the  creditor,  b  opposed  to  common  justice, 
and  the  ordinary  rules  of  law.  Where  the  contract  is  for  the  deliv- 
ery of  specifick  articles,  the  reasons  assigned  for  not  requiring  the 
party  to  go  beyond  his  contract,  and  incur  a  further  obligation,  at- 
tempted to  be  cast  upon  him  by  the  creditor,  are,  that  goods  are 
perishable,  and  that  there  is  an  expense  attending  the  keeping ;  he 
is  therefore  not  required  to  apply  the  care  and  diligence,  and  incur 
the  expense  necessary  for  their  preservation  and  support,  and  which 
in  many  cases  must  be  very  considerable.  The  case  in  the  9  Coke  is 
\  supported  by  a  case  decided  28.  H.  8.  as  reported  by  CappeL  In 
the  20  Viner.  S06.  a  case  is  stated  thus :  <^  If  the  obligation  be  of 
£60  to  enfeoff  the  plaintiff  by  such  a  day,  or  deliver  him  a  horse^ 

that  iir  every  case  of  a  tender,  in  performaoce  of  the  condition  of  a  peoal  bond, 
and  in  every  other  case  where  the  plaintiff  sought  a  forfc'iture,  if  the  defeodaat 
prevailed  in  his  plea,  the  coudition  was  performed,  the  debt  discharged,  and  the  * 
property  tendered  lost  to  the  creditor,  being  forfeited  by  his  wrougftil  refiual  tn 
receive  it,  and  still  remaining  the  property  of  the  debtor. 

The  prevailing  opinion  in  the  State  of  Ohio  seems  to  have  been  that  this  niJc 
of  the  common  law  had  remained  unaltered,  except  that  it  had  been  extended  to 
all  cases  of  a  tender  of  specifick  articles.  Some,  however  held,  that  the  reasra  of 
the  law  in  this  case  liad  ceased,  and  with  it  the  law  bad  cea5ed  also.  And  Uiat 
•s  property  was  no  longer  lost  by  a  tender  and  refusal,  the  principles  of  the  an- 
cient common  law  applied  of  course,  and  that  it  was  necessary  for  the  debtor  ta 
keqt  the  property  tenderedt  and  to  plead  the  tender  with  an  tnuortfrisi,  that  it 
is  s|UI  ready. 

At  length  these  (Questions  were  put  at  rest  by  an  act  of  the  Legislature,  passel 
IB  the  year  1816,  by  which  it  was  provided,  "  That  upon  tender  pleaded  to  aa 
obligation  or  promise  for  the  payment  of  any  other  thiqg  tbaa  noncy,  the  Jury, 
if  tbey  find  for  the  defendant,  shall  assess  the  value  of  the  property  tendered ; 
and  judgment  shall  be  rendered  in  favour  of  the  plaintiff  for  that  amout,  with- 
out interest  or  cost,  unless  the  defendant  shall  forthwith  pevform  his  contract,  or 
give  the  plaintiff  such  asniranee,  as  the  Court  shall  approve,  that  he  will  perftva 
the  same  within  such  time  as  the  Court  may  direct,  in  which  case  Judgment  shall 
be  entered  for  the  defendant.** 

The  same  act  also  provides,  "  That  if  perishable  artideibe  tendered  by  Che 
debtor,  they  siiall  be  kept  by  biro,  ifrom  the  time  of  the  tender,  with  rcMonble 
care,  at  the  expense  and  ris^e  of  the  creditor,** 
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or  such  like,  which  is  not  mane^y  tender  by  the  defendant  and  refu-  ChUtendm^ 
aal  by  the  plaintiff  is  sufficient  for  the  defendant  forever/'    In  the     ^8247^ 
same  book  (p.  310)  in  another  case  the  same  principle  is  found,  ^^rv^^/ 
We  are  not  apprized  of  any  decbion  in  diis  State  opposed  to  this     ^"^7 
doctrine ;  but  in  the  case  of  McConnel  v.  Hall,  the  Supreme  Court  Bliis  et  a1. 
very  decidedly  approve  the  principle.    The  Court  there  say,  ^'  The 
proroissor,  after  a  fulfilment  of  his  contract,  is  not  bound  to  keep 
the  property  always  ready,  as  in  case  of  tender  of  money  ^  he  must 
therefore  make  such  designation  of  the  article,  on  the  day,  and  at 
the  place  of  payment,  as  will  transfer  the  property  to  the  promisee, 
and  enable  him  to  pursue  the  property  itself." 

In  Connecticut  and  New- York  the  question  is  considered  at  rest 
by.repeated  decisions.  Judge  Swift  says,  '^  It  may  be  laid  down 
as  a  general  rule,  that  when  contracts  are  made  forthe<lelivery  of 
goods,  or  any  article  other  than  money,  a  tender  of  the  thing  con- 
tracted for  according  to  the  contract,  though  refused  to  be  accepted 
by  the  promisee,  absolutely  dischai^es  the  contract."  In  the  8 
John.  R.  478,  the  Court  say  as  to  the  effect  of  the  tender,  "We 
consider  it  a  complete  bar  to  the  suit  upon  the  contract."  And 
from  the  reports  of  cases  in  New-Hampshire  and  North  Carolina, 
it  appears  the  same  doctrine  has  been  approved  in  those  States. 

Judgment,  plea  in  bar  is  insufficient, 


HioLEY  V8.  Smith  and  Botden. 

if  an  Admioistrator,  uoder  aa  order  of  the  Coart  of  Probate,  sell  real  estate  of 
his  intestate,  and,  to  secure  the  paymeot  of  the  purchase  mone/^  take  to  him', 
self  as  Admioiitrator,  a  mortgage  of  the  same  or  other  estate,  aod  such  mort- 
age be  foreclosed,  the  title  of  the  estate  so  mortgaged,  vests  ia  the  Adoiio- 
i«trator  in  his  private  capacity  ;  and  if  he*  again  convey  the  same  estate  as 
Admiaistrator,  his  title  will  pass  by  the  deed,  and  covenants  contained  in 
ibe  deed  will  create  a.personal  obligation  on  bim. 

A  purchaser  of  real  estate,  may  protect  his  purchase  by  such  covenants  as  he 
may  deem  neeesiary,  but  if  he  accept  a  quit- claim  deed,  a  mere  failure  of  ti* 
tie  fumisfacs  no  ground  for  recovering  bade  the  purchase  money. 

THIS  was  an  action  for  money  bad  and  received,  and  for  mon*    jiUifon, 
iespaid,&c-  ^Ywif' 
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JiMttm,       On  trial  upon  the  general  issue,  at  January  term,  1 S22,  the  plaio* 
1824.  *    tiff,  in  support  of  the  issue  on  h'ls  part,  offered  evidence  of  facts  to 

^'^yj^    make  out  the  following  case : — That  on  the  7th  day  of  September, 
vi         1814,  the  defendants  as  administrators  of  Silas  Smith,  late  of  Shore- 
Bo'ydea.     h^™>  deceased,  conveyed  to  the  plaintiff  by  their  deed  of  that  date, 
a  certain  farm  of  land,  being  part  of  the  estate  of  said  Silas  Smith 
deceased,  pursuant  to  an  order  of  the  Court  of  Probate,  directing  a 
sale  of  the  real  estate  of  the  said  Silas  deceased,  for  the  payment 
of  the  debts  against  said  estate.     On  the  receipt  of  which  deed,  the 
plaintiff  paid  to  the  defendants  in  part  of  the  purchase  money  a  sum 
sufficient  to  pay  all  the  debts  against  the  estate  of  the  said  Silas  de- 
ceased, and  executed  a  mortgage  deed  of  the  premises  to  the  defend- 
ants to  secure  the  payment  of  the  remaining  part  of  the  purchase 
money.     On  which  said  mortgage  deed  the  defendants  afterwards 
brought  an  action  of  ejectment  for  said  premises,  by  which  they  ob- 
tained a  foreclosure  of  the  mortgage  and  possession  of  the  premises- 
And  afterwiirds,  to  wit,  on  the  6th  day  of  May,  1818,  the  plaintiff 
again  purchased  the  same  premises  of  the  defendants,  who  without 
any  order  of  sale  from  the  Court  of  Probate,  executed  and  delivered 
a  quit'Claim  deed  of  the  premises,  of  which  the  following  is  a  copy  : 
"  Know  all  men  by  these  presents  that  we  Jonathan  ^yden,  Jr. 
and  Stephen  Smith,'  Jr.  both  of  Shoreham  aforesaid,  administrators 
.of  Silas  Smithy  late  of  said  Shoreham  deceased,  in  consideration  of 
the  sum  of  nineteen  hundred  and  fifty  dollars  current  money  of  the 
United  States,  received  in  full  to  our  satisfaction  of  Jesse  Higley  of 
Shoreham  aforesaid,  the  receipt  whereof  we  do  hereby  acknowl- 
edge, have  remised,  released  and  have  lorever  quit-chiimed,  and  by 
these  presents  do  remise,  release  and  forever  quit-claim,  in  our  said 
capacity  unto  the  said  Jesse  Higley,  his  heirs  and  assigns  forever, 
all  our  right,  title  and  interest  in  and  unto  a  certain  tract  of  land 
lying  and  being  in  Shoreham' aforesaid,  and  described  as  follows, 
To  have  and  to  hold  the  above  remised  and  released  premis- 
es, with  all  the  privileges  and  appurtenance  thereof,  to  him  the  said 
Jesse  Higley,  his  heirs  and  assigns  forever.  •  And  we  do  hereby  in 
the  capacity  of  administrators  as  aforesaid,  covenant  with  the  said 
Jesse  Higley,  his  heirs  and  assigns,  that  we  will  warrant  and  defend 
the  premises  above  mentioned  against  all  lawful  claims  of  any  per- 
son or  persons  whatever,  claiming  from  or  under  us  in  our  said  ca* 
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pacify  of  administrators  as  aforesaid.''    On  the  delivery  of  which    Addmnt 
deed,  the  plaintiff  paid  to  the  defendants  five  hundred  dollars  in      T824T* 
part  of  said  purchase  money,  and  executed  and  delivered  to  the  >^^v^/ 
defendants  a  mortgage  deed  of  the  same  premises,  to  secure  the      '''R'*'y 
payment  of  the  remaining  part  of  the  purchase  money.     Afterwards   Stn\th  and 
the  defendants,  as  administrators  as  aforesaid,  commenced  an  action      ^^ 
of  ejectment  on  the  said  last  mentioned  mortgage  deed  for  the  same 
premises,  and  recovered  judgment  thereon  against  the  present  plain- 
tiff; on  which,  upon  application  of  the  said  Higley,  the  usual  time 
of  redemption  was  set  and  expired,  and  possession  taken  by  said 
administrators,  under  said  judgment.  And  afterwards  the  same  land 
was  set  off  by  order  of  the  Court  of  Probate  to  the  heirs  of  said  Silas 
Smith  deceased. 

The  Court  excluded  the  evidence  offered  on  the  part  of  the  plain- 
tiff, and  a  verdict  passed  for  the  defendants.  The  plaintiff  filed  a 
motion  for  a  new  trial  founded  00  the  rejection  of  said  evidence, 
on  which  the  cause  came  on  to  be  heard  at  the  present  term. 

Phelj^s  and  Holley  for  the  plaintiff.  The  plaintiff,  in  this  case 
claims  a  right  to  recover  back  the  money  paid  for  the  land  upon  the 
last  purchase  in  the  year  1818,  upon  the  ground  of  a  total  failure  of 
the  consideration.  The  deed  from  the  defendants  to  the  plaintiff, 
was  wholly  inoperative  as  to  conveying  a  title.  It  purports  to  con- 
vey only  their  title  as  administn^ors  of  Smith  3  but  they  had  no 
authority  from  the  Court  of  Probate  to  make  the  conveyance.  The 
order  of  sale  for  the  payment  of  debts,  had  performed  its  office  upon 
the  first  sale,  as  it  produced  a  sufficient  sura  to  pay  all  the  debts  of 
the  intestate.  Tlie  order  then  was  functus  officio  and  warranted 
no  further  sale  of  the  estate.  Such  must  be  the  case,  as  it  is  only 
for  the  payment  of  debts  that  the  Court  of  Probate  has  power  to 
order  a  sale,  and  when  this  purpose  is  answered,  the  power  of  the 
Court  ceases.  But  if  we  are  incorrect  in  this,  yet  nothing  passed 
by  the  deed;  for  by  the  first  sale  the  land  was  severed  from  the  as* 
sets  in  the  hands  of  the  administrators,  and  when  it  reverted  by  a 
foreclosure  of  the  mortgage,  it  vested  in  the  defendants  in  their  pri- 
vate or  individual  capacity.  It  is  doubtful  whether  they  held  it 
even  in  trust  for  the  estate ;  if  they  did,  yet  the  legal  title  was  in 
them  to  all  intents  and  purposes. 

It  is,  indeed,  immaterial,  whether  the  legal  title  be  considered  aB 
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jM!»oH,  vested  in  the  defendants  in  their  personal,  or  representative  capaci. 

^^m!^'  ty.     In  the  one  case,  the  deed,  through  the  mistake  of  the  parties, 

'^^"^^'^  was  inoperative,  and  in  the  other,  was  void,  for  want  of  authority  to 

^?t  ^  make  it ;  it  must  therefore  be  considered  nugatory  at  aU  events. 
Smith  aod       [t  is  obviotts  that  the  title  of  the  defendants  was  the  thioff  con- 

Rah Jam 

tracted  for.  This  title,  whatever  it  was,  did  not  pass,  bat  remain- 
ed in  the  defendants,  as  before.  There  is,  therefore,  a  total  foilure 
of  the  consideration  for  which  the  money  was  paid«  And  if  there 
be  a  failure  of  consideration,  the  circumstance  that  the  contract  re- 
lated to  lands,  and  that  there  are  covenants  in  the  ^'eed  makes  Do 
difference.  There  is  no  distinction  as  to  the  operation  of  a  sale, 
between  contracts  for  real,  and  contracts  for  personal  estate ;  there 
is  evidently  none  in  reason ;  and  if  we  consider  the  thing  contract- 
ed for  to  be  the  grantor's  title,  it  will  be  found  there  is  none  an  law.* 

It  is  true  that  when  the  grantor  does  legally  convey  all  the  title 
which  is  in  him,  Ss  secures  it  by  such  covenants  as  are  stipulated  for, 
there  can  be  no  ground  for  recovering  back  the  consideration  altho' 
the  title  prove  defective.  The  reason  is  obvious.  The  title  of  the 
grantor  is  the  thing  contracted  for ;  if  that  pass,  there  is  no  faUure 
of  consideration,  although  it  prove  defective ;  but  when  the  title 
does  not  pass,  it  is  otherwise. 

It  is  a  settled  rule  that  a  party  who  has  contracted  for  the  pur- 
chase of  real  estate,  and  has  made  a  deposit,  may  abandon  the  con- 
tract before  conveyance  is  executed,  and  recover  back  his  deposit. 
And  there  is  certainly  no  difference  between  cases  in  which  no  con- 
veyance has,  in  fact  been  made,  and  where  the  conveyance  is  inop- 
erative. There  is,  indeed,  this  difference  between  cases  of  real  and 
personal  estate— in  the  former  case  there  is  no  implied  warranty  as 
to  the  title  contracted  for ;  but  the  ground  of  our  claim  in  this  case 
•  is  not  that  the  titie  contracted  for  is  defective,  but  that  it  was  never 
conveyed  to  us.  Sugden  L.  of  V.  313.  Peak  Rep.  94.  S  Bos. 
&  Pul.  162.    7  Mass.  14—30.     1  Day  167.     2  Day  252—437. 

1  Dall.  428.     11  John.  50.     6  T.  Rep.  606. 

The  circumstance  that  there  were  no  covenants  in  the  deed  is  of 
no  importance ;  for  the  covenants  relate  to  the  sufficiency  of  the 
titie,  and  have  no  bearing  on  the  validity  of  the  conveyance :  the 
remedy  sought,  in  this  case,  is  not  within  their  province,  and  the 
contingency  on  which  we.  rely  is  wholly  foreign  to  their  purposcp 

2  T.  Rep.  483 — note. 
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It  has  been  decided  that  the  covenaats  in  a  deed  are  a  sufficient  JddUim^ 

consideration  for  a  note,  or  for  the  payment  of  money,  and  that  such  .^^'ao^* 

a  note  could  not  be  resisted  on  the  ground  that  the  title  is  bad ;  the  s^^^^'^' 

case  would  be  the  same,  ifthe  deed  contained  no  covenants.     But  HU*«y* 

when  the  title  does  not  pass  at  ail,  the  covenants  are  no  considera*  Smitii  and 

tion ;  for  in  such  case  there  is  nothing  for  the  covenants  to  operate  ^^^^^ 
upon. 

The  sale  of  a  title  to  real  estate  is  analogous  to  a  sale  of  personal 
estate  with  a  warranty  as  to  quality,  in  which  case  the  warranty  is 
inoperative  if  the  title  do  not  pass.  Besides  the  mere  personal  cov- 
enant, abstracted  from  the  title  of  the  grantor,  is  not  the  thing  con- 
tracted for ;  it  is  a  mere  incident  to  the  title,  and  is  of  no  use  or  val- 
ue without  it.  The  defendants'  covenant  was  a  consideration  in 
thb  case,  only  as  connected  with  their  title ;  independant  of  that,  it 
is  a  totally  different  thing  from  that  contracted  for.  There  is,  there- 
fore, a  failure  of  consideration  as  to  the  covenants. 

Finally,  the  same  mistake,  which  prevented  the  title's  passing, 
renders  the  covenant  nugatory,  as  to  the  purpose  intended  by  it. 
The  moment  the  mistake  is  discovered,  the  covenant  becomes  total 
]y  a  different  thing  from  what  the  parties  intended. 

Although  it  is  true,  that  when  a  party  attempts  to  enforce  a  con- 
tract under  seal,  he  cannot  maintain  assumpsit ;  yet,  where  he  has 
a  right  to  abandon  the  contract,  or  there  is  an  absolute  failure  of 
consideration,  he  may  recover  in  an  action  for  money  had  and  re- 
ceived. So  it  b  in  cases  of  agreements  under  seal  for  the  purchase 
of  real  estate,  and  in  cases  of  the  purchase  of  an  annuity,  which  has 
been  set  aside.— So  in  the  cases  cited,  where  the  money  paid  was 
recovered  back,  the  conveyances  were  by  deed  with  warranty. 

The  covenant  in  this  case  is  a  limited  warranty,  and  furnishes  no 
security  against  the  acts*  of  the  defendants.  The  plaintiff  was  to 
take  the  title,  in  all  other  respects  at  his  own  risque.  If  he  gets  the 
title  and  it  proves  defective,  he  has  no  remedy  unless  tlie  covenants 
afford  one.  But  the  ground  of  our  claim  is  not  that  the  title  is  de- 
fective, but  that  it  was  never  conveyed  to  us  \  it  still  remains  in  the 
defendants,  as  before.  This  covenant,  therefore,  is  no  more  an  an 
swer  to  our  claim,  than  a  warrat)ty  that  a  horse  was  free  from  the 
glanders,  would  be  an  answer  to  a  claim  for  the  money  paid,  be- 
cause the  horse  was  not  delivered.     Suppose  the  defendants  had 
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Addigen, 
January, 

Higley 

vs. 

Smith  aod 

Boydeo. 


previously  conveyed  their  right  as  administrators,  what  remedy  has 
the  plaintiff  on  this  covenant  of  warranty  ? — he  could  shew  no  title 
to  be  protected,  and,  of  course  could  shew  no  claim  to  damages  ; 
if  he  were  to  resort  to  that  covenant  it  could  furnish  him  no  relief. 
The  result  is,  that  there  is,  in  this  case,  a  total  failure  of  considera^ 
tion,  and  the  plaintiff  is  entitled  to  recover  back  the  money  paid. 

Bates  and  Everest  for  the  defendants.  The  question  which  first 
arises  upon  the  facts  stated  in  this  case  is,  whether  Higley,  the  plain- 
tiff, would  have  been  secure  in  his  title  to  the  land,  and,  therefore, 
safe  in  paying  the  consideration.  As  to  this  question  the  defend- 
ants contend, 

1.  The  first  deed  and  mortgage  in  the  case,  being  in  their  nature 
a  conditional  sale,  and  the  condition  not  performed,  no  sale  v^-as 
completed ;  the  administrator's  authority  to  sell  was  not  exhausted, 
but  remained  to  support  the  second  conveyance. 

2.  But  if  the  order  of  sale  did  not  authorize  the  administrators  to 
secure  the  payment  by  mortgage,  then  the  firt  deed,  which  the  ad- 
ministrators gave  Higley,  must  be  taken  to  have  been  an  execution 
of  the  power,  and  the  mortgage  a  security  to  the  administrators  on 
their  own  account,  and,  the  lands  coming  back,  belonged  to  them  in 
their  private  right.  And  as  their  quit-claim  deed  to  Higley  upon 
the  second  sale,  could  not  operate  in  their  capacity  of  administra- 
tors, it  bound  them  as  private  persons,  or  rather  passed  their  title. 
8  Mass.  162.  Sumner  et  al.  v.  Williams  et  al. 

3.  Higley  would  have  been  safe  in  paying  the  money,  because 
when  it  was  payable,  and  when  the  mortgage  was  foreclosed,  the 
Court  of  Probate  had  previously  in  the  presence  of  the  heirs  aiui 
administrators,  considered  the  land  as  sold,  and  decreed  the  admin- 
istrators to  pay  the  money  arising  from  the  sale,  and  no  appeal  was 
taken  from  this  decree.  Under  these  circumstances,  neither  the 
heirs  nor  administrators,  could  have  disturbed  his  title.  The  heirs 
would  have  been  precluded  by  this  decree,  and  the  administrators 
estopped  by  their  deed  to  Higley. 

Further  objections  to  this  action  in  its  present  form,  may  be  ur- 
ged on  the  following  principles : 

1.  If  there  was  any  contract  or  warranty,  as  to  their  authority  to 
sell,  as  administrators,  it  arises  not  from  parol,  but  from  the  factoi 
selling,  as  appears  on  the  face  of  the  deed  i  of  course,  if  this  act 
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amount  to  a  warranty,  it  is  a  constructive  covenant  in  the  deed.   Addison, 
And  when  money  is  paid  on  a  contract  by  deed  with  covenants,      I824T- 
there  cannot  be  an  implied  promise  to  pay  it  back.     The  grantee  ^*^v^ 
must  rely  on  the  covenants  in  his  deed — express  or  constructive,  or        J,^  ^^ 
must  shew  a  fraud.     2  T.  Rep.  100,  Toussaint  et  al.  ».  Martin-  Smiih  and 
nant.     6  T.  Rep.  6O6,  Crips  v.  Reade— Fonblanque  Equity,  372       ^  *"' 

in  notes. 

2.  A  contract  cannot  be  wholly  rescinded,  and  an  action  of  a*- 
sumpsit  maintained  for  the  money  paid,  unless  the  parties  can  be 
put  in  Btixtu  q%io;  bat  in  this, case,  Higley  had  the  possession  and 
valuable  use  of  the  land  for  several  years.  5  East  449,  Huntr. 
Silk.      4  Bos,  &  Pul.  260,  Taylor  v.  How. 

The  opinion  of  the  Court  was  delivered  by 

Williams,  J.  The  plaintiff  claims  a  right  to  recover  in  this 
case,  on  the  ground  of  a  want  of  consideration  for  the  sum  paid  to 
the  defendants  on  the  last  purchase.  He  contends  that  the  deed 
executed  in  May,  1818,  was  wholly  inoperative  as  to  conveying 
any  title.  And  that  the  title  attempted  to  be  conveyed  still  remains 
in  the  defendants,  as  before  the  quit-claim  deed  was  executed. — 
That  if  the  title  was,  at  the  time  this  deed  was  executed,  vested  in 
the  defendants,  in  their  personal  or  private  capacity,  the  deed  was 
inoperative,  inasmuch  as  it  purports  to  convey  their  title  as  admin- 
istrators. And,  if  the  title  was  in  them,  in  their  representative  ca- 
pacity, the  deed  was  void  for  want  of  authority  to  make  it,  the  ad- 
ministrators having  before  sold  real  estate  in  pursuance  of  the  or- 
der of  the  Court  of  Probate,  sufficient  for  the  purpose  for  which  the 
sale  was  authorized ;  and  that  purpose  having  been  once  answered, 
the  power  ceased*  If  these  premises  were  correct,  it  would  not 
follow  that  the  plaintiff  is  entitled  to  recover  in  this  action.  The 
deed  which  was  executed  by  the  defendants,  purported  to  convey 
to  the  plaintiff  in  this  action  a  certain  tract  of  land,  and  the  plaintiff 
might  have  protected  his  purchase,  by  such  covenants  as  he  deem- 
ed necessary  for  securing  his  title.  If  they  attempted  to  convey  as 
administrators,  they  could  have  been  required  to  covenant  that  they 
were  duly  authorized. 

This  does  not  compare  with  that  class  of  cases  where  the  pur- 
chaser, who  has  paid  the  purchase  money  and  has  been  ousted, 
before  the  conveyance  is  executed,  has  been  permitted  to  recover 
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jddiMi,    back  the  money  paid  in  this  form  of  action.     Nor  does  it  appear 

^T8247'    from  the  facts  offered  to  be  given  in  evidence,  that  the  plaintiff  was 

\^r-v-^  evicted  from  the  land,  in  consequence  of  any  defect  in  the  title  con- 

Hifley     veved  to  him  by  the  defendants :  but  on  the  contrary  the  recovery 

8ir.ith  ao<i   was  had  by  these  defendants,  by  virtue  of  the  mortgage  deed  execu- 

Boydeu.     ^^^  ^^^  ^^^  plaintiff,  on  the  forfeiture  of  the  lands  therein  granted, 

by  reason  of  the  non-performance  by  the  plaintiff,  of  the  condition 

threio  contained.     And  we  cannot  say  that  this  case  is  similar  to 

any  of  those  which  have  been  cited,  where  this  form  of  action  has 

been  maintained.    It  is  unnecessary  however,  to  examine  those 

cases  particularly,  as  the  case  is,  on  another  ground  clearly  with 

the  defendants. 

The  defendants,  as  administrators,  had  no  interest  in  the  land 
of  their  intestate.     By  virtue  of  their  appointment  as  administrators 
they  had  only  an  authority  to  sell  tor  the  purposes  which  the  law 
designates,  when  thereto  authorized  by  the  Court  of  Probate. — 
When  thus  authorized,  they  can  pass  to  a  purchaser,  whateva  title 
their  intestate  had,  and  take  such  security  for  the  purchase  money 
as  may  be  satisfactory  to  themselves,  either  by  'a  mortgage  of  the 
same  land  or  of  any  other  land,  or  in  any  other  way,  but  they  are 
at  all  events  accountable  for  the  sum  for  which  they  sell.    1£  thej 
•take  security  by  mortgage,  on  the  foreclosure  of  the  mortgage,  what- 
ever title  was  conveyed  by  the  mortgage  deed,  becomes  absolute  in 
them  in  tlieir  individual  capacity.    It  follows  from  this,  that  the 
defendants  by  their  deed  executed  in  September,  1814,  complied 
with  the  order  of  the  Court  of  Probate,  and  had  no  further  authori- 
ty to  sell  the  real  estate  of  their  intestate,  by  virtue  of  that  order. 
And  on  the  foreclosure  of  the  mortgage  executed  by  Higley  at 
that  time,  whatever  title  he  derived  to  the  land  by  the  administra- 
tors^ deed  to  liim  became  vested  and  absolute  in  them  in  their  indi- 
vidual capacity ;  and  no  order  from  the  Court  of  Probate  was  re- 
quired to  entitle  them  to  convey  the  land  the  title  of  which  was  thus 
vested  in  them.     The  only  inquiry  then  is,  whether  by  the  deed  of 
May,  1818,  this  title  was  conveyed  to  the  plaintiff.     The  deed  pur- 
ports to  convey  all  their  the  defendants*  title.     The  grantors  do  not 
say  that  they  convey  in  pursuance  of  any  authority  Xrom'the  Court 
of  Probate,  or  that  they  convey  the  title  of  their  intestate,  but  all 
their  right.    It  is  true  they  describe  themselves  as  administrators. 


OiP  THE  STATE  Ot  VERMONT.  417 

tod  in  that  capacity  quit-claim  to  the  plaintiff,  and  covenant  in  that 


capacity  to  warrant  and  defend  the  land  granted.    Describing  them-     \^^* 


selves  as  administrators,  is  merely  descriptive  of  the  character  in 

which  they  had  acted,  or  the  manner  in  which  the  estate  came  to     ^'j^^ 

them.    And  the  covenant  of  warranty,  notwithstanding  they  use  ^'O'tl'  ^^ 

D07Q90 • 

the  expression,  <^  in  Our  Capacity  as  administrators,"  binds  them    ^ 
personally.    8  Mass.  162,  Sumner  administator  v.  Williams  et  al. 
$  Barnwell  and  Anderson  47>  Burrell  v.  Jones«    2  Brod  &  Bing. 
460,  Childs  o.  Monins  et  al. 

The  defendants,  as  administrators,  could  have  no  title  to  pass ; 
diey  had  no  authority  at  that  time  to  convey  any  real  estate  of  then: 
intestate,  and  they  could  make  no  covenant  which  could  affect  the 
estate  which  they  represented.  On  the  whole  the  Court  are  of 
opinion,  that  the  deed  executed  by  the  defendants,  in  May,  1818^ 
passed  the  title  of  (he  defendants  to  the  land  in  question,  to  the 
plaintiff;  and  the  covenant  of  warranty  contained  in  the  deed  crea- 
ted a  persnal  obligation  on  the  defendants. 

The  plaintiff  takes  nothing  by  his  motion,  and  judgment  must  be 
entered  on  the  verdict. 


Adams  vs.  WnnuBil. 

That  the  p«noni  sitting  as  judgei,  boldiog  a  Court  aod  renderiog  a  judgmettt^ 
were  oot  qualified  as  judgei,  canuot  be  aasigned  for  Error,  ludh  assigDmeat  0f 
Error  being  an  allegatien  that  the  proceedings  are  a  nulUtjr,  that  there  is  no 
record  to  be  ezanuBed-^Do  judgment  to  be  reverted. 

THIS  was  a  Writ  of  Error  brought  to  reverse  a  judgment  of  the   ^diimfif 
City  Court  of  the  City  of  Vergennes.    By  the  record  it  appearsj     YSfc* 
that  a  suit  was  brought  by  Wheeler  v.  Adams  before  that  Court^ 
which  was  referted  by  agreement  of  parties,  and  the  judgment  was 
rendered  on  the  report  of  the  referees. 

The  law  requires  that  certain  oaths  be  administered  to  the  Mayor 

and  Aldermen  of  said  City,  the  Mayor  and  the  two  seignior  Alder* 

men  composing  sud  City  Coui% ;  and  that  a  certificate  of  such  oath, 

under  the  hand  ofthe  person  administering  the  same,  shall  be  re* 

c^ded*  before  the  person  taking  the  oath  shall  be  capable  of  exer* 

53 
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Jddi^n,    cising  his  office.     The  error  assigned  is,  that  the  persons  bold-* 
^ib'Ii       '"S  s*'^  Court,  had  riot,  at  the  time  said  judgment  was  rendered, 
v^"v^^v^  taken  the  oath,  nor  was  there  any  certificate  of  their  having  taken 
Adamf     gujjj  ^^jj,  recorded. 


vs. 

Whedfr. 


Edmonds  and  Phe^s  for  the  plaintiff  in  error. 

Bates  for  the  defendant.  This  objection  to^he  qualification  of 
the  Judges  ought  to  have  been  raised  dy  a  plea  in  abatement,  and 
cannotbe  assigned  forerror.  1  Chit.  434.  '2  Saunders'Rep.  101, 
note  9.  A  writ  of  error  presupposes  a  judgment.  A  pretended 
judgment,  by  individuals  wholly  unauthorized,  would  be  a  nullity ; 
consequently,  a  writ  of  error  could  not  be  sustained  to  set  it  aside* 
And  yet  the  plaintiff  in  this  case  is  obliged  to  take  the  ground  that 
the  Judges  had  no  authority  whatever.  2  Coke  359,  Whistler  o.  Lee. 

The  record  sets  forth  a  judgment  of  the  City  Court  of  the  City  of 
Vergennes.     The  error  assigned  is,  in  effect,  that   there  was  no 
such  Court,  which  is  a  contradiction  of  the  record,  and,  therefore^ 
in^missible.     2  Bac.  490.     2  Cnoke  350.     2  Levins  243. 

The  City  Court  of  Vergennes,  is  within  its  local  limits  a  Court 
of  general  jurisdiction,  and  an  averment  that  the  Judges  of  said 
Court  were  not  qualified,  is  inadmissible  on  prmciples  of  propriety 
and  policy.  If  a  certificate  of  their  being  sworn  is  not  found  on 
record,  according  to  the  provisions  of  the  statute,  it  is  to  be  presum- 
ed that  the  recording  officer  has  failed  in  his  duty,  not  that  the  Judg- 
es omitted  to  take  the  requisite  oath  of  office. 

Skinner,  J.  delivered  the  opinion  of  the  Court.      It  will  not 
be  necessary  in  this  case  to  decide,  whether  the  neglect  to  take 
the  oath,  and  to  have  a  record  thereof  made,  by  the  Mayor  and 
Aldermen,  they  having  been  duly  (appointed,  chosen,    and  act- 
ed in  their  official  capacity,  will  render  their  proceedings  void 
or  not. — Nor  is  it  necessary  to  decide  what  effect  the  appear 
ance  of  the  defendant  in  a  suit,  and  agreement  to  refer  by  rule  of 
Court,  may  have  upon  the  judgment,  if,  as  the  Court  consider,  a 
writ  of  error  is  not  the  proper  remedy  of  the  party  complaining ; 
that  is  to  say,  if  the  causes  here  alleged  cannot  be  assigned  for  er- 
ror.   If  the  proceeding  is  not  warranted  by  law,  the  judgment  is 
not  voidable,  but  void.    Where  the  subject  matter  is  not  within  the 
jurisdiction  of  the  Court,  the  judgment  is  said  to  be  void — the  pro- 
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ccediDgs  being  coram  noHJtidice.    The  defect  howeyer,  on  whidi    Jlidts^n^ 
the  plaintiff  relies  in  this  case,  is  not,  that  the  subject  matter  is  nut     YmT' 
within  the  jurisdiction  of  the  Court  rendering  the  judgment;  thje  K.^->y%^ 
existence  of  the  Court  for  any  purpose  is  virtually  denied.     And     AdAnu 
this  must  be  the  true  cause  of  complaint,  if  any.    In  the  case  of  Wheeler. 
Baptist  o.  Mickelboum,  cited  by  the  plaintiff's  counsel,  the  question 
was  not  raised  whether  error  would  lie,  where  the  proceedings  were 
coram  nonjudice  ;  although  the  report  of  the  case  states,  that  ^^  the 
Court  held  the  judgment  void,  yet  error  lies."     The  (Question  was,  ^ 

whether  the  parties  were  within  the  jurisdiction  of  the  Court  or  not ; 
and  a  majority  of  the  Court  were  in  favour  of  the  defendant  in  error* 
No  question  could  arise  as  to  the  existence  of  the  court.  The  same 
principle  seems  to  be  recognized  in  the  case  of  flipley  v.  Tuck  by 
a  majority  of  the  Court.  The  decision  however  was  opposed  by 
Wild,  and  is  denied  by  Ld,  Holt  to  be  good  law.  A  nd  in  that  case 
It  is  said  it  cannot  be  alleged  for  error,  that  the  person  rendering 
the  judgment  complained  of,  was  not  judge.  In  the  case  of  Whist- 
ler tr.  Lee  in  Cro.  Jac.  the  error  assigned  is,  that  the  person  holding 
the  court,  which  is  stated,  as  appears  from  the  record,  to  have  been 
by  custom,  had  no  authority,  that  is,  that  there  was  no  such  «utom  • 
and  the  grounds  on  which  the  decision  against  the  plaintiff  in  error 
in  that  case  rested,  are,  that  the  averment  is  contrary  to  fkiit  record!, 
and  also,  if  there  is  no  such  custom,  then  the  proceedings  are  coram 
nonjudice^  and  the  party  is  not  aggrieved  thereby,  but  he  may  have 
fabe  imprisonment.  That  the  party  cannot  deny  the  existence' 6f 
the  Court  rendering  the  judgment  complained  of,o^  assign  that  for 
error  in  a  record,  which  shows  there  is  bo  record,  1^  sappoited  by 
reason  and  authority. 

In  the  several.ancient  cases  of  Melljut^t;.  Wheati^y,  Arundell  *• 
Arundell,  Whistler  t.  Lee,  and  Demingv.  Norris,  altKoitgh  th^re  b 
some  obscurity,  and  not  that  peifect  connsttfncy,  whidt  ^ight  ha#e 
be^  expected  upon  a  subject  of  rio  more  tnlricacy,  the  cioctrin^, 
that  ^  the  suit  by  the  writ  of  error  admits  H  to  be  a  Court'' — that  is, 
the  legitimate  existence  of  the  Court  rendering  the  judgment  is  ac- 
knowledged by  the  party's  complaining  of  error  in  the  record,  aifd 
seeking  to  set  aside  the  judgment,  is  fully  established. 

We  entertain  no  doubts  in  the  case.  The  proceedings  of  per- 
sons acting  in  a  private  €apacity,  whatever  form  they  may  assanae, 
cannot  be  re-examined  by  a  writ  of  error.     There  is  no  judgment 
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JddiMu,    to  be  affirmed  or  reversed;  there  can  be  no  record  or  ezemplifica- 
'isIm^     tion  of  one.    In  this  case  the  proceedings  are  such,  or  full  credit 
must  be  |^ven  to  them,  as  the  proceedings  of  a  Court. 

Judgment  therefore  is  affirmed. 


• 


Judge  of  Probate  t?«.  Fillmobe, — Buel  and  Wife,  Prosecutors. 

If  80  administrator  dci^lect  or  refute  to  pay  to  the  heir,  the  fum  which  the  Court 

of  Probate  hai,  on  a  diBtributioo  of  the  estate,  decreed  to  be  paid  to  him, 

within  the  time  limited  by  sach  decree,  if  demanded,  it  is  a  breach  of  the  con* 

dition  of  the  administration  bon^*  and  an  action  will  He  on  the  bond  immedi- 

ately,  a  previous  suit  against  the  administrator  being  unnecesrary. 

The  regularity  <tf  the  proceedings  of  a  Court  of  Probate  preparatory  to  a  decree, 
cannot  be  inquired  into  in  a  suit  founded  on  such  decree ;  such  decree  beiog- 
^oodusive,  if  the  oibject  matter  of  the  decree  be  within  the  jorisdictioo  of 
the  Court,  and  cannot  be  set  aside  but  by  appeal. 

Oamiary'  1*HIS  was  an  action  of  debt  on  bond.  In  the  declaration  the 
1824.  bond  was  set  forth  in  common  form,  with  the  following  condition, 
and  specifick  breaches  of  the  condition :  '^  If  the  above  bounden 
£.  Fillmore,  administrator  of  all  and  singular  the  goods,  chattels, 
rights,  credits  and  estate  of  Nathan  Colgrove,  late  of de- 
ceased, shaU  make,  or  cause  to  be  made  a  true  and  perfect  invento- 
ryf  of  all  and  singular  the  goods,  chattek,  rights,  credits  and  estate 

'  ^  of  the  said  deceased,  which  had  or  should  come  to  the  hands,  pos- 
session or  knowledge  of  the  said  E.  Fillmore,  or  into  the  hands  or 
possession  of  any  other  person  or  persons  for  him ;  and  the  same 
shall  exhibit  or  cause  t%  be  exhibited  unto  the  Re^stry  of  said 
Coun  of  Probate,  at  or  before  the  25th  day  of  December  next  en- 
suing :  and  the  same  goods  and  chattels,  rights,  credits  and  estate, 
and  all  other  of  the  goods,  chattels,  rights,  credits  and  estate  of  the 
said  deceased,  at  the  time  of  hb  death,  which  at  any  time  after  shall 
come  into  the  hands  or  possession  of  the  said  £.  Fillmore,  or  into 
the  hands  or  possession  of  any  other  person  or  persons  for  him,  shall 
well  and  truly  administer  according  to  law ;  and  further,  shall  make 
or  cause  to  be  made  a  true  and  just  account  of  his  administration  at 
or  before  the  -^-^  day  of  .     And  all  th^  rest  and  residue  of 
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the.  said  goods,  chatteb,  righto,  credhs  and  estate  which  shall  be  ^I^uikmdy 
found  remainiog  upon  the  said  administrators'  account  (the  same      is^Vf ' 
first  being  examined  and  allowed  by  the  Court  of  Probate)  shall  de-  """^"Y^. 
liver  and  pay  to  such  persons  respectively,  as  the  said  Court  of  Pro-    Probate 
bate,  by  their  decree  or  sentence,  pursuant  to  the  true  intent  and    pj^mofv 
meaning  of  the  law,  shall  limit  and  appoint :   And  if,  &c.— Then 
the  said  obligation  to  be  void  and  of  no  effect,  or  dse  to  remain  in 
full  force  and  virtue."    And  the  plaintiff  salth,  that  after  the  making 
of  the  said  obligation  as  aforesaid,  to  wit,  at  a  Court  of  Probate 
holden  at  Rutland  in  said  District,  on  the  second  Monday  of  May, 
1822,  on  application  of  Gideon  Buel  and  Phebe  his  wife,  daughter 
of  the  said  Nathan  deceased,  the  said  E.  Fillmore  admioistrator  as 
aforesaid,  and  the  heirs  of  the  said  Nathan,  having  been  notified, 
pursuant  to  the  order  of  said  Court,  that  a  division  would  that  day 
be  made  of  the  estate  of  the  said  Nathan,  remaining  in  the  hands  of 
the  said  £.  Fillihore  administrator  as  aforesaid,  it  was  among  other 
things  ordered  and  decreed  by  said  Probate  Court,  that  the  said  £. 
Fillmore  administrator  as  aforesaid,  pay  the  said  Phebe  Buel  wife 
of  said  Gideon  Buel^  one  eighth  part  or  share  of  the  sum  of  $479  96 
then  found,  remaining  in  the  hands  of  the  said  administrator,  being 
^59  90,*  within  ten  days  from  said  second  Monday  of  May,  1822. 
And  as  an  assignment  of  a  breach  of  the  condition  of  said  bond,  ac- 
cording to  the  form  of  the  statute  in  such  cases  made  and  provided, 
the  plaintiff  says  that  the  said  £.  Fillmore,  although  requested  on 
the  first  day  of  October,  1822,  has  not  as  yet  paid  to  the  said  Gid- 
eon Buel  and  Phebe  his  wife  the  said  sum  of  $S9  90,  or  any 
part  thereof,  although  the  said  term  of  ten  days  from  the  making  of 
the  said  order  or  decree  of  the  Probate  Court  has  long  since  expi- 
red.   By  reason  of  which  premises  the  said  Gideon  and  Phebe  his 
wife  have  sustained  damages  to  a  large  amount,  to  wit,  the  sum  of 
one  himdred  dollars,  and  thereby  an  action  has  accrued  to  the 
plaintiff  to  have  and  recover  of  the  defendant  the  sum  of  — -— — 
above  demanded,  &c. 

To  this  declaration  there  was  a  general  demurrer  and  joinder. 

XfiOngdon  for  the  defendant.  We  contend  that  the  declaration 
in  this  case  is  wholly  insufficient,  and  shall  insist  on  the  following 
causes  of  demurrer : 

U  For  that  the  dividend  set  forth  in  the  plaintifi^s  declaration 
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HuUand, 

January, 
1824' 


Jud|re  of 
Probate 

Fillmore 


was  not  made  according  to  law ;  the  statute  requiring  that  the  sane 
be  made  by  a  committee  to  be  appointed  by  the  Court  of  Probate. 
Stat.  1  vol.  182^  sec.  31,  and  p.  135,  sec  41. 

2.  It  does  not  appear  by  the  declaration,  that  the  Court  of  Pro- 
bate issued  an  order  of  notice  to  the  administrator  or  heirs,  nor  does 
it  appear  that  they  ever  had  any  actual  or  L^al  nodce  that  a  distri- 
bution of  said  estate  would  be  made  at  the  tine  mentioned  in  the 
declaration,  which  is  necessary  to  render  it  legal  and  valid ;  for  the 
Court  of  Probate  is  a  Court  of  limited  jurisdiction,  and  it  ought  to 
appear  by  the  records  of  the^r  proceedings  that  the  Court  has  pro- 
ceeded  according  to  law. 

3.  It  does  not  appear  from  the  declaration  that  the  sum  ordered 
to  be  paid  could  not  be  collected  of  the  administrator,  which  is  ne- 
cessary to  be  stated  and  proved,  before  an  action  can  be  maintain- 
ed on  the  bond,  to  recover  that  sum  of  the  bail. 

PagCf  for  the  plaintiff,  insisted  that  there  was  no  foundation  for 
either  of  the  exceptions  taken  to- the  declaration.  The  law  he  con* 
tended,  does  not  require  the  appointment  of  a  committee  of  distrf 
bution,  in  a  case  where  money  only  is  to  be  divided.  Stat.  1821, 
46, 58.     1  vol.  Comp.  Laws,  130, 135. 

But,  if  we  are  Incorrect  as  to  this,  yet,  the  proceedings  before  the 
Court  of  Probate  in  this  case,  being  a  Court  of  competent  jurisdic- 
tion, and  having  jurisdiction  of  the  subject  matter,  their  validity 
cannot  be  inquired  into  collaterally  in  this  action ;  but  the  defend- 
ant having  been  notified  of  the  time  and  place  of  making  the  de- 
cree, ought  to  have  appealed  therefrom,  if  he  felt  himself  aggriev- 
ed 5  not  having  done  so,  he  is  now  concluded  by  it.  1  Phil.  Ev. 
223,  262.     2  Bur,  1009,  Moses  ».  McFarland. 

The  opinion  of  the  Court  was  delivered  by 

Williams,  J.  The  defendant  contends  in  this  case  that  the 
declaration  is  insufficient,  for  that  the  distribution  among  the  hein 
of  the  estate  of  Nathan  Colgrove  was  not  made  in  the  mamier  point- 
ed out  by  the  statute,  as  it  was  not  made  by  a  committee  appointed 
for  that  purpose.  It  is  apparent,  however,  by  an  examination  of 
the  statute,  that  the  appointment  of  a  committe  is  required  in  those 
cases  only,  where  estate  real  or  personal  is  to  be  appraised  and  to 
be  specifically  set  to  the  heirs.  If  the  estate  consists  of  money  o&- 
ly,  in  the  hands  of  the  administrator,  the  interference  of  a  commit- 
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tee  is  not  necessary ;  but  the  Court  of  Probate  may,  after  ascertain-  Rutland^ 
ing  the  proportion  to  which  each  one  is  entitled,  order  that  the  ad-  '  To^zlf  * 
ministrator  pay  the  same.  s.^-s.^-V^ 

It  is  further  urged  on  the  part  of  the  defendant,  that  it  does  not  ^^^^ 
appear  from  the  declaration,  that  the  administrator  or  heirs  had  any  «5. 
legal  or  actual  notice  that  distribution  of  said  estate  was  to  be  made. 
No  partical.ar  form  of  notice  is  pointed  out  by  the  statute,  nor  is  it 
any  where  expressly  enacted  that  notice  shall  be  given  to  the  ad- 
ministrator or  heirs,  when  a  decree  of  distribution  is  to  be  made. — 
No  decree,  however^  ought  to  be  made,  affecting  the  rights  of  any 
person,  tmless  he  is  notified.  But  the  conclusive  answer  to  this  ob- 
jection is,  that  the  Court  of  Probate  had  jurisdiction  of  the  subject 
matter,  and  the  decree  must  be  presumed  to  have  been  madron 
previous  regular  proceedings ;  and  it  could  not  have  been  necessa- 
ry in  the  declaration  to  set  forth  those  proceedings,  or  any  thing 
more  than  the  decree ;  for  if  the  proceedings  previous  to  the  decree, 
and  which  were  necessary  to  be  had  before  making  it,  were  errone- 
ous, the  decree  could  be  set  aside  only  by  appeal,  and  until  set  aside 
it  is  conclusive.  Bray.  Rep.  IS,  Collins  v.  Crane.  1  Con.  Rep. 
467y  Brown  et  al.  17.  Lanman. 

It  is  further  contended  that  it  should  appear  from  the  declaration, 
that  the  sums  ordered  to  be  paid  could  not  be  collected  of  the  ad- 
ministrator, for  that  unless  this  appear,  no  suit  can  be  maintained 
on  the  bond.  There  is  no  ground  for  this  exception.  It  is  set  forth 
in  the  declaration,  that  the  administrator  was  ordered  to  pay  the 
prosecutors  the  sum  due  them  by  a  certain  day  ;  and  that  the  ad- 
minbtrator,  although  particularly  demanded,  hath  not  paid  the 
same.  One  of  the  conditions  of  the  bond  is,  ^  that  all  the  rest  and 
residue  of  the  said  goods,  chattels,  rights,  credits  or  estate,  which 
should  be  found  remaining  upon  the  administrator's  account,  he 
should  deliver  and  pay  to  such  persons  respectively,  as  the  said 
Court  of  Probate  by  theirrdecree  or  sentence,  pursuant  to  the  true 
intent  and  meaning  of  the  law,  shall  limit  and  appoint."  This 
neglect  then  to  pay  the  sum  to  the  prosecutors  decreed  by  the  Court 
of  Probate,  pursuant  to  that  decree,  was  clearly  a  breach  of  this 
condidoD  of  the  bond,    lliere  roust  therefore  be 

Judgment  for  the  plaintiff. 
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RuUandt 

''Tm^*  Daniel  Smith  and  others  vs.  Meachax. 

Where  ttie  proprietors  of  a  (own,  at  a  proprietors*  meeting,  make  a  divi&tos  of 
the  town  into  leveralty,  by  voting  to  the  persons  claiming  the  different  rigbtsy 
certain  lots  in  lieu  of  their  drarte,  suchj votes  are  no  evidence  of  title,  not  even 
prima  facie  evidence  of  title  as  against  each  other. 

THIS  was  an  action  of  ejectment  for  a  lot  of  land  in  Ralland| 
containing  six^  acres,  laid  as  a  third  diviuon  to  the  rights  of  John 
Dandley,  Oliver  Colborn  and  Thomas  Blanchard.  On  trial  upon 
the  general  issue,  at  February  term,  1823,  it  appeared  in  evidence, 
that  in  the  year  1793  the  proprietors  of  said  Rutland  made  a  divis- 
ion of  said  town  into  severalty,  as  appeared  by  the  records  of  the 
proprietors'  meetings  and  plan  of  the  allotment. — ^That  said  divis- 
ion was  not  made  agreeably  to  any  existing  law,  but  had  been  ac- 
quiesced in,  and  that  the  lands  in  the  town  are  sttll  holdeo  undet 
said  division.  It  further  appeared  that  most  of  the  lots  in  town 
were  voted  to  the  proprietors  in  lieu  of  their  drafts.  And  that  at  a 
meeting  of  the  proprietors  holden  on  the  13th  day  of  November, 
1793,  they  voted  to  Capt.  John  Smith,  ancestor  of  the  plaindffs,  the 
lot  in  question,  as  a  third  division  of  the  rights  of  John  Dandley, 
Oliver  Colborn  and  Thomas  Blanchard,  containing  eighty  acres, 
twenty  acres  to  each  of  said  rights. — That  the  said  proprietors^  at 

the  same  meeting,  voted  to  Col.  James  Mead  Lot  No. as  a 

third  division  of  the  right  of  John  Melvin,  containing  sixty  acres, 
and  lying  south  of  and  adjoining,  the  aforesaid  lot  voted  to  said 
Smith. — That  the  defendant  claimed  the  last  mentioned  lot  by  vir- 
tue of  a  deed  from  said  James  Mead,  bounding  said  lot  north  on 
said  lot  of  John  Smiths — ^That  the  defendant  exhibited  no  title  or 
claim  to  the  land  'in  question,  imless  it  was  contained  within  said 
eighty  acre  lot,  which  he  had  purchased  of  James  Mead^  but  did 
claim  a  part  of  the  sixty  acre  lot,  being  the  land  In  question,  as  in- 
cluded in  his  said  eighty  acre  lot  It  further  appeared  that  the 
plaintiffs  were  the  heirs  at  law  of  the  said  John  Smith,  deceased* 

The  plamtiffs  insisted  that  upon  the  aforesaid  evidence  they  were 
entitled  to  recover  against  the  defendant  the  land  described  in  his 
declaration,  if  the  Jury  should  find  it  to  be  included  within  the 
boundaries  of  said  lot  voted  to  John  Smithy  and  not  in  the  said  lot 
voted  to  James  Mead. 


VI. 

Meacbam. 
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If  he  Court  decided  that  the  plaintiffs  were  not  entitled  to  recover,    Rutland^ 
as  they  had  shewn  no  title  to  said  land,  either  by  deed  from  the  on-     Tltti?* 
ginal  proprietors,  by  the  statute  Oi  limitatians,  or  by  prior  occupan-  k^^s^^ 
e^y .  Verdict  for  the  defendant.  Smith  et  al. 

The  plaihtiff  excepted  to  the  opinion  of  the  Court,  and  filed  a 
knotion  for  a  new  trial^on  which  the  cause  came  on  to  be  heard  at 
the  present  term. 

D.  Ckipman  for  the  plaintiffs.  To  entitle  the  plaintiffs  to  re* 
cover  in  this  case,  it  is  necessary  for  them  to  make  out  a  good  title 
against  the  defendant — not  an  absolute  good  title  against  all  others. 
From  the  facts  admitted  in  the  case  there  is  room  to  supi^ose  that 
there  may  be  a  better  title  in  some  third  person.  As  in  the  case 
where  both  plaintiff  and  defendant  claim  title  from  the  same  source^ 
the  plaintiff  recovers  if  he  show  the  best  title  from  the  common 
source,  yet  there  is  no  greater  probability  that  the  plaintiff's  title  is 
good  because  the  defendant  claims  from  the  same  soutrce — nay,  not 
so  great,  for  in  most  cases  the  title  is  rendered  mojre  suspicious. 
But  the  defendant's  claim  itself  renders  the  plaintiff's  title,  imperfect 
in  itself,  good  against  the  defendant.  So  in  this  case,  although  the 
plajntiffs  have  not  shewn  a  title  in  themselves  either  by  deed  from 
the  original  proprietor,  by  the  statute  of  limitations,  or  by  prior  oc- 
cupancy, yet  we  hope  it  will  appear  to  the  Court  that  we  have 
shewn  in  them  a  title  good  against  the  defendant ;  that  they  have  a 
legal  right  to  recover  and  hold  the  land  against  him. 

Were  this  a  solitary  case,  the  questions  arising  in  it  would  be 
quite  unimportant ;  but  when  we  consider  that  great  numbers  in  the 
State,  and  a  great  portion  of  the  mhabitants  of  this  town  stand  In 
the  same  relation  to  each  other  respecting  their  possessions,  as  do 
the  parties  before  the  Court,  the  case  assumes  a  high  degree  of  im- 
portance. 

So  long  a  time  had  elapsed  between  the  grants  of  these  townships 
by  the  Governor  of  New-Hampshire,  and  the  settlements  under 
those  grants,  and  no  office  for  recording  of  deeds  until  after  the  or- 
ganization of  this  government,  that  speculators  found  that  they 
could  sell  lands  as  well  without  purchasing  them,  as  to  pay  their 
money  for  them ;  hence  a  great  portion  of  the  settlers  went  into 
possession  without  a  valid  title.    True,  a  great  portion  of  them  are 

secured  in  their  possessions  by  the  statute  of  limitations.    But  in 
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Rutland,  cBses  like  the  present^  where  the  dispute  is  in  relation  to  boutoda- 
1821.  *  "^s,  the  statute  affords  no  security  except  the  dbputed  ground  has 
been  actually  improved  fifteen  years.  In  this  case  the  plaintifis  and 
«j.  defendant  disagreed^  in  relation  to  the  line  between  their  two  lots. 
The  plaintifis  left  their  lot  unimproved  and  kept  it  for  a  timber-lot ; 
the  defendant  lived  on  his  lot,  and  within  a  few  years  past  extended 
his  improvements  on  to  the  plaintiffs'  lot  across  the  disputed  ground. 
The  plaintiffs  brought  the  present  action  to  settle  that  dispute  ^  ike 
defendant  as  appears  by  the  case  never  pretended  any  claim  to  the 
plaintiffs'  lot,  but  claimed  the  land  in  question  as  within  the  boun- 
daries of  his  lot  which  he  purchased  of  Mead.  They  both  come 
to  Court  with  their  witnesses  each  to  establish  the  line  to  which  he 
claimed.  But  this  question  was  put  at  rest  and  the  defendant  left 
in  possession,  because  the  plaintifis  could  at  this  late  day  trace  no 
title  from  the  New-Hampshire  proprietors  to  John  Smith.  Indeed 
it  does  not  appear  that  either  party  has  any  title  or  claim  to  the  land 
X  in  question,  except  what  was  derived  from  the  votes  of  the  proprie- 
tors assigning  the  plaintiffs'  lot  to  John  Smith  and  the  defendant's 
lot  to  James  Mead — a  claim  which  until  this  time  has  been  undis- 

« 

puted.     It  remains  then  to  inquire  into  the  validity  of  this  claim  as 
between  the  two  parties. 

When  this  proprietors'  meeting  was  holden,  no  one  of  the  origi- 
nal grantees  could  have  been  present ;  they  had  all  passed  off  the 
stage,  and  otliers  held  their  rights  by  descent,  purchase,  &c.  When, 
therefore,  the  meeting  was  warned,  and  the  proprietors  assembled, 
how  could  they  know  each  other,  or  their  titles  to  their  rights  re- 
spectively ?  And  who,  by  virtue  of  his  title,  had  a  right  to  vote  in 
the  meeting  as  a  proprietor,  as  having  an  interest  in  the  common 
property  ?— Those,  and  those  only,  who  at  that  day  could  exhibit 
satisfactory  evidence  of  title  to  one  or  more  rights  in  the  town. 
Now  we  will  suppose  that  every  individual  right  in  the  town  was 
thus  represented  at  the  meeting,  and  the  proprietors  proceeded  to 
make  a  survey  and  allotment,  and  to  agree  what  particular  lot  each 
one  should  have,  and  to  vote  the  lots  accordingly.  And  suppose 
this  division  became  valid  by  long  acquiescence,  or  rather  take  it 
to  be  a  legal  division,  when  made,  as  clearly  in  point  of  law  it  would 
be — One  of  these  proprietors  goes  into  possession  of  hi^  own  lot 
under  the  proceedings  of  the  proprietors,  but  not  content  with  that, 


OF  THE  STATE  OF  VERMONT.  427 

enters  upon  an  adjoining  lot,  assigned  to  another  proprietor,  with-    JRnUond, 
out  any  pretence  of  claim.    When  prosecuted  for  the  trespass  by    ^YszYf' 
the  proprietor  to  whom  the  lot  was  assigned,  could  he  be  permitted  v^^N^"^-^ 
to  controvert  the  plaintifTs  title  to  the  right  to  which  the  lot  had  Smith^elal. 
been  assigned,  which  the  proprietors,  of  which  he  the  defendant  MeacUanj, 
was  one,  had  expressly  admitted  ?— We  think,  not.    It  is  very  obvi- 
ous that  such  vote  of  proprietors  amounts  to  such  admission.  When 
the  proprietors  voted  that  James  Mead  should  have  the  eighty  acre 
lot  as  a  third  division  to  the  right  of  John  Melvin,  it  was  a  direct 
admission  that  James  Mead  was  the  owner  of  that  right.     There- 
was  the  same  admission  of  ownership  in  John  Smith,  when  they 
voted  to  him  the  sixty  acre  lot. 

It  remains  then  only  to  shew  that  the  case  before  the  Court  is  a 
case  the  same  in  substance  as  the  case  stated ;  so  plainly  so,  that  it 
seems  hardly  necessary  to  premise,  that  every  presumption  is  to  be 
raised  in  support  of.  that  which  is  obviously  just  and  right,  whi^h 
shall  confine  the  parties  in  this  case,  to  the  matter  of  contention 
which  brought  them  into  this  Court-— a  dispute  in  relation  to  boun- 
daries. And  we  canfiot  think  it  is  presuming  too  much  in  this 
case,  to  say  that  every  proprietor  was  present  at  the  meeting,  and 
gave  his  assent  to  every  vote  which  was  passed ;  but  this  is  unne- 
cessary. It  is  enough  that  James  Mead  and  John  Smith,  under 
whom  the  parties  claim,  were  present,  and  thus  acting  at  the  meetr 
ing.  John  Smith  admitted  that  James  Mead  was  the  owner  of 
the  right  of  John  Melvin,  and  agreed  that  he  should  have  the  eighty 
acre  lot  as  a  third  division  to  that  right,  and  James  Mead  admitted 
that  John  Smith  was  the  owner  of  the  said  three  rights  claimed  by 
htm,  and  agreed  that  he  should  hold  the  sixty  acre  lot  on  the  third 
division  of  these  rights.  Surely  this  gave  to  each  a  valid  title  to 
his  lot  as  against  the  other ;  although  a  third  person  might  show  a 
paramount  title  to  all  the  rights  above  named,  and  oust  them  both. 
But  the  plaintiffs,  as  heirs  of  John  Smith,  and  the  defendant  grantee 
of  James  Mead,  stand  in  the  same  relation  respecting  these  lots  as 
did  John  Smith  and  James  Mead.  Thus  we  trust  it  has  been 
shown,  that  law  and  justice  unite  in  calling  for  a  new  trial  in  this 
case« 

Page  for  the  defendant.     This  is  the  first  attempt  that  I  have 
ever  known  made  by  a  plaintiff  in  ejectment,  to  recover  Without  ti- 
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SootT*'    **^'  ^^  rather,  when  he  admitted  himself  that  he  had  no  title  to  any 
1824  '    part  of  the  premises.    The  plaintiff  admits  that  he  has  no  paper 
v^V*^-'  title  to  the  lot  hi  question,  or  to  any  land  in  the  town  of  Rutland,  or 
SmlUi^aal.  to  any  undivided  share  of  any  land  in  the  town,  and  that  he  has 
Meacham.  never  been  in  possession  of  the  lot  in  question,  but  insists  that  he 
has  acquired  a  title  simply  by  a  division  of  lands  in  the  town  in 
which  he  had  no  previous  interest.     This  is  a  mode  of  acquiring  a 
title  to  property,  as  new  as  it  is  convenient.  The  gentleman,  I  pre- 
sume, would  extend  his  new  discovered  principle  to  personal  proper- 
ty also.  I  hope  he  may  not  extend  it  to  mine,  but  he  may  on  his  prin- 
ciple— finding  ten  bushels  of  wheat  in  my  bin,  divide^  and  take  five 
of  it,  and  so  make  a  division  in  fact,  as  in  the  present  case,    I  call 
on  him  for  the  wheat. — He  has  none  of  my  wheat — ^he  has  a  clear 
and  indisputable  title  to  it — How  came  the  wheat  yours  ?  you  took 
it  out  of  my  bin. — ^I  did  which  I  can  prove,  and  I  can  also  prove 
that  I  made  a  division  of  it,  a  just  and  equal  one  too  ^  for  I  took 
in  the  division  one  equal  moiety  of  it— took  five  bushels  and  left 
five,  and  this  in  law  gives  me  a  title.     We  are  wholly  unable  to  dis- 
cover any  other  principle  on  which  the  plaintiffs  are  entitled  to  re- 
cover in-  the  present  action. 

Skinner  Ch.  J.  delivered  the  opinion  of  the  Court.  The  ma- 
terial facts  in  the  case  allowed  by  the  Judge  are,  that  by  the  records 
of  the  proprietors  and  a  plan  of  the  allotment,  it  appeared  a  divis- 
ion  of  the  town  of  Rutland  was  made  into  severalty  in  the  year 
1793.  This  division  was  not  made  conformably  to  the  statute,  but 
is  proved  to  have  been  ever  since  acquiesced  in  by  the  proprietors. 
The  lands  in  the  town  are  still  holden  under  this  division  5  and 
most  of  the  lots  were  voted  to  the  proprietors  in  lieu  of  their  drafts. 
The  record  shows,  that  at  a  meeting  of  the  proprietors  in  that  year, 
they  voted  to  James  Mead,  under  whom  the  defendant  claims,  80 
acres  upon  the  right  of  John  Melvin  on  the  3d  division  j  and  also 
to  John  Smith,  under  whom  the  plaintiffs  claim,  adjoining  thereto, 
60  acres,  that  is,  20  acres  to  each  of  the  rights  of  John  PandJy, 
Thomas  Blanchard,  and  Oliver  Colburn,  on  the  3d  division.  This 
action  is  brought  for  the  60  acres.  No  right  is  claimed  by  either 
party  to  the  land  in  question  through  any  conveyance  from  the  ori- 
ginal proprietor.  The  deed  from  Mead  describes  the  80  acres  as 
bounded  north  by  the  lot  of  Smith  5  and  the  defendant  claimed  tlie 
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land  in  question  as  part  of  tbe  80  acre  lot.     The  Court  directed  a    AviJafiil, 
verdict  for  the  defendant,  the  plaintifis  having  failed  to  show  a  title     ^issIT' 
by  deed  from  the  original  proprietor,  or  by  the  statute  of  limitations,  ^^^^/^^^ 
or  by  a  prior  occupancy.  Smith  etaJ. 

.The  language  of  the  Court  is  a  correct  exposition  of  the  law  as  Meadian. 
to  what  is  required  of. the  plaintiff  in  ordinary  cases  to  entitle  him  to 
recover  In  ejectment.  But  in  this  case  it  is  insisted  by  tbe  plaintifis' 
counsel,  that  from  the  facts  shown  in  evidence  the  defendant  is  con- 
cluded by  the  division,  and  is  estopped  from  denying  the  plaintiffs' 
title.  In  recurring  to  the  facts  contained  in  the  case,  from  which 
it  may  be  supposed  the  plaintiff  is  concluded,  the  first  inquiry  is,  as 
to  the  effect  of  the  record  of  the  proprietors  on  his  rights.  The  ob- 
ject to  be  effected  by  a  division,  whether  made  conformably  to  the 
statute  or  not,  is  to  sever  that  which  was  before  in  common.  An 
actual  division  and  allotment,  made  and  approved  by  persons  who 
are  not  proprietors,  can  have  no  effect  upon  the  rights  of  those  who 
are.  If  a  majority  of  those  who  are  proprietors  should  lAake,  ap- 
prove of,  and  acquiesce  in  such  division,  it  can,  at  most,  have  no 
other  effect  upon  the  rights  of  the  minority,  than  to  sever  and  locate 
their  rights.  If  the  proprietors  liad  the  power  to  sanction  a  divis- 
ion, which  was  not  made  according  to  the  requisitions  of  the  stat- 
ute, they  had  no  authority  to  decide  a  question  of  title  ^  they  could 
not  divest  a  proprietor  of  his  right,  or  give  a  title  that  did  not  before 
exist.  There  is  nothing  in  the  law  that  authorizes  the  proprietors 
to  decide  a  question  of  title ;  it  may  therefore  be  likened  to  a  pro- 
ceeding coram  non  Judiccy  by  which  no  one  is  estopped.  The  re- 
cords of  the  acts  of  the  proprietors  cannot,  therefore,  estop  the  de 
fendant,  unless  they  are  to  be  considered  his  own  acts,  or  the  acts 
of  some  one  under  whom  he  claims ;  and  for  this  purpose  it  must 
at  least  appear,  that  he,  as  a  proprietor,  or  those  under  whom  he 
claims,  personally  aided  in,  and  approved  of  the  proceedings,  or 
have  recognized  those  proceedings  by  some  act  since,  exclusively 
applicable  to  that  which  involved  the  title  of  the  proprietors.  If 
the  proprietors  are  empowered  to  divide  into  severalty,  and  not  to 
decide  the  question  of  title,  that  which  furnishes  evidence  of  an  ac- 
quiescence, if  it  can  consistently  be  confined  to  such  acts  as  may  by 
the  proprietors  belegitimately  performed,  can  never  be  construed  to 
extend  to  such  as  may  not.    It  appears  from  the  case,  that  this  di 
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RuUand,    visioD  of  the  proprietors  has  ever  been  acquiesced  in^  and  the  landi^ 

^miJ'  ^^  ^^  ^^^^  ^^^  ^^^^^  holden  under  it ;  but  it  does  not  appear  that 
^•^•v-^^  John  Smith  was  a  proprietor.  As  no  right  is  claimed  by  posses- 
Smith^etal.  ^j^^^  the  effect  of  this  acquiescence,  &c.  must  be  confined  to  the 
Meacham.  severance,  and  the  extent  of  all  that  could  be  claimed  would  be  ap. 
pUcable  to  a  case,  in  which  a  proprietor  had  accepted  and'  taken 
possession  of  a  lot,  voted  to  him  in  lieu  of  his  draft.  The  casp 
ahows  the  defendant  claims  title  to  the  80  acre  lot  by  deed  from  the 
person  to  whom  it  was  voted  at  the  same  time  the  60  acre  lot  wa& 
get  to  Smith.  If  it  is  conceded,  that,  by  deed  poll  and  taking  pos- 
session, the  grantee  can  in  any  case  be  estopped,  it  is  not  perceived 
bow  the  taking  of  the  deed,  and  the  claim  under  it,  by  the  defend- 
ant, of  the  80  acres,  will  estop  him  from  denying  the  plaintiffs' 
right  to  the  60  acres  or  any  other  land.  The.  defendant  showed  no 
other  evidence  of  title  than  the  deed  of  Mead ;  and  none  need  have 
been  Si:own  as  against  the  plaintiffs.  It  does  not  appear,  whether 
Mead  was,  or  was  not  the  owner  of  the  original  right  of  Melvin  ; 
nor  does  it  appear  that  the  defendant  claimed  title  by  force  of  the 
vote  of  the  proprietors.  The  extent  of  all  that  can  be  inferred  from 
the  case  stated  is,that  he  recognized  the  division  &  allotment  There 
is  no  reference  in  the  deed  to  any  records  or  proceedings  of  the  pro- 
prietors ;  nor  any  recital  of  any  right  of  Smith,  by  which  the  defend- 
ant is  estopped,  unless  the  reference  in  describing  the  boundaries 
should  have  that  effect.  But  this  surely  cannot ;  it  is  but  a  sopposal, 
and  is  generally  immaterial  even  between  the  parties  to  the  deed. 
Suppose  there  is  a  mistake  as  to  the  title  of  the  person  described  as 
proprietor  of  the  adjoining  lot ;  there  can  be  no  authority  or  reason 
shown,  wherefore  the  parties  to  this  deed,  or  eitlier  of  them,  should 
be  estopped  from  questioning  the  title  of  the  person  named,  or 
should  be  prevented  from  holding  such  adjoining  lot,  by  purchase 
thereafter  from  the  real  owner,  against  the  person  named  as  own- 

Therefore  the  Court  consider  in  this  case,  that  nothing  short  of 
evidence  of  title  in  the  plaintiffs  from  the  original  proprietors,  of 
fifteen  years'  peaceable  possession,  or  of  a  prior  actual  possessioii 
(the  defendant  being  a  stranger,  having  shown  no  colour  of  rights 
could  have  availed  the  plaintiffs^  but  they  having  failed  of  shewing 
either,  judgment  must  be  rendered  on  the  verdict. 
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Town  of  Arlington  w.  Hinds. 

U.  executed  his  oole  of  the  following  tMior : 

''Jrlif^lm^  September  27,  1808. 
''  For  value  received  1  promise  to  pay  Luther  Stone,  Town  Treasilre r,  or  kia  suc- 
cessors in  office,  eighty  four  dollars  twenty  .seven  cents."— Held  that  the  town 
of  x\rliDgton  could  maintain  an  action  on  the^note  against  H.- 

THIS  was  an  action  of  asaumpnt  on  a  note  of  hand.  Pica, 
the  general  issue,  which  was  joined  to  the  Court,  by  iagreement  of 
parties.  The  evidence  given  by  the  plaintiff  on  the  trial,  was  not 
objected  to  by  the  counsel  for  the  defendant,  it  having  been  agreed 
that  the  same  objections  to  the  evidence  might  be  urged  upon  the  ar- 
gument, as  would  have  been  proper  upon  the  trial.  The  note  de- 
clared  upon  was  read  in  evidence,  of  the  following  tenor :— "  Ar- 
lington, September  27,  1S08.  For  value  received  I  promise  to 
pay  Luther  Stone,  Town  Treasurer,  or  his  successors  in  oflSce 
eighty-four  dollars  twenty-seven  cents." 

Luther  Stone  was  produced  as  a  witness  on  the  part  of  the  plain- 
tiff, who  testified,  that  Hinds  signed  the  note,  and  that  he  lived  in 
Arlington  at  that  time.— That  the  tenor  of  the  note  was  the  same 
as  had  been  usually  given  under  the  direction  of  the  Selectmen  and 
Trustees  of  Schools  for  monies  due  the  town. — Tliat  the  note  was 
given  for  rents  due  the  town  of  Arlington  upon  school  lands  occu- 
pied by  J.  Austin. — That  Austin  resided  in  Arlington  at  the  time 
the  note  was  given,  and  for  two  years  before. — That  Hinds  wrote 
and  signed  the  note  and  Austin  witnessed  it,  and  that  Austin  now 
resides  in  the  Slate  of  New- York.  It  was  shown  by  the  l^ecords  of 
the  town  of  Arlington  that  Luther  Stone  was  Town  Treasurer  from 
the  year  1789  for  thirty-two  years  in  succession. 

Smith  for  the  plaintiff.  An  agent  having  no  interest  in  the  per- 
formance of  a  contract,  cannot  support  an  action  on  such  contract 
in  his  own  name,  but  the  action  must  be  in  the  name  of  the  princi* 
pal.  1  Chit.  PI.  5,  24.  3  Bos.  &  Pul.  147,  Piggot  v.  Thompson. 
13  John.  38.  15  John.  1,  Rathbone  v.  Budling.  13  John.  60, 
Randall  o.  Van  Yechten.  10  Mass.  360.  5  Mass.  491,  Gilmore 
«« Pope.  9  Mass.  335,  Mann  v.  Chandler.  2  Con.  680,  Hovty 
V.  McQilK  1  Cranch  345,  Hodgson  v.  Dexter.  Bray.  230, 
Hinds  V.  Stone. 


Bennington 
July, 


Hiods. 
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Bennfngian      The  note  was  made  and  bears  date  at  Arlington  ;  the  makei 
18'^*.      must,  therefore,  have  intended  the  Town  Treasurer  of  that  town. 
v.^.-v.^w  2  BI.  Com.  379. 

Town  of        In  construing  a  contract,  the  Court  may  look  at  the  situation  of 
w.        the  parties.     Pow.  on  Con*  S76,  385*     Chit.  Er.  417.    3  Coke 
79  B.  (n/  44.)     1  Cranch  345.    3  Mass.  77. 

Corporatfbns  in  their  contracts  may  have  a  name  different  from 
that  of  then*  incorporation  ^  and  the  identity  of  a  corporation  thus 
acting  under  a  different  name,  may  be  shewn  by  parol  testimony. 
1  Bac.  501 — 2 — 3.  1  Com.  Law  Rep.  455^  Croyden  Hospital 
V.  Farley.     7  Mass.  441,  Minott  r.  Curtis.     10  Mass.  360. 

A  Town  Treasurer  has  authority  as  such  to  take  notes  for  debts 
due  to  the  town,  and  especially  where  he  has  been  permitted  so  to 
do,  for  a  long  course  of  time.  1  Stat.  408.  2  Con.  252,  Buckley 
V.  Derby  Fishing  Company. 

Every  person  is  supposed  to  assent  to  that  which  is  for  his  bene- 
fit, and  therefore  the  assent  of  the  town  to  the  note  in  question  may 
be  presumed.     Pow.  on  Con.  138 — 9.     3  East  274.    4  Day 

159,  349. 

That  there  may  be  an  implied  assent  on  the  part  of  a  corpora- 
tion is  well  settled.    7  Cranch  299^  Bank  of  Columbia  v.  Patter-  . 
son's  administrators.  12  John.  227^  Danforth  v.  Schoharie  and  Du- 
ane's  Turn.  Co.     14  John.  118,  Dun  v,  St.  Andrews  Church. 

The  note  in  question  is  payable  to  a  known  officer  of  the  town ; 
h  is,  therefore,  of  no  consequence,  who  took  the  note  or  how  ta- 
ken. 

A  contract  may  be  declared  on  according  to  its  legal  effect ;  there- 
fore, the  note  in  this  <;ase  is  declared  on  and  the  suit  properly  bro't 
in  the  name  of  the  town.  1  Chit.  299,  302.  1  Sel.  N.  P.  117- 
Cowp.  437,  Martin  v.  Hind.  1  Chit,  on  Bills,  530  note  1 — 5S2 
note  10. 

Thus  we  have  shown,  that  the  note,  in  point  of  fact  was  given  for 
a  debt  due  to  the  plaintiff,  the  town  of  Arlington,  and  that  It  was 
made  payable  to  the  Town  Treasurer  of  Arlington,  and  that  in 
point  of  law  the  present  action  on  the  note  is  properly  brought  m 
the  name  of  the  town,  and  that  consequently  the  plaintiff  is  entitled 
Id  a  judgment. 

Bfitnei  for  the  defendant.    It  is  contended  that  the  town  of  Ai' 
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lingtoii  18  not  entitled  to  recover  on  tke  note  in  questioti.    It  is  not  bm^gton 
apparent  from  the  face  of  the  note. that  the  consideration  moved      182/. 
from  the  town  of  Arlington,  and  no  parol  evidence  is  admissible  to  ^IJP^^ 
prove  that  fact.     11  Mass.  27 j  54.    2  Cranch  SOSi    It  does  not   Arliogtoa. 
aid  the  plaintiff  on  this  point  that  the  note  purports  to  have  been     q|^^^ 
executed  at  Arlington.    The  place  where  made  is  transitory^  and 
the  place  where  dated  is  immaterial.    It  is  no  part  of  the  contract  $ 
one  place  may  be  alleged  and  another  proved)  and  it  is  no  variance. 
Laws  PL  243.    How  then  can  the  fact,  where  dated,  lie  drawn  in 
to  affect  the  legal  operation  of  the  note  ?    For  aught  that  appears 
from  the  note,  Luther  Stone  might  as  probably  have  been  Town 
Treasurer  of  any  other  town.    No  inference  is  to  be  drawn  from 
the  fact  where  dated ;  much  less  from  the  residence  of  the  parties. 
If  a  note  had  been  given  at  Arlington  to  Joseph  Burr,  Town  Tnash 
urer,  when  in  fact  Town  Treasurer  of  the  town  of  Manchester, 
could  this  prove  him  entitled  to  the  note  as  Town  Treasurer  of  the 
town  of  Arlington,  or  vest  the  interest  of  the  note  in  that  town  ? 

Again,  if  in  fact  it  appeared  by  the  note  or  by  parol,  that  the 
consideration  moved  iVom  the  town,  it  could  not  give  the  town  the 
action.  The  rule  is,  that  the  legal  interest  in  bonds,  bills  of  ex- 
change, and  promissory  notes,  resides  in  the  person  to  whom  their 
contents  are  made  payable,  without  reference  to  the  person  from 
whom  the  consideration  moves.  Ham»  P.  A.  11,  33.,  313 — 14* 
10  Modern  28G.    2  Cranch  302, 308. 

In  the  present  case,  the  'note  being  made  payable  to  Luther 
Stone,  Town  Treasurer,  or  his  successors,  the  action  should  have 
been  brought  by  Stone.  The  addition  of  Town  Treasurer  is  mere 
descripUo  persoruBn  6  East  110*  8  Mass*  103.  9  John.  335* 
1  Wash,  199. 

Stone  can  only  be^r^arded  in  the  light  of  a  Trustee  of  the  town ) 
and  had  the  trust  appeared  on  the  note,  by  its  being  made  payable 
to  Luther  Stone  and  for  the  use  of  the  town,  Stone  alone  ctNild  haVe 
I    the  action.    Carthu  5.    2  Str.  555.     4  Mass.  263. 

If  the  legal  interest  in  this  note  is  in  Luther  Stone,  he  alone  cah 
bring  the  «ction.  The  right  of  bringing  the  action  cannot  reside  in 
Stone  and  the  town  at  one  and  the  same  time.  The  one  or  the  oth- 
er has  the  whole  legal  interest.  The  case  is  not  analogous  to  the 
cases  in  the  books,  where  principal  or  agent  may  sue  at  their  option^ 
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BHiningiQn  Besides^  bills  and  Dotes  form  an  exception  j  the  person  appearing 
1824       ^^  them,  as  interested^  must  sue  although  only  an  agent.    Ham. 
v^N'^^^  P.  A.  316. 

J^Uni^  As  Stated  by  the  plaintiff's  counsel,  as  a  general  rule,  it  is  admit- 
f^  ted,  that  a  mere  agent  cannot  in  his  own  name  support  an  action 
on  a  contract  made  by  him  as  agent.  The  legal  interest  in  sach 
contract  is  in  the  principal,  from  whom  the  consideration  moves. 
The  consideration  draws  with  it  the  legal  interest.  But  this  rule 
only  extends  to  simple  agreements — to  such  cases  only  where  it  b 
necessary  in  the  declaration  to  set  out  the  consideration,  and  prove 
it  as  alleged.  Bills  of  exchange,  promissory  notes,  bonds,  &c  im- 
port perse  a  consideration — none  need  be  alleged  or  prored. 
Hence,  in  such  cases,  the  legal  interest  is  in  such  persons  as  appear 
on  the  face  of  the  instrument  to  have  the  interest. 

Upon  tlie  question  whether  the  note  was  attetsed  by  a  witness, 
it  appears  that  Jeremiah  Austin  the  pretended  witness,  was  at  the 
time  of  die  attestation  an  inhabitant  of  the  town  of  Arlington,  and 
that  the  note  in  question  was  given  for  a  debt  due  from  Austin  to 
the  town.  If  the  witness  was  at  the  time  incompetent,  it  is  as  if 
there  had  been  no  witness,  and  no  matter  ex  past  facto  can  render 
the  attestation  operative.  A  ustin  was  incompent  upon  two  grounds : 
1st.  Upon  the  ground  that  he  was  an  inhabitant  of  the  town  at 
the  time  of  the  attestation,  a  member  of  the  corporation  now  suing: 
as  such  he  had  a  common  interest  in  all  debts  due  the  corporation, 
*  and  especially  in  the  school  funds  for  which  this  note  was  given. 

2dly.  Upon  the  ground  that  this  note  was  given  for  a  debt  doe 
from  Austin  to  the  town,  and  so  interested  to  have  this  note  collect- 
ed of  Hinds ;  for  should  the  note  prove  unproductive  it  would  re- 
vive the  debt  in  favour  of  the  town  against  him.  There  is  no  pre- 
tence that  there  was  an  agreement  that  the  note  of  Hinds  should  be 
received  as  payment,  and  the  town  run  the  risque  of  collecting  it- 
To  have  discharged  Austin,  there  must  Imve  been  soch  express 
agreement.  7  T.  R.  64.  5  John.  68.  Though  Austin  migiitin 
that  event  have  a  claim  against  Hinds,  the  note  having  been  givea 
by  Hinds  in  consequence  of  his  being  indebted  to  Austin,  yet  ti»t 
would  not  balance  Austin's  interest.  If  a  witness,  by  the  event  d 
a  suit,  may  be  laid  under  a  legal  obligation  to  pay  a  aun  of  moaej, 
though  he  may  have  a  right  to  recover  back  the  same  sum  tnm  a 
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third  person  he  cannot  testify,  his  interest  is  not  balanced— «this  is  B^nmngion 
the  case  of  bail  for  the  prosecution  of  a  suit.    2  Day  899*  1824. 

Skinneb,  Cb.  J.  delivered  the  opinion  of  the  Court.    The  plain-    ^^^^  ^ 
tiflPs  right  to  recover  is  resisted  on  the  ground  that  the  town  is  not  Arliogtoo. 
a  party  to  the  contract,  and  cannot  maintain  the  action ;  and  also,     Hiod*. 
that  the  statute  of  limitations  constitutes  a  bar.  1 

We  learn  from  the  records  of  this  Court,  that  an  action  has  been 
heretofore  brought  upon  the  n6te  here  given  in  evidence  by  Luther 
Stone,  as  Treasurer  of  the  town  of  Arlington,  in  which  judgment 
was  rendered  for  the  defendant,  upon  the  principle  that  no  right  of  , 
action  thereon  accrued  to  him  in  his  official  character.  It  also  ap- 
pears by  the  records  that  after  that  decision,  Luther  Stone,  in  his  . 
private  capacity,  instituted  a  suit  upon  the  same  note,  in  which  he 
failed  on  the  ground  that  from  the  face  of  the  note  it  appeared  that 
he  was  not  the  party  in  interest.  The  counsel  for  the  defendant 
now  contends,  that  the  last  decision,  which  was  in  his  favour,  was 
incorrect,  and  not  warranted  by  authority.  If  it  were  proper  to 
question  this  decision  in  a  case  where  the  same  point  was  presented, 
it  cannot  be  necessary  here ;  for  it  does  not  follow  ot  course,  that, 
because  an  action  may  be  sustained  by  one,  all  others  are  preclu- 
ded. There  are  many  cases  of  principal  and  agent,  bailor  and 
b«ulee,&c.  in  which  the  right  is  in  either. 

The  question  is,  can  the  action  be  sustained  by  the  present  plain- 
tiff? Whether  he,  for  whose  benefit  a  contract  is  made  by  another, 
shall  be  entitled  to  recover  on  it  or  not,  is  a  question  which  has  long 
been  agitated  in  the  Courts.  In  some  of  the  cases,  where  it  has 
been  held  the  action  cannol  be  maintained,  the  reason  assigned  is, 
that  the  promite  is  made  to  another ;  but  in  most  of  the  cases  it  is, 
because  he  b  a  stranger  to  the  cormderation.  On  examining  the 
cases  it  will  be  found  to  have  been  decided,  that  where  the  promise 
is  made  to  him  from  whom  the  consideration  moves,'  for  the  benefit 
of  another,  the  action  cannot  be  sustained  by  the  latter.  There  are 
also  authorities  of  great  weight,  that  maintain  the  right  of  the  liitter  , 

to  sue  upon  such  contract.  Many  of  the  authorities  show,  that  an 
action  can  be  maintained  by  the  former}  and  some,  that  the  action 
may  be  sustained  by  either.  There  are  cases,  in  which  it  has  been 
decided  the  former  cannot  sue.-^-Cases  also  are  to  be  found,  in 
which  the  promise  is  made  direct  to  the  latter,  and  still  he  is  not 
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^^^^  permitted  to  bring  the  action.   The  fair  coodosion  from  all  the  ca- 
1824.      ses  is  noty  that  the  right  to  maintain  the  action,  bj  him  from  whom 
^'^^'>^'^^  the  consideration  moYed,  is  not  supported  by  the  current  of  author* 
Ariiogtoo    ^^y  y  ^ut  the  right  to  maintain  the  action  by  him,  foir  whose  benefit 
„y*:        the  contract  is  made,  the  consideration  moving  from  another,  may  be 
considered  doubtful,  especially  where  the  promise  is  not  made  direct 
to  him.    The  principle  seems  to  be,  that  as  a  consideration  is  ne- 
cessary to  the  validity  of  all  simple  contracts,  it  becomes  material, 
in  deciding  to  whom  the  right  of  action  belongs^  to  inquire  from 
whom  the  consideration  proceeded.      Str.  592.     11  Mod.  241. 
Cro.  £.  380.     Hard.  S21.    Keb.  44, 64, 122.     Cowp.437.     As 
we  view  this  case,  the  question  whether  the  action  shall  be  sostain- 
td  by  the  person  only  from  whom  the  consideration  movea,  or  by 
the  person  for  whose  benefit  the  promise  is  made,  is  of  no  impor- 
tance ;  for,  whichever  way  that  question  be  decided,  it  will  be 
equally  favourable  to  the  plaintifiPs  right  to  recover — the  consider- 
ation having  proceeded  from,  and  the  promise  made  for  the  benefit 
of  the  Plamtifi*.* 

It  is  said  that  tlie  consideration  here  is  out  of  sight,  and  that  it 
cannot  be  inquired  into.  This  position  is  hardly  warranted  by  au^ 
thorily.  We  have  no  law  subjecting  notes  to  the  rules  of  the  law 
merchant.  By  statute  in  England,  and  in  some  of  the  United 
States,  promissory  notes  are  placed  upon  the  footing  of  bills  of  ex- 
change, which  import  a  consideration.  They  are  here  considered 
as  they  were  in  England  before  the  Statute  ol  Ann,  simple  con- 
tracts, and 'are  subject  to  all  the  rules  of  the  common  law  apptica- 
ble  to  such  contracts ;  their  consideration  may  be  inquired  into, 
though  the  burden  of  proof  is  on  the  defendant,  thaf  is,  he  must 
show  the  want  of  consideration  if  the  note  expre3s  value  received.t 
To  inquire  from  whom  the  consideration  moved  is  not  strictly  to 
impeach  it.  In  this  Court,  when  an  action  was  pending  upon  this 
very  note,  brought  by  Luther  Stone,  it  was  decided,  that  he  was  a 
>  stranger  to  the  consideration,  evidenced  from  the  face  of  the  note, 
and  that  he  was  not  entitled  to  recover. 

This  has  been  very  properly  considered,  by  the  counsel  for  the 
plaintifl*,  as  the  case  of  a  contract  with  an  agent.    To  oppose  thb 

•Sec  the  case  Whitelaw  Treasurer  v   Cahoon.--ante  29j. 
f  See  the  case  Brooks  r.  Page—aale  340,  344. 
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M  is  said  that  the  contract  is  a  perfect  one  on  tlie  face  of  it,  and  can-  Bmnington 
not  be  enlarged  or  diminished  5  that  it  does  not  appear  from  the      ^^jf^' 
note,  that  the  consideration  moved  from  the  town  of  Arlington  \  %.^-s^^%^ 
that  the  legal  interest  of  specialties,  bills  of  exchange  and  promis-    Town  qf 
sory  notes,  is  m  the  person  appeanng  on  the  face  of  them.  vs. 

The  principle  contended  for  as  to  deeds  and  merphantile  instru-  ^'°^' 
meots  is  just.  That  this  note  is  not  of  that  description  has  already 
been  attempted  to  be  shown.  If  the  position  were  correct,  that  no 
written  contract,  which  upon  the  face  of  it  is  perfect,  and  in  which 
nothing  is  expressed  from  which  it  may  be  inferred  that  any  other 
than  those  whose  names  appear  therein  are  intercisted,  in  other 
words,  the  name  of  the  principal  b  concealed,  can  be  enlarged,  &c, 
it  cannot  be  applied  here ;  for  no  one  can  entertain  a  doubt,  on 
reading  this  instrument,  that  Luther  Stone  has  no  interest  in  the 
contract,  that  he  acted  as  agent  for  the  town,  and  that  the  interest 
was  in  the  town.  The  promise  is  to  pay  "  Luther  Stone,  Town 
TVeastirer,  tyr  his  successors  in  office?*  It  would  be  unnatural  and 
strange  indeed,  that  Luther  Stone  from  his  private  effects  should  be 
making  provision,  in  case  of  his  death  or  removal  from  office,  for 
his  successor.  The  case  then  is  one  in  which  the  principal  is  not 
concealed,  or  rather  the  agency  is  manifested ;  and  in  such  case^ 
the  principle  insisted  on  by  the  plaintiff's  counsel,  that  the  agent 
cannot  sue,  is  fairly  drawn  from  the  cases  cited  of  Pigott  v,  Thomp- 
son, 3  Bos.  &;  Pul.  147,  Bowen  0.  Morris,  2  Taunt  374,  and  sev- 
eral others.  Where  a  contract  is  made  with  an  agent  and  the  prin- 
cipal named,  no  one  ever  doubted  the  right  of  the  latter  to  maintain 
the  action.  But  it  is  said,  that  although  it  does  appear  that  Luther 
Stone  was  not  personally  Interested,  but  was  acting  as  agent,  yet  it 
does  not  appear  from  the  note  who  was  his  principal,  that  is,  of  what 
particular  town  he  was  Treasurer  $  and  that  this  cannot  be  suppli- 
ed by  parol  testimony.  Assuming  then  that  Luther  Stone  was 
agent — that  the  interest  in  the  contract  is  the  interest  of  his  princi« 
pal,  and  for  which  he  might  sue  if  named,  the  correct  reading  of 
the  note  is  this :  <<  I  Adin  Hinds,  in  the  town  of  Arlington,  this 
27th  day  of  April,  1 808,  promise  for  value  received  to  pay  the  town 
eighty-four  dollars  twenty-seven  cents.'*  The  fair  and  legal  infer- 
ence must  be,  that  the  town  named  in  the  instrument  as  the  place 
where  the  contract  is  made,  is  the  town  to  whom  the  pr9mise  is 
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BetmingUm  made.    But,  if  this  is  uncertain,  the  ambigaityi  we  consider,  i»a/ 

wli       ^  explained  by  testimony  aUunde, 
s^'-N^-s^      The  defendant  further  relies  upon  the  statute  of  limitations.  The 
Ariineton    *^*^"^^  provides,  that  actions  upon  promissory  notes  atte^ed  by  one 
V'-        or  more  witnesses,  shall  be  commenced  within  fourteen  years,  &c. 
on  notes  unattested  within  six  years.    It  is  true,  this  note  was  exe- 
cuted before  the  passing  of  the  act,  authorizing  citizens  of  towns  to 
testify  in  cases  in  which  the  town  may  be  interested ;  and  is  attest- 
ed by  J.  Austin,  who  then  resided  in  Arlington.     But,  as  there  is 
no  proof  that  he  was  a  rated  inhabitant^  or  had  any  interest,  unless 
it  arose  from  bare  residence,  the, question  as  to  the  effect  of  the  at- 
testation of  an  interested  witness  does  not  require  examination. 

Judgment  must  therefore  be  for  the  plainUff. 


Huntington  vs.  Henry  Ltman  and  Company. 

Where  a  party  teekiof;  to  cbargo  a  partnership  is  apprised  that  tiie  traiisaciioD  h 
not  for  thtrir  benefit,  and  the  act  if  not  in  tlie  usatil  course  of  basinest,  prima 
fade  the  firm  i»  not  holden. 

It  is  not  neoessarjt  to  secure  a  per^oo  giving  credit  to  a  partnership,  that  he 
should  know,  or  believe  that  each  individual  member  of  the  firm  would  ap- 
prove of  the  transaction  ;  but  it  is  necef^ary  that  he  should  nat  know  that  the 
debt  attempted  to  be  secured  was  not  the  debt  of  the  partners  hip,  cr  the 
property  sold,  was  not  to  inure  to  their  benefit,  in  the  absence  of  all  proof  of 
the  assent  or  approbation  of  the  party  attempted  to  he  ciiarged. 

Sennington  THIS  was  an  action  of  assumpsit  on  a  promissory  note  for  the 
1824.  *  sum  of  one  hundred  and  ten  dollars,  bearing  date  the  19th  of  Feb- 
ruary, 1820,  and  signed  Henry  Lyman  and  Co. 

On  trial  upon  the  general  issue,  at  the  last  Februajy  term,  the 
defendants  admitted  the  execution  of  the  note  by  Henry  Lyman, 
and  the  existence  of  a  partnership  between  the  defendants  at  the 
time  the  note  was  executed,  but  resisted  a  recovery  on  the  ground 
that  the  note  was  given  for  the  purchase  of  a  horse,  that  the  artides 
of  partnership  did  not  extend  to  the  purchase  and  sale  of  horses  : 
and  also  that  the  plaintiff  knew  at  the  time  that  the  horse  was  not 
purchased  for  the  benefit  of  the  company.  * 

On  the  part  of  the  defendant,  articles  of  partnership  wereprodu- 
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ced.  executed  by  Henry  Lyman  and  John  Boardman,  and  bearing  Bcnmngim 
date  the  20th  March,  1818,  by  which  it  was  agreed,  "  that  the  said       1824.  * 
partners  enter  into  copartnership  in  the  mercantile  business  in  ^J^J^JjJJ^j, 
Shaftsbury,  and  that  the  said  Henry  Lyman  should  attend  to  and        vs. 
transact  the  business  of  the  said  concern  in  all  its  various  branch^,      4.  Jo, 
with  the  advice  of  the  said  John  Boardman." 

It  appeared  by  an  agreement  in  writing,  on  the  back  of  said  arti- 
cles of  partnership,  signed  by  the  said  Henry  Lyman  and  Clarissa  7 
Boardraan,  bearing  date  the  20th  day  of  March,  1814,  that  said 
partnership  having  been  dissolved  by  the  death  of  the  said  John 
Boardman,  they  the  said  Henry  Lyman  and  Clarissa  Boardman 
agreed  that  the  business  should  be  continued  in  the  name  of  Henry 
Lyman  &  Co.  for  their  joint  benefit. 

Daniel  Huling,  on  the  part  of  the  defendants,  testified  that  he 
heard  the  plaintiff  say,  that  he  had  sold  a  horse  to  Henry  Lyman, 
and  had  taken  Henry  Lyman  &  Co's  note  for  it,  for  one  hundred 
and  ten  dollars,  and  that  after  the  death  of  John  Boardman,  Mrs. 
Boardman  continued  the  business,  at  the  same  store  in  place  of  her 
husband. 

The  defendants  then  read  in  evidence  the  deposition  of  Horace 
Barlow,  who  testified,  that  some  time  in  the  winter  or  spring  of 
1820,  thought  it  was  in  the  month  of  February,  he  was  knowing  to 
t)aniel  Huntington's  selling  a  horse  to  Cornelius  Clarke,  or  Cor- 
nelius Clarke  and  Henry  Lyman,  forthe{furpose,  as  he  understood, 
of  matching  a  horse  which  Clarke  at  that  time  owned.  And  it  was, 
at  the  time  of  the  sale,  talked  over  between  Huntington  and  Clarke, 
that  they  wanted  to  purchase  the  horse  to  match  one  which  Clarke 
then  had*  The  price  of  the  horse,  he  thought  was  one  hundred 
and  ten  dollars ;  and  a  note  was  written  for  the  same,  either  paya- 
able  to  Daniel  Huntington,  and  signed  by  said  Clarke  and  Lyman, 
or  drawn  payable  to  said  Huntington,  and  signed  by  said  Clarke, 
and  indorsed  by  Ljrman.  This  note  Doctor  Huntington  seemed 
unwilling  to  take,  and  assigned  as  a  reason,  that  he  did  not  want 
Clarke's  name  on  it,  but  wished  a  new  note  drawn,  and  signed  by 
Lyman,  in  the  name  of  the  company  of  Henry  Lyman  &  Co.  and 
it  was  accordingly  done,  and  the  first  note  destroyed.  The  horse 
Ihat  was  purchased  was  i^ecei  ved  by  Clarke,  &  by  him  kept  for  three 
or  four  months,  and  then,  a«  he  understood,  was  sold  in  the  S^ate  of 
New-York. 
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Bifmngti^  On  being  questioned^  he  further  testified  that  he  lived  with  ltM<< 
^^**8247*  ''y  Lyi»an  at  the  time  the  horse  was  purchased. — That  the  bowe 
v,^^v^to/  was  never  in  his  keeping,  and  understood  at  the  time  that  the  horse 
Huntington  ^^  purchased  to  match  one  which  Clarke  iiad. — ^Tliat  he  presa- 

vs. 

H.  Lymau  med  Mrs.  layman  had  no  knowledge  of  the  purchase  of  the  horse. — 
*  ^^'      That  he  had  been  a  clerk  in  the  store  about  four  years. — That  Mrs. 
Lyman  intrusted  the  business  wholly  with  Lyman,  and  had  no 
•  means  of  knowimg  any  thing  of  the  affairs  of  the  store,  except  firom 

a  general  inventory  of  all  debts  due  to,  and  owing  by  the  store^ 
made  by  Lyman ;  she  was  in  the  habit  of  coming  to  Shailsbory 
once  a  year,  when  she  examined  this  inventory. 

Daniel  Huling,  called  by  the  plaintiff,  testified  that  he  had  no 
knowledge  of  the  avails  of  the  horse  for  which  the  note  in  questioo 
was  given,  having  gone  for  the  benefit  of  the  company ;  but  that 
Lyman  went  to  Alban>  with  the  horse  and  his  male,  with  Clarke^ 
and  came  back  with  a  grey  span«  He  knew  that  Lyman  was  in 
the  habit  of  purchasing  horses  for  two  or  three  years^  and  taking 
them  to  Troy,  Albany  and  Hartford  to  sell. 

Gershom  Waldo,  a  witness  on  the  part  of  the  plaintiff,  testified 
that  he  knew  of  Lyman's  buying  horses  to  raise  money  to  pay 
debts.  And,  at  one  time,  while  at  Mrs*  Boardmaa's  in  Troy,  was 
asked  by  her  if  he  knew  how  Lyman  got  along  with  business^  and 
inquired  if  he  knew  whether  Lyman  had  got  a  horse  for  her,  and 
said  that  Lyman  had  already  got  a  horse  for  her  use,  which  did  not 
suit,  and  as  he  was  trading  a  good  deal  in  horses,  he  was  to  take 
this  one  back  and  gdt  her  another.  Mrs.  Boardman  said  she  was 
afraid  Lyman  was  trading  in  horses  too  much  for  their  benefit: 
The  witness  said  he  knew  of  Lyman's  purchasing  many  horses, 
and  that  Mrs.  Boardman  came  out  to  Shaftsbury  about  •oce  a  year 
and  stayed  two  or  three  days  or  a  week. 

Ezra  Olin,  on  the  part  of  the  plaintiff,  testified  that  he  knew  Lf" 
^  roan  had  been  in  the  habit  of  purchasing  horses  for  three  or  foor  of 
the  last  years  of  his  deal ;  had  seen  Lyman  sell  horses  for  moneys 
and  had  known  him  to  take  horses  to  Troy,  Albany  and  Hartford 
to  sell.  At  one  time  M/s.  Boardman  told  him^  the  witness,  that 
Lyman  had  purchased  a  horse  for  her  that  did  not  suit  her,  and  she 
wished  Lyman  to  take  the  horse  back^  and  get  her  one  that  would 
.  suit,  as  he  was  in  the  liabit  of  purchasing  horses.    Mrs.  Boardman^ 
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While  at  Shafbbury  in  the  spring  of  the  year  1818  otlAlOf  told  Bennington 
kim,  the  witoessi  that  she  had  taken  an  mventory  of  the  cattle>.     im7* 
horses,  lumber  and  goods.    And)  on  being  cross-examined^  the  s^^v^^^^ 
witness  said,  that  at  the  time  alluded  to,  he  came  into  the  store^  and  HuDiinfiton 
seeing  the  goods  down  on  the  counter,  he  inquired  what  that  meant  t  E.  L/maa 
and  Mrs.  Boardman  answered,  that 'they  were  in  the  habit  of  taking, 
an  inventory  of  the  goods  every  year,  which  they  were  then  doing, 
and  that  this  was  all  she  said.     The  witness  further  said  that  he 
oQce  saw  the  horse  in  Lyman's  stable  ;  and  that  the  plaintiff  had 
lived  within  one  half  mile  of  the  store  ever  since  it  was  opened. 

Gardner  Bates,  on  the  part  of  the  plaintiff,  testified  that  in  the 
summer,  about  four  months  before  Lyman  failed,  he>  the  witness^ 
sold  a  horse  to  Lyman  for  eighty-five  dollars,  and  took  a  company 
note  for  it,  which  he  transferred,  and  it  canve  back  into  his  handsi 
lie  afterwards  called  on  William  Boardman,  who  after  some  hesi« 
tation  paid  it  He  told  William  Boardman  that  the  note  was  giv^* 
en  for  a  horse. 

Jonathan  Slocum,  on  the  part  of  the  plaintiff,  testified  that  he 
sold  a  horse  to  Lyiman  for  eighty  dollars,  and  took  a  c<Mnpany  note 
for  it  payable  the  first  of  April  after  Mrs.  Boardman  took  the 
books. — That  he,  the  witness,  transferred  this  note  to  John  H.  Olin^ 
jr.  January  before  it  fell  due,  he  settled  with  William  C.  Board* 
man  the  accounts  of  the  firm,  and  told  him  that  he  had  got  the  afore- 
said note.  When  the  note  fell  due,  he  understood  that  William  C. 
Boardman  paid  it ;  but  also  learnt  that  John  H.  Olin  threatened 
him  with  a  suit  if  he  did  not  pay  it,  and  that  he  would  attach  the 
goods  in  the  ^ore.  I  told  said  William  C.  Boardman  that  said 
note  was  given  for  a  horse,  and  he  afterwards  told  me  that  he  had 
paid  it. 

Moses  Fay,  on  the  part  of  the  plaintiff,  testified  that  he  sold  Ly^ 
man  a  horse  for  e^ty  dollars — that  Lyman  paid  him  some  money 
towards  it. — That  he  had  at  different  tiroes  sold  Lyman  three  or 
four  other  horses,  and  took  his  pay,  sometimes  out  of  the  store,  and 
sometimes  in  money  and  notes  against  others,  in  favour  of  the  com- 
pany.— That  Lyaan  had  a  family,  and  carried  on  considerable 
farming  bHsiness.-*-That  he,  the  witness,  had  taken  two  or  three 
horses  to  market  for  Lyman  and  brought  back  the  money  to  him. 

Benjiuam  Brown,  on  the  part  of  the  plaintiff,  testified  that  in  NeN 
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Bennington  vembefj  1819j  he  sold  a  horde  to  Lyman,  and  took  a  note  agiuosl 
\%^^*  the  company  payable  in  one  year,  and  William  C.  Boardraan  paid 

s^^v^'^N^  the  note ;  he,  Boardman,  knew  that  the  note  was  g^ven  for  a  hone, 

Huatiogtoit  3Q^  Lyman  told  him  that  it  was  sold  for  the  benefit  of  the  store. 

H.  Lymao  W.  J.  on  the  part  of  the  plaintiff,  tistified  that  he  sold  Lyman 
two  horses  in  payment  of  a  debt  due  from  him  to  the  company,  and 
which  were  credited  on  the  company  book.— That  he  sold  Lyman 
another  horse  fbr  which  he  paid  him  the  money. 

Nathan  Burton,  on  the  part  of  the  defendants,  testified  that  he  was 
one  of  the  Judges  who  tried  the  cause  in  the  Court  below,  bat  did 
not  recollect  that  Waldo  testified  that  Mrs.  Boardman  said  that  Ly- 
man was  trading  too  much  in  horses  for  their  benefit. 

William  C.  Boardman,  on  the  part  of  the  defendants,  testified 
that  on  the  20th  of  October,  1820,  an  inventory  was  taken  by  wit* 
ness  and  Henry  Lyman,  preparatory  to  a  dissolution  of  the  part- 
nership, of  all  the  company  property  at  Shaftsbury ;  which  com- 
prehended goods  in  the  store,  lumber,  cattle,  and  two  or  three  hors- 
es. And  some  articles  were  inventoried  which  the  witness  believed 
to  be  the  individual  property  of  Henry  Lyman. — ^That  on  the  23d 
of  December,  1 820,  the  whole  propeity  of  the  company  was  trans- 
ferred by  Lyman  to  the  witness'  mother,  Clarinda  Boaixtman,  she 
undertaking  to  pay  all  the  debts  against  the  cbmpany ;  and  he,  the 
witness,  was  made  agent  for  closing  the  concern. — That  on  the  l6th 
of  January,  1822,  a  dissolution  of  the  copartnership  took  place ; 
and  about  the  first  of  February  following,  Lyman  ran  away. — 
Shortly  after  Lyman  ran  away,  Gardner  Bates  demanded  pay- 
ment of  a  note  he  held  against  the  company,  and  threatened  an 
Immediate  suit  on  it  if  it  was  not  paid,  upon  which  he,  witness,  paid 
the  note. — That  at  the  time  he  paid  the  note  to  Mr.  Brown,  be  sop- 
posed  he  was  bound  to  pay  all  the  notes  that  had  the  company  name 
Qpon  them ;  but  he  was  afterwards  directed  by  Mr.  Russel  of  Troy, 
and  then  by  his  mother,  to  pay  no  debts  that  were  not  contracted 
within  the  limits  of  the  company  concern. — That  the  above  note 
was  paid  under  a  misapprehension  of  the  obligation  of  the  compa- 
ny, and  without  any  knowledge  or  direction  ofhbmoUier.  The 
witness  says  that  he  has  no  recollection  that  a%  the  time  he  paid  the 
above  notes  he  knew  they  were  given  for  horses.— ^That  the  note  in 
fa^^u^o^'Jonathatl  Slocom,  and  paid  to  JohnH.  OEh,  was  paid 
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wkfamt  (he  witness  knowing  for  what  it  w«s  giv^n  \  and  when  be,  ir^nnte^fMi 
the  witness,  afterwards  learnt  that  it  was  given  for  a  horse,  he  ex-t  ^^^824^* 
pressed  his  regret  that  he  had  paid  it.  n^^n^"^/ 

Henry  Lyman,  at  the  dissolution  of  the  partnershipi  claimed  as  Huotingtoo 
his  individaa!  property  a  saddle  and  bridle,  and  he  thinks  one  of  H.  Lyman 
the  horses.    His  mother  used  to  make  a  visit  to  Shaftsbury  about    "^^ 
once  a  year,  and  usually  stayed  there  two  or  three  days. 

Freeborn  Mattison,  on  the  part  of  the  defendants,  testified  that ' 
Cornelius  Clarke  had  the  horse  in  question  the  whole  of  the  next 
winter  after  he  was  purchased;  and  that  previous  to  the  purchase 
Clariie  had  a  bay  horse  for  which  he  wanted  a  match,  arid  inquired 
of  the  witness  if  he  knew  of  a  match  for  him «  witness  reeooimend^ 
ed  the  horse  in  qoeyt&an^  and  he  afterwarda^raw  Clarke  with  the 
horse,  but  never  saw  the  horse  in  Lyman's  possession. 

David  Mattison  2dj^on.  the  part  of  the  plaintiff,  testified  that  three 
or  four  years  ago  he  was  driving  the  horse  in  question  with  his  mate 
from  Troy  in  cotnpany  with  Clarke. — Three  or  four  miles  this  side 
of  Troy  they  met  Lyman,  who  stopped  them,  and  said  the  horses 
should  never  go  back  again  into  Vermonti  and  took  them  and  with 
Clarke  went  towards  Troy,  and  he  never  saw  the  horses  after-^ 
wards. 

Upon  this  evidence  the  Court  were  of  opinion  that  the  plaintiff 
was  entitled  to  recover,  and  under  their  direction  the  Jury  found  a 
verdict  for  the  plaintiff. — To  which  opinion  of  the  Court  the  coun- 
sel for  the  defendants  excepted,  and  filed  a  motion  for  a  new  trials, 
upon  which  the  cause  came  on  to  be  heard  at  the  present  term. 

Betmef  for  the  defendants.  It  will  be  contended  on  the  part  of 
the  defendants  that  they  are  entitled  to  a  new  trial  on  the  following 
grounds : 

1.  The  note  in  question  was  executed  by  Henry  Lyman,  in  the 
name  of  the  company  for  property,  known  at  the  time  to  the  vendor 
to  be  without  the  scope  of  the  partnership  concern,  as  originally 
established ;  and,  of  course,  not  obligatory  upon  the  firm. 

2.  From  the  whole  case,  no  act  appears  to  have  been  done  by 
Mrs.  Boardman  to  extend  the  partnership  to  the  purchase  of  hors- 
es, on  a  credit,  from  which  her  assent  to  the  giving  of  the  note  in 
question  can  be  presumed. 

To  bind  Mrs.  Boardman  to  the  payment  of  this  note,  she  must 
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P^w*^  faa^«  assenteii  to  it  at  the  time  of  its  execution ;  though  this  assent 
1824    *    might  be  proved  byprevtott9,coiicofRtYan^,  or  inferred  from  stAse^ 

gj[[^jr^^  quefU^cts:  such  subsequent  acts  as  always  furnish  evidence  of  the 
w.  assent  accompanying  the  contract. 
»od  Co.  3.  We  shall  not  take  up  the  time  of  the  Court  widi  an  examina* 
tion  of  the  evidence  relative  to  an  extension  of  the  partnership ;  for 
admitting  all  that  the  plaintiff  contends  for,  that  the  partnership 
was  extended  to  the  purchase  and  saleof  horses,  yet  it  is  very  dear 
tibat  the  defendants  are  entitled  to  a  new  trial.  The  law  is  well 
settled,  that  if  a  person  take  of  one  partner  the  partnership  secority 
for  property,  which  he  knows  at  the  tune,  is.  for  the  individual  use 
of  that  partner,  thoij^h  within  the  scope  of  the  partnership  basiness, 
the  firm  are  not  bound :  it  is  a  fraud  upon  the  other  partners. 
Swift.  Dig.  342-  4  John*  Rep,  271.  2  Esp.  Rep.  523.  2  Cainc's 
Rep.  246. 

Much  less  would  the  firm  be  bound  where  the  property  was  for 
the  use  of  a  third  person. 

In  the  case  at  bar,  it  appears  from  the  statement  of  the  evidence, 
that  it  was  proved  on  trial  to  the  Jury,'  that  the  horse  was  purchas- 
ed for  the  use  of  one  Clarke,  and  this  known  t6  the  vendor  at  the 
time  of  the  sale.  These  facts,  if  believed,  constituted  a  most  am- 
pie  defence,  aqd  it  was  the  pecuUv  province  of  the  Jury  to  weigh 
the  evidence. 

D.  Robinson  and  Merril  for  the  plaintiff.  A  partnership  be- 
tween country  merchants,  for  carrying  on  trade,  is  not  a  limited  er 
special  partnership :  it  extends  to  all  kinds  of  personal  chatteb. 
Swift.  Dig.  339.  And  if  a  note  be  given  in  the  name  of  the  firm 
for  an  article,  which  is  or  may  be  necessary  for  transacting  its  con- 
cerns, all  the  partners  are  holden.     4  John.  251. 

In  this  cdse  no  notice  was  ever  given  to  the  world  of  the  nature 
and  extent  of  the  partnership ;  of  course,  all  persons  dealing  with 
Lyman,  the  acting  partner,  could  judge  of  the  ea;tent  of  the  partner. 
sWp  only  by  the  extent  of  his  deal.  And,  from  the  evidence  in  th^ 
^  case,  it  appears,  not  only  that  Lyman  dealt  in  horses— that  he  con- 

tinually  purchased  and  sold  on  the  partnership  account,  but  that 
Mrs.  Boardman  had  a  perfect  knowledge  of  it. 

But  it  is  said  in  this  case,  that,  if  the  partnership  did  extend  to 
Ihe  purcha3«  ^nd  sale  of  horses,  yet  the  horse  in  question  was  not 
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purchased  for  the  benefit  of  the  company,  but  for  the  use  of  Clarke^  BenmVgfon 
a  third  person ;  and  that  this  was  known  to  the  plaintiff  at  the  time :  1924.  ' 
and,  therefwe,  it  is  said,  that  the  company  cannot  be  liable,  s-^-v-w 

We  are  not  disposed  to  controvert  the  prmciple,  that  if  a  person       «,. 
take  the  partnership  paper,  knowing  it  not  to  be  on  partnership  ac-  ^^^^^^ 
count,  the  partnership  are  n6t  liable ;  but  this  is  always  considered 
a  question  of  fraud.     7  East.  210.     13  East.  IJ^j  Ridley  et  al.  v. 
Taylor.    .4  John.  Livingston  v.  Rosevelt.     11  John.  5M,  Doty 
w.  Bates  et  al.     Chit,  on  Bills  45.     1  Cainp.  185.    And  the  fraud 
in  such  case  must  he  clearly  proved,  in  order  to  exonerate  the 
company.    But  the  evidence  in  this  case  does  not  even  prove  the 
fact  that  the  horse  was  not  purchased  for  the  benefit  of  the  compa- 
ny.   That  the  horse  was  purchased  for  the  use  of  Clarke,  and  that 
Clarke  received  the  horse  at  the  time  of  the  purchase,  does  not 
prove  this  fact  ^  for  the  horse  might  have  been  sold  to  Clarke  at 
the  time  of  the  purchase,  on  account  of  the  company,  but  it  cannot 
be  in  the  power  of  the  plaintiff  to  show  this;  he  has  none  of  the 
books  and  papers  of  the  "company  by  which  to  show  it:    But  it 
must  have  been  in  the  power  of  the  defendants  to  have  shown  that 
the  horse  was  pot  purchased  and  sold  on  die  company  account. 
The  company  books  and  papers  are  not  exhibited,  nor  does  Will- 
iam C.  Boardman,  who  settled  the  accounts  of  the  company  con- 
cerns, and  held  the  books  and  -papers,  say  one  syllable  respecting 
the  deal  between  Clarke  and  the  company.    It  must  then,  we  in- 
sist,  be  taken  that  the  facts  in  relation  to  the  deal  between  Clarke 
and  the  company,  could  not  be  safely  disclosed  by  the  defendants. 
At  any  rate  there  is  no  proof  that  the  purchase  and  sale  of  the  horse 
were  not  on  the  company  account;  And  the  plaintiff  having  shewn 
that  the  purchase  and  sale  of  the  horse  were  within  the  general 
scope  of  the  partnership  deal,  and  the  defendants  haying  failed  of 
shewing  that  this  particular  purchase  was  not  made  for  the  benefit 
nor  intended  for  the  benefit  of  the  company,  the  company  must  on 
every  principle  be  bound  to  pay  the  note. 

Skwnsr,  Ch.  J.  delivered  the  opinion  of  the  Court.  This  ac- 
tion is  founded  upon  a  note  of  hand,  executed  In  the  name  of  Hen- 
ry Lyman  &  Co*  to  Daniel  Huntington  the  plaintiff.  The  firm  of 
Henry  Lyman  &  Co.  consisted  of  Henry  Lyman  of  Shaftsbury, 
and  Clarinda  Boardman  of  Troy.    The  consideration  of  the  not^ 
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Benmngbm  was  a  horse  sold  by  Huntington.    At  the  trial  the  counsel  for  the 
'isS'^*  defendants,  or  rather  for  Mrs.  Boardman,  resbted  a  recovery  on  the 
v^N^*^  ground  that  the  partnership  was  for  such  mercantile  purposes  as  usii- 
Hantington  ^^^y  appertain  to  a  country  store,  and  did  not  extend  to  the  pur- 
H.  hymnn  chase  and  sale  of  horses ;  and  also,  that  the  plaintiff  at  the  time  of 
taking  the  note,  knew  the  debt  was  not  the  debt  of  the-partnership, 
but  the  purchase  of  the  horse  was  by  Cornelius  Clarke,  a  third 
person,  and  for  his  benefit,  or  for  that  of  himself  and  Lyman.     To 
oppose  the  first  part  of  the  defence,  the  plaintiff  relied  on  proving 
that  the  partnership  had  been  extended,  by  the  transactions  of  the 
partners,  to  the  purchase  and  sale  of  horses  upon  credit,  and  there- 
by he  was  authoria&ed  to  take  the  note.    And  from  the  case  as  allow- 
ed it  would  seem,  that  the  attention  of  the  Court  was  wholly  drawn 
to  the  testimony  upon  this  point,  and  that  the  other  ground  was 
overlooked  in  directing  a  verdict  for  the  plaintiff.     Whether  the 
testimony  was  sufficient  to  justify  the  Court  in  directing  a  verdict 
upon  the  question  of  the  extension  of  the  partnership  is  not  neces- 
sary now  to  examine.    In  deciding  upon  this  application  for  a  new 
trial,  the  attention  of  the  Court  has  been  directed  to  the  inquiry, 
Is  the  plaintiff  entitled  to  recover,  if  he  knew  at  the  time  of  taking 
the  note,  that  the  contract  was  not  for  the  benefit  of  the  partner* 
ship  }  Was  there  evidence  given  to  the  Jury  tending  to  prove  this^ 
and  which  they  ought  to  have  weighed  ? 
In  the  case  of  Arden  v.  Sharp  and  Gilson,  although  there  was  no 

« 

proof  direct,  that  the  transaction  was  known  to  the  plaintiff  to  be 
ibr  the  sole  benefit  of  .Gilson,  one  of  the  partners.  Lord  Kenyon 
says,  «  When  the  party,  who  brings  the  action,  took  the  bill,  with 
the  indorsement  of  one  partner  only,  (Gilson  indorsed  in  the  name 
of  the  firm)  and  was  uiformed  thsft  the  transaction  was  to  be  con- 
cealed from  the  other,  he  cannot  sue  the  partnership ;  the  transac- 
tion indiaUea  that  the  money  was  for  the  partner's  own  use,  and 
was  not  raised  on  the  partnership  account."  The  same  Judge  again 
says,  in  the  case  of  Wells  v.  Masterman  et  aL— ^^  If  a  man,  who  has 
dealings  with  one  partner  only,  draws  a  bill  on  the  partnership,  en 
account  of  those  dealings,  he  is  guilty  of  a  fraud ;  and  in  his  hands 
the  acceptance  made  by  the  partner  is  void."  The  doctrine  here 
expressed  is,  a  knowledge  that  the  dealing  is  not  for  the  firm,  ren- 
ders the  security  (hmdnlent  and  void.    In  the  first  case  the  drcttm*- 
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stance  of  the  partner's  having  requested  the  transaction  concealed^  Beiminfton 
without  other  evidence,  was  considered  sufficient  to  establish  both       1824.  * 
facts,  that  is,  that  it  was  not  for  the  firm,  and  knowledge  thereof  in  vjrv,^'^/ 
the  party.     In  the  case  of  Sheriff  v.  Wilks  et  al.  the  same  princi-  HuoUngton 
pie  is  fully  recognizee^  by  the  whole  Court,  and  in  many  other  cases.   H.  Lymaa 
The  case  of  Ridley  v.  Taylor,  which  is  much  relied  on  by  the  coun- 
sel for  the  plaintiff,  cannot  be  considered  as  opposed  to  this  princi- 
pie.     Lord  EUenborough,  in  delivering  the  judgment  in  that  case, 
says,  « If  this  were  distincUy  the  case  of  a  pledging,  by  ope  part- 
ner,  of  the  partnership  security,  for  hU  own  separate  debt,  without 
the  authority  of  the  other,  we  should  have  no  hesitation  in  pronoun- 
cing a  bill,  drawn  under  such  circumstances,  void,  &c." 

The  law  we  believe  lo  be  settled,  that  where  the  party  seeking  to 
charge  the  partnership  is  apprized  that  the  transaction  is  pot  for  or 
on  account  of  the  firm— that  the  credit  is  not  for  their  benefit,  and 
the  act  is  not  in  the  usual  course  of  business,  prima  facie  the  firm 
is  not  holden.     The  onuaprobandi  then  fairs  upon  the  plaintiff. 
He  must  show  the  authority  or  approbation  of  the  party  attempted 
to  be  charged.    1  Sal.  126,   1  East.  49.   4  John.  R.  251.    2  Esp. 
525, 73 1 .    8  Vez,  544.    Liv.  P.  342.     The  remaining  inquiry  is, 
was'there  testimony  given  to  the  Jury  tending  to  prove  Huntington's 
knowledge  ?  And  of  this  no.doubt  can  be  raised.    If  the  testimony 
of  Barlow  is  to  be  credited,  and,  ©fits  credibility  the  Jury  ought  to 
have  b^n  permitted  to  decide,  not  only  knowledge,  but  covin  is 
fairly  inferable  from  the  whole  transaction.  The  hone,  he  says,  was 
purchased  for  Clarke,  and  to  mate  one  that  he  owned,  and  this  un- 
derstood by  Huntington  at  that  time.     The  note  of  Clarke  indors- 
ed by  Lyman,  or  of  Clarke  and  Lyman  jointly,  was  executed. 
Huntington  wished  a  new  note  drawn  and  signed  by  Lyman  in  the 
name  of  the  firm,  which  was  done,  and  the  first  note  destroyed. 
If  the  credit  of  Clarke,  or  Claike  and  Lyman  were  good,  it  would 
liave  been  relied  upon  5  but  if  not,  and  the  credit  of  Mrs.  Board- 
man  was  demanded,  tliere  ought  to  have  been  evidtnce  of  her  con- 
•ent,  express  or  implied.     But,  so  for  from  this,  the  evidence  not 
only  shows  that  Huntington  knew  it  was  not  a  partnership  concern^ 
but  on  the  contrary,  from  the  execution  of  the  firit  note  by  Clarke 
md  Lyman,  it  was  ftdrly  to  be  inferred  that  neither  the  usual  course 
pf  business,  ngr  any  assent  of  Mrs.  Boardman,  WO«ld  wtrraat  tlw 
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Sennintt»n  attempt  to  charge  her.  From  the  facts  the  Jury  might  very  naturai^ 
^24*'^^*  ly  conclude,  that  Huntington  was  persuaded^  that  if  Mrs.  Board- 
N^^V^  man  was  charged,  it  must  be  effected  without  her  knowledge  or 
HuDtingtoD  consent* — She  resided  at  a  distance  from  the  store  where  the  busi- 
H  Lyraao  ness  of  the  partnership  was  transacted,  and  ^er  capital  constituted 
the  means  employed. 

It  is  not  necessary^  to  secure  a  person  giving  credit  to  a  partner- 
ship, that  he  should  know  or  believe  that  each  individual  of  the 
firm  would  approve  the  transaction ;  but  it  is  necessary  that  he 
should  not  know  that  the  debt  attempted  to  be  secured  was  not  the 
debt  of  the  partnership,  or  the  property  sold  was-  mot  to  inure  to 
their  benefit,  in  the  absence  of  all  proof  of  the  assent  or  approbation 
of  the  party  attempted  to  be  charged. 
The  verdict  therefore  must  be  set  aside  and  a  new  trial  granted. 


Myers  vs.  BrownelL. 

On  the  3d  of  March,  1817,  A  exectit<»d  a  mortgage  of  bit  farm  to  B.  to  secure  tfae 
payment  of  a  debt  due  from  A.  to  B>  On  the  15th  of  November,  1820,  C  a 
creditor  of  A.  cttmoieoced  an  action  against  A.  and  attached  the  same  farm. 
On  the  3d  of  February,  1821,  the  debt  due  from  A.  to  B.  lecured  by  taid 
mortgage  remaining  unpaid,  A.  executed  a  warranty  deed  to  B.  of  the  same 
farm,  in  fuU  ntisfaetion  of  s!«id  debt.  In  June,  1821,  C.  recovered  judgment 
in  hisBuitagaioit  A.  prayfd  out  execution,  and  ellended  the  same  on  a 
part  of  the  same  farm.^Held  that  the  execution  of  the  warranty  deed  by  A. 
to  B.  was  not  a  performance  of  the  condition  of  the  mortgage,  but  operatei! 
as  a  release  of  the  equity  of  redemption,  and  that  the  title  of  B.  under  the 
mortgage  was  not  merged  in  his  title  under  the  warranty  deed,  but  that  B  is 
to  beooosidered  as  a  prior,  and  C.  as  a  subsequent  mortgagee. 

A  person  in  the  chain  of  title  is  a  competent  witness,  if  it  appear  that  be  has  no 
interest  in  the  event  of  the  suit. 

Senni  /on  '^^^^  ^^^  ^"  action  of  ejectment  for  eleven  acres  of  land  in 
February,  Pownally  part#f  a  farm  of  one  hundred  and  sixty  acres  formerly 
owned  by  Samuel  Cord.  On  trial  upon  the  general  issue  at  the 
last  term,  the  plaintiff  to  maintain  the  issue  on  his  part,  gave  in  ev- 
idence a  copy  of  a  record  of  the  County  Court  by  which  it  appea^ 
ed  that  on  the  15th  of  November,  1820,  said  farm  was  attached  at 
the  suit  of  the  plaintiff,  Myers,  against  Cord.— That  judgment  was 
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rendered  in  favour  of  Myers  against  Card  in  that  suit  at  Jnnc  term,  BerMttiion 
1821. — That  Myers  prayed  oat  execution  on  the  judgment^  and  oil      1321'^' 
the  3d  of  August,  1821,  extended  the  same  on  the  lands  in  que»-  sm^^n^**^^ 
tion.     The  defendant,  Brownell,  then  gave  in  evidence  a  moilgage      Myers 
deed  of  the  whole  farm,  executed  by  Card  to  him  on  the  3d  of  Brownell. 
March,  181/,  conditioned  that  Card  should  pay  three  several  note* 
of  hand,  executed  by  him  and  Brownell  to  other  persons,  for  the 
security  of  debts  due  from  said  Card,  amounting  rn  the  whole  *fo 
$4350.     The  whole  of  the  notes  fell  due  within  otte  year  thereaf* 
ter.     And  it  appeared  that  Brownell  had  paid  some  part  of  the  turn 
due  on  said  notes ;  and  he  gave  in  evidence  a  record  of  the  Court  of  % 

Chancery,  by  which  it  appeared  that  at  August  term,  1821,  Brow- 
nell obtained  a  decree  of  foreclosure  by  which  Card  was  decreed  to 
pay  Brownell  the  sum  of  $4530  49,  and  the  interest  thereon^  by 
the  first  day  of  August  1 822,  or  be  foreclosed. 

The  plaintiff  then  offered  in  evidence  a  copy  of  a  deed  of  warran* 
fy  from  Card  to  Brownell  of  the  whole  farm,  dated  3d  of  Februa* 
ry,  1821,  together  with  evidence  tending  to  show  that  at  the  same, 
time,  Brownell  having  paid  no  part  of  said  notes,  it  was  agreed  be- 
tween Brownell  and  Card,  in  consideration  of  said  conveyance 
that  Brownell  should  pay  the  amount  of  said  notes ;  and  that  Card 
then  agreed  to  indemnify  Brownell  against  the  encumbrance  of  the 
plaintiff's  attachment,  and  that  Brownell  has  since  received  of  Card 
some  portion  of  the  amount  of  the  plaintiff's  demand  in  his  suit 
against  Card.     All  which  evidence  thus  offered  by  the  plaintiff  was 
excluded. 

The  defendant  then  offered  Card  as  a  witness,  his  interest  having 
been  discharged.  The  plaintiff  objected  to  the  admission  of  Card 
as  a  witness,  on  the  ground  that  he  was  in  the  chain  of  title,  which 
objection  was  overruled  by  the  Court^  and  he  was  admitted  as  a 
witness.  The  Jury  returned  a  verdict  for  the  defendant.  The 
plaintiff  filed  exceptions  to  the  opinion  of  the  Coart  in  excluding 
the  evidence  by  him  offered,  and  admitting  Card  as  a  witness  on 
the  part  of  the  defendant,  and  filed  a  motion  for  a  new  trial,on  which 
(he  cause  came  on  to  be  heard  at  the  present  term. 

Bennet  for  the  plaintiff.  We  shall  insist  that  a  new  trial  ought 
to  be  gicanted  on  account  of  the  rejection  of  the  evidence  on  the  part 
of  the  plaintiff,  on  the  following  grounds: 

57 
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Btnmngttn      1.  The  mortgage  deed  executed  by  Card  to  Brownell  on  the  Sd 

1824.      of  March^  1817,  was  given  to  indemnify  firownell  from  loss  in  co»- 

v^-\/-^^  sequence  of  his  having  become  surety  for  Brownell  to  a  large 

^y*"  ^  amount. 

vs. 

Browoell.  It  is  well  settled  law,  that  the  person  to  be  indemnifiedi  to  entitle 
him  to  maintain  an  action,  must  shew  that  he  has  sustained  daq^- 
age,  in  the  payment  of  money,  or  in  some  thing  to  which  the  condi- 
tion of  indemnity  extends.  A  bare  liability  to  be  damnified  is  not 
enough.  Hence,  until  there  was  an  actual  damnification,  there  could 
be  no  breach  of  the  condition  of  the  mortgage.  And,  by  the  statute 
^  law  of  this  State,  a  mortgagor  has  against  the  mortgagee  the  right  of 

possession  until  there  be  a  breach  of  the  condition.  The  facts  of- 
fered to  be  proved  on  the  part  of  the  plaintiflT,  showed  that  on  the 
3d  day  of  February,  1821,  (the  date  of  the  warranty  deed)  Brown- 
ell had  not  been  damnified ;  and  that  at  that  time,  as  a  considera- 
tion for  that  conveyance,  he  undertook  to  pay  on  his  own  account 
all  the  debts  contained  in  the  condition  of  the  mortgage,  and  for 
which  he  was  originally  but  a  surety ;  and  also  indemnified  him- 
self by  Dond  against  Myers'  attachment.  From  these  facts  It  is 
clear  that  Brownell  had  at  no  time  been  damnified — could  at  no 
time  maintain  a  personal  action  against  Card,  and  hence,  under  the 
statute  of  this  State,  could  not  maintain  an  action  of  ejectment  to 
recover  possession  of  the  mortgaged  premises. 

2.  At  law,  as  well  as  in  Chancery,  a  mortgage  is  regarded  as  a 
mere  accident  to  the  debt,  its  principal.  By  assigning  the  debt  the 
mortgage  passes ;  by  paying  it  the  mortgage  is  satbfied.  2  Bur. 
978.     7John.  278.     11  John.  538.     iJohn.  580. 

In  the  present  case,  the  implied  undertaking  on  the  part  of  Card 
to  indemnify  Brownell  for  becoming  his  surety  was  the  principal  to 
which  the  mortgage  as  an  aqcident  was  attached.  The  evideoce  of- 
fered and  rejected  by  the  Court,  entirely  swept  away  this  implied 
undertaking ;  so  much  so,  that  if  Card  had  been  afterwards  com- 
pelled to  pay  the  notes,  he  might  well  have  sued  Brownell  for  mon- 
ies paid  for  his  use. 

The  execution  of  the  second  deed  was  by  the  express  Cttntract  of 
the  parties,  (without  resorting  to  the  principle  of  merger,  founded 
upon  a  legal  inference)  a  satisfaction  of  the  mortgage.  Theorigi* 
nal  relation  between  Card  and  Brownell  watcbanged.    Card  in 
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fact,  as  between  them,  after  the  second  deed,  stood  as  security  for  Bmrnniian 
Brownell  on  the  notes.     How  then  can  the  mortgage  be  regarded  as     ^1^4^* 
a  subsisting  title  ?— «it  must  fall  with  that  to  which  it  was  attached,  s.^'sy^*^ 
**A  weak  foundation  destroys  the  superstructure."    This  argu-     Myert 
ment  goes  upon  the  ground  that  there  had  been  a  breach  of  the  con-  Brownell. 
dition. 

3.  It  is  contended  that  the  title  of  the  mortgage  was  merged  by 
the  legal  operation  of  the  second  deed. 

As  a  general  rule,  where  the  legal  and  equitable  titles  are  uni- 
ted, the  equitable  title  no  longer  exists ;  it  is  merg«!d  in  the  legal    • 
title,  and  extinguished  by  the  unity  of  seisin.    2  Bl.  Com.  177. 
Coke  Lit.  384. 

Chancellor  Kent,  in  the  case  James  o.  Morey,  7  John.  R.  278 
says,  ^^  The  merger  is  only  prevented  in  Chancery  in  special  cases, 
where  it  was  the  evident  intention  of  the  parties,  and  where  justice 
requires  the  encumbrance  to  be  kept  up."  But  why  keep  up  the 
encumbrance  in  this  case?  Does  justice  require  it  ?  Did  not  Brown- 
ell himself  treat  the  mortgage  as  extinguished  ?  Did  he  not  provide 
ibr  the  Myers  claim  ?  Does  he  not  now  hold  in  his  hands  nearly  the 
whole  amount  of  that  debt  ? 

The  case  of  Groodlittle  v.  Pope,  7  T.  R.  185,  is  conclusive  on 
this  point ;  for  how  could  posterior  equitable  rights  be  let  in  to  the 
prejudice  of  the  mortgage,  unless  his  mortgage  was  merged  in  the 
absolute  conveyance,  which  Chancery  might  decree  in  pursuance  of 
the  agreement  of  179^  ? 

D.  Robinson  and  Sheldon  for  the  defendant.  The  plaintiff  h2(3 
taken  two  exceptions  to  the  opinion  of  the  Court,  first  that  the  evi- 
dence offered  by  the  plaintiff  was  improperly  excluded,  and  second- 
ly that  Card  was  improperly  admitted  on  the  part  of  the  defend- 
ant. 

In  support  of  the  first  exception  the  counsel  for  the  plaintiff  con- 
tends that  the  defendant's  title  under  the  mortgage  was  merged  in  • 
his  title  under  the  subsequent  deed  of  warranty ;  but  he  has  himself 
shown  that  the  defendant's  title  under  the  warranty  deed  is  merged 
in  his  title  under  the  mortgage.  He  says  that  it  is  a  general  rule, 
that  where  the  legal  and  equitable  titles  are  united,  the  equitable  ti- 
tle no  longer  exists;  that  it  is  merged  in  the  legal  title,  and  extin- 
guished by  the  unity  of  seisin*    Now  apply  this  principle  to  the 


452  CASES  IN  THE  SUPREME  COURT 

Benmnglm  pregeot  cas«.   The  defendant  bad  the  legal  title  under  the  mortgage, 
1824    '   ^d  which  had  become  absolute  at  law,  as  there  had  been  a  breach 

N^v^  of  the  candition.     Card  had  a  mex^  equitable  title  only — a  right  in 
Mym     equity  to  redeem.     6  Mass.  52,   4  John.  2^1,    This  equitable  title 

Browuell.  Card  conveyed  to  the  defendant,  and  being  united  with  the  defend- 
ant's prior  legal  title  under  the  mortgage,  was  merged  in  it }  and 
the  defendant  then  had  under  the  mortgage  an  absolute  indefeasible 
title,  which  was  before  defeasible,  subject  to  be  defeated  by  a  re- 
demption. As  Card  had  only  this  equitable  title,  an  equity  of  re- 
demption in  the  mortgaged  premises,  he  could  convey  nothing  more 
by  any  form  of  conveyance.  And  it  is  perfectly  indifferent  in  what 
form  he  conveyed  his  tide  to  the  defendant,  whether  by  a  release  of 
his  equity  of  redemption  in  form,  by  a  deed  of  warranty,  quitclaim 
deed  or  other  conveyance— the  only  legal  effect  is  the  same,  to  ren- 
der the  title  of  the  defendant  absolute  and  indefeasible,  which  was 
l^fore  def(Sasible,  subject  to  be  defeated  in  equity  by  a  redemption 
of  the  mortgage,  2  Con.  Rep.  l6l,  Baldwin  v»  Norton.  8  John. 
29*  It  follows  that  the  evidence  offered  on  the  part  of  the  plain- 
tiff, and  rejected  by  the  Court,  was  perfectly  irrelevant  and  prop 
erly  excluded. 

The  counsel  for  the  plaintiff,  it  seeros,  does  not  rely  on  his  second 
exception — the  admission  of  Card  as  a  witness.  That  a  grantor 
in  a  deed,  when  discharged  from  all  liability  arising  from  hb  deed, 
is  a  competent  witness  in  support  of  the  tide  derived  from  the  deed 
.  has  been  often  decided.  Swift.  Dig.  748.  .  5  Day,  Clarke  p.  John- 
son. Cro,  Char.  102.  18  John.  60.  6  John.  135,  Mapes  p. 
Frost  et  al.     2  John.  394. 

Skinner,  Ch  J.  delivered  the  opinion  of  the  Court.  The  plain, 
tiff,  Myers,  claims  in  his  declaration  eleven  acres  and  forty-three 
rods  of  land  in  Pownall,  being  part  of  a  faim  of  one  hundred  and 
sixty  acres,  formerly  owned  by  Samuel  Card,  The  action  was  tri- 
ed at  the  last  term  under  the  general  issue.  The  plaintiff  to  main- 
tain the  issue  on  his  part,  showed  in  evidence  copies  of  tbe  record 
of  the  County  Court,  from  which  it  appeared  that  on  the  15th  of 
November,  1 820,  the  farm  was  attached  at  the  suit  of  Myers  against 
Card ;  judgment  in  that  suit  was  rendered  JiuM*  term,  1831 ;  and 
the  lands  m  question  appraised,  and  taken  upon  the  execution,  in 
satisfaction  thereof,  on  the  3d  of  August,  1821.     The  defendant, 
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BroxmeWf  then  showed  in  evidence  a  deed  of  the  whole  farm  exetu-  Btnningtm 
ted  by  Card  to  biro  on  the  3d  of  March,  1817,  conditioned,  that  if  ^^il^i,^'* 
Card  should  pay  three  several  notes  of  hand,  executed  by  htm  and  v^^^^^*^/ 
Brownell  to  other  persons,  amounting  in  the  whole  to  $4350,  ac-     Mytn 
cording  to  the  tenor  of  said  notes,  then  the  deed  to  be  void.     The   Browoell. 
notes  all  became  due  within  one  year.     He  further  showed  in  evi- 
dence, that  he  had  paid  some  part  of  the  sums  due  on  the  notes  ; 
also  the  record  of  the  Court  of  Chancery,  August  term,  1821,  by 
which  Card  was  decreed  to  pay  Brownell  the  suni  of  |^4580  49, 
.and  the  interest  thereon,  by  the  1st  of  August,  1822,  or  be  foreclo- 
sed.   The  plaintiff  then  offered  in  evidence  the  copy  of  a  deed  of 
warranty,  from  Card  to  Brownell,  dated  the  8d  of  February,  A.  D. 
1 821,  of  the  whole  farm ;  together  with  evidence  tending  to  show, 
that  at  that  time,  Brownell  having  paid  no  part  of  the  notes,  it  was 
agreed  between  Brownell  and  Card,  in  consideration  of  the  convey- 
ance, Brownell  ehould  pay  the  amount  of  the  notes  ;  and  also,  that 
Card  then  indemnified  Brownell  against  the  encumbrance  of  the 
piaintifTs  attachment,  and  that  Brownell  has  since  received  a  large 
portion  of  the  money;  all  which  evidence  was  excluded.     The  de- 
fendant ofiered  Samuel  Card  as  a  witness — his  interest  having  been 
discharged.     The  plaintiff  objected  to  his  testify ing,  and  the  objec- 
tion was  overruled.     Verdict  for  the  defendant.     The  plaintiff  ex- 
cepts to  the  opinion  of  the  Court  in  rejecting  the  testimony  by  him 
offered ;  and  in  the  admission  of  Card  as  a  witness. 

The  defendant  having  shown  a  prior  encumbrance  to  that' of  the 
plaintiff  under  the  attachment,  it  becomes  necessary  for  the  plain- 
tiff to  show  this  riglit  of  the  defendant  extinguished  or  removed. 
The  ground  taken  by  the  piaintifTs  counsel,  if  rightly  understood,as 
to  the  legal  effect  arising  from  the  facts  offered  to  be  proved,  is,  that 
the  interest  of  Brownell,  acquired  by  the  deed  uf  1817,  was  merged 
in  the  interest  acquired  by  the  deed  of  1821 ;  or  that  the  execution 
of  this  d^d,  and  the  agreement  of  Brownell,  in  consideration  there- 
of, to  pay  the  demands  referred  to  in  the  condition  of  the  first,  was 
in  law  a  performance  or  satisfaction  of  the  condition,  or,  in  other 
words,  a  payment  of  the  debt,  (for  tiie  case,  on  principle,  is  not  dis- 
'inguishable  from  one  in  which  the  deed  of  mortgage  is  executed 
iirectly  to  the  creditor).  The  lien  of  Myers,  the  attaching  credit- 
or, is  to  be  regarded  in  the  same  point  of  view,  as  that  of  a  second 
mortgagee}  and  in  deciding  the  question,  it  is  proper  to  consider 
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Bwningion  what  his  rights  were  at  the  time  of  his  making  the  attachment*    II 
*i«2*7*   *^^  ^^^  ®^  February  1821  had  not  been  executed,  Myers  could  not 

^-^jv*^^    have  had  the  benefit  of  his  lien  without  paying  off  the  incumbrance, 
„.        and  this  is  all  he  is  now  required  to  do ;  he  cannot  therefore  in  jus- 

BrownelL  jj^  ^y^  ^^^^  y^^  ^  prejudiced  by  being  postponed.  If  he  has  the 
precedence,  it  has  been  cast  upon  him  without  any  act  of  his,  and 
without  the  aid  of  any  of  the  effects  of  Card,  by  which  his  debt 
might  have  been  satisfied.  If  payment  by  Card  in  property  other 
than  the  lands  mortgaged,  had  been  made,  there  can  be  no  doubt 
Myers  would  be  prejudiced,  if  the  same  had  not  been  applied  to 
the  encumbrance,  and  the  law  would  have  made  the  application. 
If  the  taking  of  the  deed  of  February  1821  by  Brownell  is  to  have 
the  effect  of  destroying  his  rights  under  the  mortgage,  he  must  be 
injured.  The  injustice  of  adoptmg  the  principle  would  be  more 
strikingly  exemplified,  had  the  demand  of  Myers  equalled  in  amount 
the  value  of  the  property ;  and  without  some  authority  to  support 
the  doctrine  the  Court  cannot  be  justified  in  so  deciding.  No  au- 
thority is  shown  to  support  the  position,  that  the  legal  estate  of  the 
mortgagee  is  merged  by  the  purchaseof  the  equity  of  redemption  by 
.  him ;  and  no  case  can  be  found,  in  which  the  law  will  declare  the 

*  union  of  two  estates  in  the  same  person  a  merger  to  his  prejudice. 

Whether  the  legal  inference  from  the  evidence  offered  would  have 
been  that  the  condition  of  the  mortgage  was  performed  or  satisfied, 
or  the  claim  of  the  mortgagee  under  the  deed  thereby  relinquished, 
must  be  decided  from  the  manifest  intention  of  the  parties ;  for  the 
law  vf\\\  raise  no  contrary  presumption.  It  would  seem  that  there 
could  hardly  be  a  contrariety  of  opinion  as  to  the  intention  mani- 
fested by  the  facts  offered  to  be  proved,  which  in  substance  are  these : 
Card  has  executed  a  deed  of  his  farm  to  Brownell,  with  a  condition 
of  defeasance  on  the  payment  of  certain  notes  of  hand,  executed  by 
himself  and  Brownell  as  his  surety,  according  to  their  tenor.  Card 
fails  to  perform  the  condition,  and  proposes  to  discharge  his  rights 
under  the  defeasance,  in  consideration  tliat  Brownell  relieve  him 
from  the  payment  of  the  demands. :^Brownell  complies  i  and  Card 
discharges  his  equity  of  redemption  in  the  most  natural  and  ordina- 
ry way,  by  executing  an  absolute  deed  of  the  premises.  In  lieu  then 
of  performing  the  condition  the  pledge  is  surrendered. — ^This  surely 
^  *  is  not  a  release  of  the  pledge  by  the  person  taking  it ;  the  condition 
is  not  performed,  nor  the  debt  paid, — ^That  only  is  done,  which  the 


Myer« 


OF  THE  STATE  OF  VERMONT.  455 

parties  originally  agreed  upon,  that  is,  the  estate  should  be  absolute  Benrnngum 
in  Brownell^  if  the  condition  was  not  performed.    The  cases  cited      1324.  * 
from  Connecticut  and  Massachusetts  support  the  decision  made 
upon  the  trial,  and  we  are  apprized  of  no  authority,  that  would  jus-        m. 
tify  the  granting  of  a  new  trial  on  this  ground.  ®'^''''•"• 

The  circumstance  of  Card's  having  given  security  to  Browner  * 
against  the  lien  of  Myers  in  no  way  subjects  him  to  the  payment  of 
the  debt,  nor  is  it  perceived  how  any  inference  arises  therefrom,  that 
Brownell  considered  it  as  interfering  with  his  claim  under  the  deed 
of  February  1817*  That  he  had  an  interest  in  having  this  Hen  re- 
moved, which  was  prior  to  his  purchasing  the  equity  of  redemption^ 
and  would  take  precedence  to  his  rights  acquired  thereby  is  apparent* 

As  to  the  other  point,  there  is  no  rule  of  law  that  excludes  a  wit- 
ness because  he  is  in  the  chain  of  title.  If  he  is  thereby  interested 
in  the  event  of  the  suit,  he  is  excluded  on  the  ground  of  interest.  If 
this  interest  is  removed,  he  may  testify.  The  case  states  Card's  in- 
terest was  discharged,  but  the  manner  in  which  it  was  done,  does 
not  appear ;  the  Court,  therefore,  are  obliged  to  consider  it  as  hav- 
ing been  effectually  and  legally  done,  if  by  any  possibility  the  case 
would  admit  of  such  procedure.  That  the  grantee  may  release  the 
covenants,  so  as  to  discharge  any  right  which  he  may  have,  is  clear; 
and  if  such  release  accompanies  the  deed  on  record,  the  Court  con- 
~  sider,  that  if,  as  is  insisted,  his  assigneei  without  this,  would  have  a 
right  to  pursue  the  first  grantor,  this  would  destroy  such  right.  It 
is  not  necessary,  therefore,  to  decide  whether  Card's  interest  was 
equally  balanced  between  the  parties. 

As  no  sufficient  ground  is  shown  in  the  opinion  of  the  Court  to 
set  aside  the  verdict,  judgment  must  be  rendered  thereon. 
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To  the  Case  Peoctor  vs.  Wkbber,  referred  ioy  ante  page  379. 

That  a  Corporation  cannot  be  bound  except  by  its  corporate  seal,  was  a 
settled  rule  of  the  ancient  common  law ;  and,  until  modern  times,  no  deviation 
from  it — no  relaxation  of  it  is  to  be  found  in  the  English  authorities. 

I  shall  neither  trouble  myself  nor  the  reader  with  an  examination  of  the  nu- 
merous authorities  to  be  found  in  support  of  this  rule. — Nor  shall  I  stop  to  in- 
quire particularly  after  the  causes  which  operated  to  establish  this  rule,  or  the 
reasons  on  which  it  was  founded.  It  may  however  be  said,  that  it  was  estab- 
lished at  a  time  when  the  property  of  Corporations,  as  well  as  the  property 
of  individuals,  consisted  almost  wholly  of  real  estate,  in  the  manageraent  and 
disposition  of  which,  by  Corporations,  the  rule  in  question,  if  not  useful  and 
even  necessary,  was  at  least  not  inconvenient.  It  Vas  established  at  a  time 
too,  when  the  rights  of  Corporations  (at  that  time  principally  ecclesiasticai) 
obtained  a  higher  regard,  and  were  more  carefully  protected  than  the  rights  cf 
individuals.  But  when  personal  property  increased,  and  Corporations,  Instead 
of  holding  a  dead  capital  in  real  estate,  were  created  for  the  purpose  of  uniting 
and  more  conveniently  managing  an  active  capital,  we  shall  find,  by  advert- 
ing to  a  few  modern  English  cases,  that  the  rule  has  been  relaxed  in  Ei^iand ', 
and  by  a  collection  of  American  cases,  we  shall  find  that  this  rule  was  first 
adhered  to— afterwards  gradually  relaxed,  and  at  length  wholly  set  aside^  and 
in  its  place  the  rule  of  law  settled,  that  ^^  Whenever  a  Corporation  is  acting 
within  the  scope  of  the  legitimate  purposes  of  the  Corporation,  all  parol  con« 
tracts,  made  by  its  authorized  agents,  are  express  promises  of  the  Corpora- 
tion. And  all  duties  imposed  upon  them  by  law,  and  all  benefits  conferred 
at  their  request,  raise  implied  promises,  for  the  enforcement  of  which  an  action 
will  lie." 

The  following  English  cases  will  show  that  the  ancient  rule,  as  before  re- 
marked, has  in  modern  times  been  relaxed  in  Great  Britain  : 

In  the  case  Rex  v.  Bigg,  2  Peer.  Wms,  419)  it  was  held  that  a  Corpora- 
tion might  without  seal  authorize  an  agent  to  sign  notes. 

In  the  case  Rex  v.  the  Bank  of  England,  Doug.  524,  the  Court  refused  to 
grant  a  mandamus  to  the  Bank  to  transfer  stock,  because  there  was  a  remedy 
against  the  Bank  by  an  action  on  the  case,  if  they  refiised.  And  a  special 
action  on  the  case  was  afterwards  brought  against  the  Bank,  and  a  verdict 
taken  for  the  plaintiflT,  subject  to  the  opinion  of  the  Court.  The  stiit  was  after- 
wards compromised  by  the  parties,  and  so  no  decision  of  the  whole  Court  in 
the  case. 

The  same  principle  was  recognized  by  the  Court,  in  the  case  in  Chanceiy, 
Bank  of  England  v.  MofTatt,  3  Brown's  Ch.  Cases  '262.  From  these  and 
other  cases  it  appears  that  the  ancient  rule  has  been  departed  from  by  the 
Courts  in  Great  Britain,  but  no  definite  rule  seems  to  have  been  settled  in  its 
place. 

By  the  following  American  cases  it  will  be  seen  that  the  ancient  rule  of  the 
common  law  was  first  adhered  to,  then  gradually  relaxed,  and  at  length  whol- 
ly set  aside,  and  the  rule  above  stated  settled  in  its  place,  adapted  to  the  situ- 
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fttion  of  the  coantry,  and  well  calculated  to  secure  alike  the  rights  of  all  classes 
of  the  comqimity.- 

In  the  case  Breckbill  t;.  Turnpike  Company,  3  Dallas  496,  it  was  decided 
by  the  Supreme  Ceurt  of  Pennsylvania,  that  an  action  of  indebitatus  asmmp* 
sit  will  not  lie  against  a  Corporation^ as  all  their  contracts  must  be  under  their 
corporate  seal.  In  this  case  the  question  seems  not  to  have  been  much  inves- 
tigated :  the  counsel  for  the  defendants  cited  1  Bl.  Com.  475.  6  Vin.  Abr. 
268.  3  Salk.  103.  6  Yin.  Abr.  292,  287-  8  Kyd.  on  Corporations,  449^ 
450, 259,  268.    This  case  was  decided  in  the  year  1799- 

The  case  William  Gray,  jr.  v.  the  Portland  Bank,  3  Mass.  Rep.  364  was 
an  action  of  casumpsit.  The  declaration  contained  three  counts — the  two 
first  indebitatus  assumpsit — tlie  third  a  special  assumpsit.  The  declaration 
originally  contained  only  the  two  first  counts.  On  the  trial  before  Sedgwick, 
J.  he  expressed  an  opinion  tliut  the  facts  stated  would  not  support  an  action  of 
indebitatus  assumpsit,  but  did  not  intimate  that  such  action  could  not  be  main- 
tained against  a  Corporation^  The  declaration  was  then  amended  by  adding 
the  special  count,  and  a  verdict  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court  on  the  case  as  reported  by  the  Judge.  Judgment  was  afterwards 
rendered  for  the  plaintiff  by  the  whole  Court. 

Dexter,  counsel  for  the  defendant,  in  his  argument,  laid  it  down  that  ^^  Cor- 
porations, to  be  bound  by  their  contracts,  must  contract  in  a  particular  form. 
No  Implied  promise  can  be  raised  against  them.  By  the  English  law  they 
can  contract  only  under  their  common  seal ;  perhaps  the  doctrine  has  never 
been  carried  so  far  in  this  country.  But  at  le^st  a  vote  is  necessary— some 
evidence  of  an  express  promise.'' 

Sedgwick,  J.  in  delivering  his  opinion,  says  ^'  that  principals  and  masters 
should  be  responsible,  cioi/iVer,  for  the  misconduct,  negligence  and  default  of 
their  agents  and  servants,  while  acting  under  the  authority  delegated  to  them, 
is  indispensable  to  the  security  of  the  rights  and  property  of  all,  who  may  be 
affected  by  such  misconduct,  negligence  or  default  In  no  case  is  this/princi- 
ple of  so  much  importance,  as  in  the  relation  of  Corporations  to  their  servants : 
because  in  innumerable  instances,  they  cannot  act  but  by  their  agents ;  and 
there  would  be  no  security  for  those  who  might  be  affected  by  the  agenfs,  if 
they  should  abscond  or  be  insolvent.  ,  This  shows  how  improper  it  would  be, 
as  contended  for  by  the  counsel  for  the  defendants,  to  oblige  one  injured  in 
this  way,  to  resort  for  liis  remedy  to  tlie  agent.''     This  case  was  decided  in 

the  year  1807* 

Next  was  the  case  Mann  v.  Chandler,  cited  by  the  defendant's  counsel  in 
the  principal  case. — This  case  was  decided  in  the  year  1812. 

The  case  Hayden  et  al.  v.  the  Middlesex  Turnpike  Corporation,  10  Mass. 
R.  d97,was  an  action  of  assumpsit.  The  declaration  contained  three  counts — 
Ist,  for  work  and  labour — 2d,  on  a  quantum  meruit  for  the  same  labour — 3d,  on 
a  special  contract,  stated  to  have  been  made  with  Bridge,  one  of  the  directors 
of  said  Company.  On  the  trial,  it  was  contended  on  the  part  of  the  defend* 
ants,  that  an  aggregate  Corporation  cannot  be  charged  on  an  implied  assump" 
siif  and  that  Bridge  had  no  authority  to  make  the  contract  as  stated  in  the 
plaintiff's  declaration. 

Sewal,  J.  in  delivering  the  opinion  of  the  Court,  said,  (in  relation  to  Corpo- 
rations) ^'  We  are,  therefore,  to  look  at  their  rules,  and  their  mode  of  doing 
bnatness,  of  well  ordering  their  affairs,  which  they  themselves  have  adopted : 
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and  if  they  have  practically,  or  by  the  rules  established,  neglected  or  dispen- 
sed with  any  precautions,  which  at  common  law  were  deemed  estflK(|tkd  to  the 
security  of  aggregate  Corporations,  still  if  there  is  sufficient  evidence  of  a  cmn- 
inon  consent,  of  a  joint  and  corporate  act,  they  must  be  considered  as  liable ; 
especially  where  individuals  who  have  trusted  to  the  good  fiuth  of  the  Corpo- 
ration, would  be  injured  and  deprived  of  tlieir  remedy,  if  any  other  construc- 
tion of  the  doings  of  the  Corporation  were  adopted. 

In  short,  this  question,  if  there  has  been  no  direct  decision  upon  it,  has  been 
implicitly  determined  by  this  Court  in  several  cases  which  have  occurred. 
The  case  of  Gray  t^.  Portland  Bank  may  be  mentioned  as  one,  where  the  point 
was  suggested :  but  the  suggestion  was  overruled  upon  the  authority  of  the 
case  in  Douglass,  Rex  tr.  the  Bank  of  £iigland,  where  the  Bank  was  said  to 
be  liable  in  this  for^  of  action.  Indeed,  where  the,  promise  arises  by  implica- 
tion of  law,  upon  proving  a  duty,  applicable  and  incident  to  the  whole  aggre- 
gate Corporation,  their  concurrence  in  the  contract  seems  to  be  proved  as  ful- 
ly as  it  can  be  in  any  case.  t 

It  is  necessary  to  prove  the  duty  upon  which  the  as^ampsii  is  supposed  to 
arise.  This  may  appear  by  evidence  of  some  express  stipulation,  fkiriy  made 
in  the  name  of  the  Corporation,  by  their  agent  or  directors,  authorized  by  their 
rules  and  regulations,  or  by  corporate  votes.  The  duty  may  arise  upon  some 
•act  or  request  of  the  same  agency,  and  within  their  authority,  vHiere  do  ex- 
press stipulation  is  to  be  proved.  But  where  the  duty  is  fully  implied  and  nn- 
derstood,  and  arises  upon  a  meritorious  and  valuable  consideration^  the  party 
entitled  by  the  consideration  may  maintain  this  action  of  astumpntJ^  This 
case  was  decided  in  the  year  1813. 

The  case  of  the  Bank  of  Columbia  o.  Patterson's  administrators  was  decided 
by  the  Supreme  Court  of  the  United  States  in  the  year  1815.  7  Craach  299, 
307-  In  that  case  the  Court  observed  upon  the  Englbh  authorities  referred 
to,  that  '*  as  soon  as  it  was  settled,  that  a  regular  ap)M)inted  agent  of  a  Corpo- 
ration could  contract  in  its  name  without  a  seal,  it  was  impossible  to  maintain 
any  longer  that  a  Corporation  was  not  liable  upon  promises ;  otherwise  there 
would  be  no  remedy  against  a  Corporation,*^  And  the  Court  concluded  by 
saying,  "  that  it  is  a  sound  rule  of  law,  that  whenever  a  Corporation  is  acting 
within  the  scope  of  the  legitimate  purposes  of  the  Corporation,  all  parol  con- 
tracts made  by  its  authorized  agents  are  express  promises  of  the  Corporation. 
And  all  duties  imposed  upon  them  by  law,  and  all  benefits  conferred  at  their 
request,  raise  implied  promises,  for  the  inforcement  of  which,  an  action  will 
lie.'* 

The  case  Danforth  r.  the  Schoharie  and  Duanesburgh  Turnpike  Company, 
12  John.  Rep.  227,  was  an  action  of  assumpsit  on  a  special  contract.  This 
case  was  decided  in  the  same  year,  1815,  in  i^hirh  the  Court  refer  to  and  re- 
cognize the  doctrine  laid  down  by  the  Supreme  Court  of  the  United  States,  in 
the  case  Bank  of  Columbia  v.  Patterson's  adrainistmtors.  Judge  Thompson  m 
delivering  the  opinion  of  the  Court  says,  «  The  objection  taken  to  the  decla- 
ration goes  on  the  broad  ground  that  an  action  of  astwfipsftf  will  not  lieagainst 
jn.  Corporation.  The  proposition  in  this  latitude  is  certainly  not  tenable.  Al- 
though it  may  be  laiH  tlown  by  elementary  writers,  as  a  general  rule,  that  Cor- 
porations can  do  no  act  without  a  seal,  and  such  would  seem  to  be  the  doctrine 
of  some  old  adjudged  cases,  yet  the  law  of  the  present  day  seems  to  be  other- 
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wise  well  settled.    Corporations  have  in  many  cases  been  considered  bouncT 
by  their  acts  and  agreements  not  under  seal. 

In  Rex  V.  Btgg,  3  Peer  Wm.  4  L9»  it  was  held  that  a  Corporation  might, 
without  seal,  duly  authorize  an  agent  to  sign  notes.  And  in  Rex  r*  the  Bank 
of  England)  Doug.  524,  the  Court  refused  to  grant  a  mancUwms  to  the  Bank 
to  transfer  stock,  because  there  was  a  remedy  by  an  action  on  the  case. 

An  attempt  in  some  cases  has  been  made  to  distinguish  between  express  and 
implied  promises  as  to  the  liability  of  a  Corporation.  3  Mass.  Rep.  364.  8 
Dallas  496.  But  in  a  late  case  of  the  Bank  of  Columbia  o.  Patterson's  admin- 
istrators, decided  in  the  Supreme  Court  of  the  United  States,  all  such  distinc- 
tions are  disregarded,  and  the  Court  seem  to  go  the  full  length  of  giving  the 
same  remedies  against  bodies  corporate,  in  matters  of  contract,  as  against  in- 
dividuals. The  old  cases  are  there  reviewed,  showing  that  the  law  has  been 
progressively  altered  with  respect  to  the  validity  of  acts  done  by  Corporations, 
not  under  their  seal." 

The  principles  laid  down  in  the  case  Bank  of  Columbia  v%  Patterson's  admin- 
istrators were  more  fully  recognised  and  adopted  by  the  Supreme  Court  of  the 
State  of  New- York  in  the  case  Dunn  v.  the  Rector  of  St.  Andrews  Church, 
14  John.  lis. 

This  was  an  action  of  assumpsit  for  work  and  labour.    At  the  trial  before 
the  Court  of  Common  Pleas,  upon  the  general  issue,  the  plaintiff  proved  by 
parol,   that  he  had  performed  services  for  the  defendants,  as  Clerk  of  the 
Church  of  the  defendants,  and  in  which  divine  service  was  performed  by  the 
Rector;  and  that  the  defendants  had  paid  him  money  on  account  of  such  ser- 
vices; but  a  balance  still  remained  due  to  him.     This  evidence  being  object- 
ed to,  the  records  of  the  Corporation  were  produced,  from  which  it  appeared     / 
that  the  defendants  had  paid  the  plaintiff  money  at  different  times,  on  account 
of  his  services ;  but  no  resolution  was  entered  on  the  minutes  or  records  of  the 
Corporation,  appointing  the  plaintiff  particularly  Clerk  of  the  Church.     The 
defendants'  counsel  moved  for  a  nonsuit,  which  was  opposed  by  the  plaintiff's 
counsel- on  the  ground  that  the  evidence  was  sufficient  to  show  that  the  plain- 
tiff had  performed  services  for  the  defendants,  at  their  request,  express  or  im- 
plied :  but  the  Court  below  delivered  their  opinion,  that  unless  the  plaintiff 
could  prove  by  the  records  of  the  Corporation,  that  he  had  been,  by  a  resolu- 
tion, duly  appointed  to  perform  the  services  of  Clerk  in  that  particular  Church, 
he  could  not  maintain  this  action ;  and  tie  was  accordingly  nonsuited.    A  bill 
of  exceptions  was  tendered  to  the  Court. — The  case  was  brought  before  the 
Supreme  Court  by  writ  of  Error,  and  the  judgment  reversed. — The  following 
opinion  was  delivered  by  the  Court :  ^  The  sole  question  arising  on  the  bill  c^ 
exceptions  in  this  case  is,  whether  an  action  of  assumpsit  upon  an  implied 
promise  can  be  maintained  against  a  Corporation.    The  case  of  the  Bank  of 
Columbia  v*  Patterson's  administrators  decided  by  the  Supreme  Court  of  the 
United  States,  and  which  is  referred  to  by  this  Court  in  Danforth  v.  Schoha« 
rie  Turnpike  Company,  goes  the  full  lenth  of  making  Corporations  liable  up- 
on implied  promises. 

The  evidence  offered  in  the  Court  below  in  support  of  the  action,  showed 
conclusively  that  the  services  of  the  plaintiff  were  performed  at  the  request  of 
the  defendants,  and  that  they  have  advanced  money  to  him  on  account  of 
such  services.  This  was  amply  sufficient  to  raise  an  implied  promise  to  pay, 
and  enough  to  maintain  the  action  according  to  the  principles  sanctioned  in 
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the  case  referred  to,  and  which  we  are  inclined  to  adopt.    The  judgment  of 
the  Court  below  must  accordingly  be  reversed." 

In  this  case  it  seems  that  a  request  by  the  Corporation  was  implied — not 
from  any  corporate  act,  but  fro*n  the  acts  of  the  individual  members  of  the 
Corporation ;  in  the  same  manner  as  a  request  by  a  company  of  merchants 
may  be  implied  from  the  acts  of  the  individual  members  of  the  company. 
This  arose  from  the  nature  of  the  services  performed ;  each  member  of  the 
Corporation  received  personalty  and  directly  the  benefit  of  the  services  ren- 
dered, and  the  individual  request  of  each  one  and  ail  might  well  be  implied. 
Not  many  cases  analogous  to  th'is  can  arise,  but  in  most  cases  some  corporate 
act  must  be  shown  as  a  foundation  of  the  liability  of  a  Corporation.  This  lasr 
case  was  decided  in  the  year  1817. 

To  the  foregoing  cases  may  be  added  the  case  of  Randall  9.  Van  Vechten, 
19  John.  60,  and  the  case  of  Mott  v.  Hicks,  1  Cowen's  Rep.  513. 

The  rale  then  may  be  said  to  be  fully  settled  by  American  cases ;  and  we 
may  say  in  the  language  of  Woodworth,  J.  in  delivering  his  opinion  in  the 
case  Mott  v.  Hicks,  "  The  great  convenience  of  such  a  rule,  indeed  the  neces- 
sity of  it  in  many  cases,  to  prevent  a  failure  of  justice,  will  not  be,dcftibted." 

It  is  also  well  settled  that  if  a  person  contract  as  agent,  and  do  not  bind  his 
principal,  he  binds  himself  personally. 

Sutherland,  J.  in  delivering  his  opinion  in  the  case  Mott  0.  Hicks  says,  ^^  It 
is  perfectly  well  settled,  that  if  a  person  undertake  to  contract  as  agent  for  an 
individual  or  a  Corporation,  and  contracts  in  a  manner  which  is  not  legally 
binding  on  his  principal,  he  is  personnlly  responsible. — White  r.  Skinner,  19 
John.  Rep.  307, — Randall  v.  Van  Vechten  and  others,  19  id.  60, — Tah  v. 
Brewster  and  ethers,  9  id.  334. — Tippits  v.  Walker,  4  Mass.  Rep.  595. — 7 
T.  R.  207,  Thomas  v.  Bishop,  Cas.  Temp.  Hard  1.  3  John.  Cas.  70-  And 
the  agent  when  sued  upon  such  contract,  can  exonerate  himself  from  persfmal 
liability  only  by  showing  his  authority  to  bind  those  for  whom  he  has  under- 
taken to  act.  It  is  not  for  the  plaintiff  to  show,  that  he  had  not  autkority ; 
the  defendant  must  show  affirmatively  that  he  had.  But  as  the  authority  of 
the  defendant  to  act  for  the  Company  on  this  occasion  was  not  questiooed  at 
the  trial,  we  are  now,  perhaps,l}ound  to  presume  it.'' 

Although  the  law  is  thus  settled,  that  actions  of  oBsumpsit  may  be  maintain- 
ed against  Corporations  on  contracts,  made  by  their  agents,  and  that  the  au- 
thority of  the  agent  need  not  be  under  the  corporate  seal,  yet  as  this  principle 
has  been  but  recently  settled,  and  such  actions  are  but  of  modern  date,  ques- 
tions of  some  difficulty  will  probably  arise  in  the  decisions  of  these  cases  as  to 
the  evidence  necessary  to  show  the  authority  of  the  agent,  or  the  Imbility  of 
the  Corporation  in  particular  cases.  The  law  has  long  been  well  settled,  as  to 
the  power  which  one  partner  has  to  bind  his  co-partners.  His  power  does 
not  arise  from  the  joint  act  of  the  partners,  and  is  limited  only  by  the  articles 
of  partnership  and  the  extent  of  the  partnership's  business.  He  has  power  to 
bind  his  partners  by  contract,  merely  as  a  member  of  the  Company.  But  Cor- 
porations can  be  bound  only  by  the  acts  of  a  majority-^no  individual  member, 
as  such,  can  bind  the  Corporation  by  contract,  in  any  case  whatever.  The 
powers  and  authority  of  an  agent  of  a  Corporation  must  therefore  have  for  its 
foundation,  an  act  or  vote  of  the  Corporation,  and  this  as  it  respects  all  spe- 
cies of  Corporations  publick  and  private.  And  yet,  may  not  a  distinction  be 
taken  between  difierent  Corporations  as  to  the  extent  of  the  powers  of  their 
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agents  ?  Will  they  not  in  some  cases  be  more  limited  than  in  others  B  In  the 
case  of  municipal  or  publick  Corporations,  which  are  in  some  degree  constitu- 
ent parts  of  the  Government,  such  as  cities,  towns,  parishes,  school  districts, 
&c.  the  powers  of  their  agents  are  strictly  confined  within  the  letter  of  the  cor- 
porate acts  conferring  the  powers.  This  \^  obviously  necessary  to  afford  any 
tolerable  degree  of  security  to  such  Corporations  against  the  misconduct  of 
their  agents.  Publick  interests  are  seldom  watched  over  with  ihat  care  tha^ 
individual  interests  are ;  and  those  with  whom  the  agents  contract  have  a  rea- 
sonable degree  of  security  that  the  Corporation  will  be  bound  by  the  contracts 
of  the  agent ;  for  the  records  of  the  Corporation  evidencing  the  appointment 
and  limiting  the  powers  of  their  agents,  are  public  records,  and  may  be  resort- 
ed to  by  all :  Beside,  the  agent  and  the  person  with  whom  he  contracts,  are 
usually  members  of  the  same  Corporation. — There  is  little  danger,  therefore, 
that  the  agent  can  exceed  his  powers  if  he  be  disposed  to  ido  so.  Not  so  with 
private  Corporations,  such  as  Turnpike  and  Manufacturing  Companies. — 
Their  records  are  not  publick  relbrds,  and  they  frequently  contract,  I  might 
say,  more  usually,  contract  with  those  who  are  not  members  of  the  Corporation, 
and  are  not  conversant  with  their  proceedings.  Suppose  then  a  town  appoint 
an  agent  to  make  a  road  or-  build  a  bridge,  and  authorise  him  to  make  con-* 
tracts  for  making  the  road  or  building  the  bridge,  but  specially  limit  his  pow- 
ers to  the  making  of  the  contracts  in  writing,  would  there  be  a  doubt  that  any 
verbal  contract  which  he  should  make  would  be  void  ?  How  would  this  be  in 
the  case  of  a  Turnpike  Company  ? — The  Company  appoint  an  agent  to  make 
their  road — authorize  him  to  make  contracts  for  making  their  road,  and  in  the 
same  manner  limit  his  powers  to  the  makihg  of  contracts  in  writing. — The 
agent  proceeds  and  enters  into  verbal  contracts  for  making  the  road,  un(fer 
which  the  road  is  completed — Is  the  Company  liable  upon  these  contracts  of 
the  agent  ?  or  is  it  a  valid  defence  on  the  part  of  the  Company  that  the  con- 
tracts were  not  in  writing,  that  the  agent  had  exceeded  his  powers,  as  wc  have 
seen  it  would  be  in  the  case  of  a  publick  Corporation  ?  Suppose  the  proprie- 
tors of  the  road  are  not  incorporated,  but  enter  into  partnership  for  the  purpose 
of  making  the  road,  and  stipulate  in  their  articles  of  partnership,  that  all  con- 
tracts for  making  the  road  shall  be  in  writing ;  and  one  of  the  partners  take 
the  whole  charge  of  the  business — enters  into  verbal  contracts,  under  which 
the  road  is  completed,  would  it  be  a  valid  defence  for  the  Company  in  a  suit  on 
such  contract,  that  the  contract  was  not  in  writing,  unless  it  should  appear 
that  the  plaintiff  had  a  knowledge  of  the  stipulation  which  the  parties  had  en- 
tered into,  that  all  their  contracts  should  be  in  writing?  and-»what  is  the  differ- 
ence between  the  two  cases  ?  This  difference  is  at  once  seen.  To  sljow  the 
incorporation  of  the  Turnpike  Company  will  not  show  any  authority  in  the 
agent  who  made  the  contracts,  aUhough  a  member  of  the  Corporation ;  but  an 
act  otthe  Company  must  be  shown,  conferring  upon  him  power  to  enter  into 
contracts  for  making  the  road — jn  the  other  case,  showing  the  partnership  will 
show  the  authority  of  the  acting  partner  to  bind  the  Company.  But  could 
the  Tampike  Company  shelter  themselves  under  the  restrictions  laid  upon 
the  agent  any  more  than  the  partners  could  ? 

I  have  been  led  to  this  inquiry  by  the  case  of  Heyden  et  al.  9.  the  Mid- 
dlesex Turnpike  Corporation,  before  referred  to  for  another  purpose.  I 
will  give  the  whole  of  the  case  which  relates  to  this  point  in  as  condensed  a  form 
as  possible.  / 
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The  action  was  brought  by  the  plaintiffs  v,  the  Middlesex  Turnpike  Corpo' 
ration  on  a  quantum  meruit j  for  work  and  labour  done  on  the  road  of  the  Cor- 
poration. The  labour,  services,  and  articles  furnished,  were  all  on  account  of 
work  done  on  a  part  of  the  Turnpike  which  the  directors  had  agreed  to  make, 
and  which  had  been  put  under  the  directions  of  Genei^l  Bridge,  one  of  the  di- 
rectors. Gen.  Bridge  was  frequently  present — knew  the  work  was  going  ob, 
and  from  time  to  time  gave  directions  as  to  the  manner  of  executing  it.  Oth- 
ers of  the  directors  were  frequently  present.  And  O.  Holden,  one  of  their 
jiumber,  testified  that  he  supposed  that  the  work  was  going  on  by  order  of  the 
directors. 

By  the  4th  article  of  the  by-laws  of  the  Corporation,  it  was  provided  tha.t 
'^  the  directors  shall  have  power  to  do  whatever  the  Corporation  may  la|ffully 
do,  which  they  may  think  will  be  for  the  benefit  of  the  Corporation." 

On  the  29th  of  November,  1815,  the  directors  voted  that  Geq.  Bridge  be  a 
committee  to  stake  out  the  road.  Also  tt^at  he  be  authorized  to  contract  for 
making  any  part  of  said  road,  as  soon  as  he||ball  meet  with  contractors  fortlie 
same,  one  third  part  to  be  paid  in  shares.  On  the  26th  of  December,  1815, 
the  directors  voted  that  ^^  all  contracts  made  by  committees  in  behalf  of  the  Cor- 
poration shall  be  made  in  writing,  and  delivered  to  this  board  to  t)e  tiled  with 
their  papers*" — Voted  that  it  is  the  intention  of  this  board,  that  all  contracts 
made  for  making  the  road^  according  to  the  vote  of  Nov.  29th,  be  one  third 
paid  in  shares  in  the  road,  additional  to  all  shares  subscribed  for  before  such 
contract. — Voted  to  reconsider  all  votes  passed  previous  to  the  present  meet- 
ing, for  making  contracts  for  making  any  part  of  the  road,  excepting  such  con- 
tracts as  are  already  made  by  any  committee,  agreeably  to  the  order  oi  the 
board,  and  now  accepted."  Gen.  Bridge  was  present  at  this  last  meetings  but 
did  not  mention  any  contract  made  by  him,  although  several  other  contracts 
were  considered  and  accepted. 

On  the  trial  it  was  contended  on  the  part  of  the  defendants,  that  Gen.  Bridge 
had  no  authority  to  bind  the  Corporation  in  th'is  case,  which  was  overruled  by 
the  Judge. 

A  verdict  was  taken  for  the  plaintiffs,  subject  to  the  opinion  of  the  Cosrt, 
whether  the  evidence  in  the  case  rendered  the  Corporation  liable  in  this  ac^ 
tion. 

The  case  was  afterwards  heard  before  the  whole  Court. 

Sewal,  J.  in  delivering  the  opinion  of  the  Court  upon  the  point  under  ex- 
amination says,  ^  The  doubt  principally  arising  in  the  case  at  bar,  is  upon  the 
evidence  offered  to  prove  a  duty  of  this  Corporation,  as  arising  upon  the  con- 
sideration, upon  which  the  plaintifis  would  entitle  themselves.  They  prove 
no  request  of  Gen,  Bridge,  or  of  the  directors,  as  such^  or  of  any  person  acting 
or  professing  to  act  in  the  name  and  behalf  of  the  Corporation.  The  plain* 
tiffs  claim  the  amount  of  their  disbursements  for  work  done  on  th^  Turnpike 
road.  The  disbursements,  or  the  application  of  them,  are  not  disputed  ;  and 
Gen.  Bridge  and  other  members  of  the  Corporation  saw  the  men  at  work,  who 
were  employed  and  paid  by  the  plaintiffs.  But  this  evidence  does  not  proves 
request  to  the  plaintiffs,  by  the  CitrporatioHj  or  by  their  directors^  or  by  their 
authorized  agent  5  or  any  stipulation  expressed  or  implied,  to  authorise  a 
charge  against  the  Corporation  for  these  d'lsbursements.  What  is  proved  may 
have  happened  under  a  contract  with  Gen.  Bridge  for  himsell'individaallj,  q^ 
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in  behalf  of  the  Corporatioo ;  and  this  contract  it  may  be  convenient  in  certain 
events  to  soppress. 

In  the  votes  of  the  directors,  and  the  authority  given  to  Gen.  Bridge,  he  was 
directed  to  make  his  contracts  for  the  Corporation  in  writing :  and  contracts, 
not  reported  and  recognized  at  a  certain  meeting,  were  there  rescinded,  at  least 
(o  fai^as  to  revoke  tlie  authority  given  to  Gen.  Bridge,  or  any  ether  agent  of 
the  directors,  for  any  contract  not  then  reported  for  allowance  and  confirma- 
tion. Gen.  Bridge  was  then  present,  and  stated  nothing  of  any  contract  with 
the  plaintiffs. 

It  is  abo  to  be  observed,  that  the  authority  given  to  Gen.  Bridge  and  the  oth- 
er agents,  seems  to  have  required  invariably  to  pay  one  third  in  Turnpike 
shares.  No  contract  by  Gen.  Bridge  as  agent  of  the  Corporation  would  be 
valid  to  chaise  them  from  which  that  stipulation  was  omitted. 

No  individual  member  can  represent  the  Corporation  in  their  aggregate  ca« 
pacit}^,  bat  in  consequence  of  their  consent.  The  requisite  evidence  of  this,  at 
common  law,  was  a  deed  under  the  seal  of  the  Corporation. .  Aggregate  Cor« 
porations,  established  by  statute,  are  not  restricted  to  that  formality.  They 
have  powers  given  them  to  order  their  affairs,  and  to  appoint  and  to  employ 
agents  by  their  votes ;  or  in  such  other  manner  as  the  Crporation  may  by  their 
by-laws  direct.  But  no  person  is  an  agent  for  them  who  proceeds  without  any 
authority,  either  by  letter  of  attorney,  or  by  a  corporate  vote,  or  who  acts  be- 
side the  authority  given  him ;  that  is,  his  acts  will  not  charge  them,  unless  sub- 
sequently assented  to  by  some  act  of  the  Corporation. 

Upon  the  whole  we  see  no  sufficient  authority  which  Gen.  Bridge  had  to 
bind  the  Corporation  so  as  to  subject  them  to  this  demand  of  the  plaintiff. 
The  verdict  taken  in  the  case  is  therefore  set  aside  and  a  new  trial  granted. 

This  note  has  already  been  drawn  out  to  a  greater  length  than  was  intend* 
ed  ;  I  shall  therefore  close  with  a  few  remarks  on  the  last  case. 

The  evidence  on  the  part  of  the  platntifis,  was  sufficient  to  charge  General 
Bridge  as  the  owner  and  proprietor  of  the  ;road. — Consider  him  as  the  owner, 
and  the  evidence  was  sufficient  to  prove,  satisfactorily,  that^  the  work  was  done 
at  his  request :  but  he  acted  as  agent.  Now  consider  him  as  the  agent  of  an 
individual  owner  of  the  Turnpike,  was  he  a  general  agent,  or  a  particular  or 
special  agent  ? — if  the  former,  the  evidence  was  sufficient  to  charge  the  princi- 
pal— if  the  latter,  it  was  not;  as  it  appears  that  he  deviated  from  his  instruc- 
tions. The  difference  between  a  general  and  particular  agent,  is  illustrated 
by  Ashurst  J.  in  the  case  Fenn  c.  Harrison,  S  T.  Rep.  76O,  by  the  case  com- 
monly put,  as  follows :  '^  And  that  brings  it  to  the  case  put  at  the  bar,  of  the 
sale  of  a  horse,  where  I  take  the  distinction  to  be,  that,  if  a  person,  keeping 
livery  stables,  and  having  a  horse  to  sell,  directed  his  servant  not  to  warrant 
him,  and  the  servant  did  nevertlieless  warrant  him,  still  the  roaster  would  be 
liable  on  the  warranty,  because  the  servant  was  acting  within  the  general  scope 
of  his  authority,  and  the  publick  cannot  be  supposed  to  be  cc^nizant  of  a^y 
private  conversation  between  the  master  and  the  servant ;  but  if  the  owner  of 
a  horse  were  to  send  a  stranger  to  a  fair,  with  express  directions  not  to  warrant 
the  horse,  and  the  latter  acted  contrary  to  the  orders,  the  purchaser  could  only 
have  recourse  to  the  person  who  actually  sold  the  horse,  and  the  ownef  would 
not  be  liable  on  the  warranty,  because  the  servant  was  not  acting  within  the 
general  scope  of  his  employment. ''  The  reason  for  the  distinctioo  between 
the  two  cases  is  obvious :  in  the  former  case,  the  purchaser  has  evidence  of  the 
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employment  ofthe  agent  by  the  principal,  from  the  act  of  the  priiicipal  bimseir^ 
finding  the  agent  in  his  employment  actually  superintending  his  business.  In 
the  last  case,  the  purchaser  has  no  evidence  of  the  employment  or  agency  of 
the  seller,  from  any  act  of  the  principal,  but  relies  solely  on  the  declarations  of 
th^  agent ;  and  as  he  relies  on  him  solely,  so  he  must  look  to  him  solely,  if  he 
exceed  his  instructions.  In  the  first  case  the  purchaser  might  well  rely  on  the 
agent,  as  he  had  a  right  to  conclude  that  the  principal  would  intrust  honest  men 
only  in  his  business  :  if  he  do  not,  it  is  fit  that  lie  should  be  the  suflerer,  not 
thtpurchoBer  who  had  been  thus  rationally  induced  to  trust  the  agent,  by  the 
act  of  the  principal.  And,  as  the  purchaser  had  no  means  of  knowing  the 
private  instructions  given  by  the  principal  to  his  agent,  he  shall  not  suffer  by 
them. 

Now  to  which  class  of  agents  did  General  Bridge  belong  ? — was  he  the  gen* 
eral,  or  particular  agent  of  the  Turnpike  Company  ?  By  the  corporate  act  of 
the  Company  he  was  appointed  their  agent  to  stake  eut  their  road,  and  to  en- 
ter  into  contracts  for  making  it.  And  it  must  be  taken  that  the  plaintifis  found 
Bridge  in  the  actual  employment  of  the  Company^  staking  out  the  road  and 
proposing  te  contract  for  the  making  of  it.  It  would  seem,  then,  that  the 
Company  had  themselves  given  such  evidence  of  the  agency  of  Bridge,  as  to 
constitute  him  their  general  agent,  and  enable  him  to  bind  them  by  his  con- 
tracts  as  agent,  if  made  within  the  general  scope  of  his  employment — the  ma- 
king of  the  road.  But  no  express  contract  between  him  and  the  plaintifis  for 
the  making  ofthe  road  was  proved ;  it  was,  however,  admitted  that  the  plain- 
tiffs performed  the  labour,,  for  which  they  claimed  a  compensation,  in  making 
the  road,  under  the  superintendance  of  Bridge,  who,  we  have  seen,  was  the 
agent  of  the  Turnpike  Company*  And  we  have  seen  that  this  is  sufficient  to 
prove  that  the  work  was  performed  by  the  plaintiffs  at  the  request  o^  Bridge, 
taking  him  to  be  the  owner  of  the  road,  and  would  render  him  personally  lia- 
ble to  pay  for  the  services.  But  as  Bridge  acted  as  the  authorized  agent  of 
the  company,  and  the  services  were  performed,  within  the  general  scope  of  bis 
employment,  the  evidence  proved  a  request  by  the  Corporation  and  rendered 
them  liable — not  Bridge  personally,  unless  a  distinction  be  taken  between  the 
case  of  an  agency  under  a  private  Corporation,  and  an  agency  under  an  indi- 
vidual. When  we  advert  to  the  reasons  on  which  the  principal  is  bound  by 
tl|e  acts  of  his  general  agent,  although  the  agent  deviates  from  his  instructions, 
to  wit,  because  the  publick  cannot  be  supposed  to  know  what  are  the  private 
instructions  given  by  the  principal  to  the  agent,  we  shall  perceive  that  there 
is  no  solid  distinction  between  the  two  cases ;  tbr  the  publick  cannot  be  suppo- 
sed to  know^ny  thing  more  ofthe  acts,  votes  and  records  of  a  private  Corpo- 
ration than  they  do  of  the  acts,  papers  and  instructions  of  an  individual.  In 
the  present  case  the  plaintiffs  had  no  means  of  knowing,  and  cannot  be  sup- 
posed to  have  known  any  thing  of  the  votes  or  records  of  tiie  Corporation,  or 
of  the  directors,  who  seem  to  have  been  made  the  substitute  of  the  Corpora- 
tion. If  correct  in  this,  though  not  so  in  any  part  of  what  precedes,  it  follows 
that  the'  general  principles  of  the  common  law,  in  relation  to  principal  and 
agent,  will  apply  to  all  cases  of  agency  under  a  private  Corporation.  It  ap- 
pears by  the  opinion  ofthe  Court,  in  the  case  under  consideration,  that  a  diP 
ferent  view  was  taken  of  this  subject,  probably  a  more  correct  one*  Although 
it  does  not  very  distmctly  appear,  yet  it  seems  that  a  distinction  was  taken 
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between  a  private  Corporation  and  an  individual^as  relates  to  the  authority  of 
their  agents  to  bind  the  principal,  and  that  for  the  performance  of  services  for 
the  benefit  of  a  Corporation^  a  request  by  the  Corporation  cannot  be  implied 
from  the  conduct  of  the  agent. 

Since  private  Corporations  have  become  so  numerous,  and  their  business 
so  extensive,  .which^as  we  have  seen  must  be  transacted  by  their  agents,  all 
questions  relative  to  the  powers  of  their  agents  to  bind  them  by  contract,  have 
assumed  an  importance,  which  induced  me  to  present  some  of  them  to  the  pro* 
fession  for  examination. 
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INDEX 


TO 


THE  PRINCIPALi  MATTERS 


IN  THE  FIRST  VOLUME. 


ADMINISTRATION  BOND. 

.  In  an  action  on  an  Administration 
Bond,  given  by  Aaron  Thrail,  ad- 
ministrator of  Aaron  Read  deceas- 
ed, by  the  administrators  de  bonis 
nan  of  said  Aaron  Read,  prosecu- 
tors, it  was  held  no  breach  of  the 
condition  of  such  bond,  that  by  a 
reference  made  under  an  order  of 
the  Judge  of  Probate  by  the  con- 
sent of  parties,  that  is,  of  the  said 
administrators  de  bonis  non  of  Aa- 
ron Read,  and  of  the  administra- 
tors of  the  said  Aaron  Thrall  de- 
ceased, a  certain  sum  was  award- 
ed in  favour  of  said  administrators 
de  bonis  non  of  Aaron  Read  a- 
^inst  the  administrators  of  Aaron 
Thrall,  as  the  amount  of  the  estate 
of  the  said  Aaron  Read,  remain- 
ing in  the  hands  of  the  said  Aaron 
Thrall,  at  the  time  of  his  decease, 
and  that  the  sum  had  not  been 
paid.     Probaie  Ju4ge  v«  Pratt, 
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2  The  (^ndition  in  an  administra- 
tor's bond  to  the  Judge  of  Probatei 
that  the  administrator  shall  make, 
or  cause  to  be  made  a  true  and  just 
account  of  kis  administration,  is 
not  broken  by  a  neglect  in  the  ad« 
ministrator  to  pay  the  debts  and 
make  a  distribution  of  the  estate  of 
the  deceased.  t6. 

3  Ifanadminbtratlon  bond  be  pros- 
ecuted before  a  County  Court,  and 
a  judgment  rendered  for  the  penal 
sum  of  the  bond,  a  scire  jadas 
brought  on  such  judgment  by  a 
creditor  or  other  person  interested 
in  the  estate,  to  recover  the  amount 
p(  h'ls  claim  agreeably  to  the  stat- 
ute, must  be  brought  before  the 
same  Court,  notwithstanding  such 
claim,  as  to  the  amount  of  the. 
demand,  be  within  the  jurisdiction 
of  a  Justice  of  the  Peace.  JJotif  ▼. 
Bradley  et  al*  262 

4  If  an  administrator  neglect  or  re- 
fuse to  pay  the  heir  the  sum  which 
the  Judge  of  Probate  has,*  on  a 

*  distribution  of  the  estate,  decreed 
to  he  paid  to  him,  within  the  tune 
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limiteil  by  such  decree,  if  demand- 
edy  it  is  a  breach  of  the  condition 
of  the  administration  bond,  and  an 
action  will  lie  on  the  bond  imme- 
diately— a  previous  suit  against 
the  administrator  being  unneees* 
aary.   Probate  Judge  v.FiWitore. 

420 

ADMINISTRATOR. 

See  Dekd  8. 

AGENT, 

'  See  CoBPORATiox — WUnets  2. 

ABSCONDING  DEBTOR. 

See  T&usTKK  Action. 

APPEAL. 

1  Each  p^rty  has  a  right  to  an  ap- 
peal from  a  judgment  rendered  l)y 
a  County  Court  to  the  next  stated 
or  adjourned  term  of  the  Su- 
preme Court,  and  if  one  p^rty  en- 
ter an  appeal  to  the  next  stated 
term  of  the  Supreme  Court,  the  op- 
posite party  may,  notwithstanding, 
enter  an  appeal  to  the  next  ad- 
joomed  term  of  the  Court,  and 
fuch  appeal  will  be  sustained. 
H^ings  V.  Hodges  and  Parker, 

124 

2  If  either  party  after  judgment  in 
the  County  Court,  enter  a  review 
of  the  cause  to  the  next  term  of  the 
Court,  the  opposite  party  may, 
notwithstanding,  enter  an  appeal 
of  the  same  cause  to  the  Supreme 
Court,  and  such  appeal  will  be 
sustained.  Hubbard  appellant  v. 
Leonard  appeUee.  2 16 

S  If  an  appeal  be  entered  from  a 
jodgment  rendered  by  a  County 
Couit,  to  the  Supreme  Court,  and 
the  appellee  recover  judgment  in 


the  Supreme  Court,  although  for  a 
less  sum  than  he  recovered  in  the 
County  Court,  it  is  an  affirmance 
of  the  judgment  of  the  County 
Court,  witliin  the  meaning  of  the 
condition  of  the  recognizance  for 
the  prosecution  of  such  appeal. 
Pctge  V.  Johnson  et  oL  338 

4  It  is  not  necessary  for  the  appellee 
in  such  case  to  take  out  executioo 
on  the  judgment,  in  order  to  charge 
the  bail  on  the  recognizance.     t6. 

ARBITRATION. 

See  BoNB  S. 

ASSAULT  AND  BATTERY. 

See  Jurisdiction  2. 

ASSUMPSIT. 

1  If  money  be  paid  by  A.  to  B.  on  a 
note  which  B.  holds  against  A*,  and 
B.  refuse  to  indorse  it  on  the  note, 
or  allow  it  in  payment,  A.  may 
recover  the  amount  of  B.  in  an  ac- 
tion of  indebitatus  assun^psit  for 
money  bad  and  received,  although 
the  note  still  remain  unpsiid.  East- 
man  v.  Hodges  101 

2  A.  as  principal  and  B.  and  C.  as 
sureties  signed  a  note  payable  to 
the  Vermont  State  Bank.  The 
note  was  discounted  and  the  mou- 
ey  paid  to  A.  the  principal :  by 
mistake  the  note  was  afterwards 
delivered  up  to  A.  ^250  being  un- 
paid and  remaining  due  wi  said 
note. — Held  that  asaumpsit  would 
lie  in  favonr  of  the  Bank  v.  A.  for 
the  said  sum  of  ^250.  Vermont 
State  Bank  v.  Stoddard.        157 

3  There  are  cases,  where,  from  the 
fraud  practised  by  the  seller  of 
property,  the  purchaser  may  re- 
scind, and  by  an  action  of  inMi- 
tatus  assumpsit  recover  back  the 
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purcbase  money;  but  can  in  no 
case  maintain  such  action  for  the 
consideration  paid,  without  a  pre- 
vious oiTer  to  the  seller  to  rescind, 
and  a  demand  of  the  sum  paid  for 
the  property.  JVamer  v.  Whee* 
kr.  159 

4  Evidence  that  the  plaintiff  had 
made  a  contract  with  A.  to  cut  on 
the  land  of  A.  and  draw  and  de- 
liver to  him  a  quantity  of  spars — 
that  the  plaintiff  had  on  such  con- 
tract cut  and  trimmed  forty  spars, 
which  the  defendant  took  and  de- 
livered to  A.  and  received  the  mon- 
ey from  A.  for  cutting  and  draw- 
ing the  spars,  will  not  support  a 
declaration  counting  on  a  special 
promise  by  the  defendant  to  de- 
liver to  the  plaintiff  forty  spars, 
nor  a  count  for  goods  sold  and  de- 
livered, as  the  spars  taken  were 
not  the  property  of  the  plaintiff. 
IFeed  v.  Buiterfield.  1 61 

5  AasusMpsit  will  not  lie  against  a 
Sheriff  or  other  officer  for  a  mis- 
feasance or  nonfeasance  in  the  ex- 
ecution of  his  official  duties.  Wal" 
bridge  et  dL  v.  Grmoold,        lC2 

6  An  action  of  general  indebitatua 
astumpnt  for  monies  paid,  laid  out 
and  expended,  will  not  lie  in  favor 
of  one  town  against  another,  to  re- 
cover monies  expended  for  the  sup- 
port of  a  pauper ;  the  action  in  such 
case  must  be  brought  on  the  stat- 
ute, stating  a  case  within  some  one 
of  its  provisions.  mMiddtebury  v. 
Hubbardton.  '  205 

7  The  action  of  indebitatus  a$»ump* 
9it  is  an  equitable  action,  and  the 
plaintiff  can  in  no  case  recover 
more  than  he  is  in  equity  and  good 
conscience  entitled  to.  Wheeler 
v.  Shed.  •  208 

3  A  declaration  in  assumpsity  on  a 
special  contract  to  deliver  cloth  to 
the  plaintiff,  is  not  supported  by 
evidence  of  a  contract  to  deliver 
cloth  at  the  defendant's  factory; 


but  the  variance  between  the  de- 
claration and  the  contract  proved 
is  fatal.  Clarke  v.  Todd,  213 
9  A  due-bill  in  the  following  words, 
^<  Due  F.  H.  eighty  dollars  on  de- 
mand,'^ will  support  an  action  of 
indebitatus  asgmnpsU  Ua  money 
lent.     Hay  v.  Hyde*  214 

10  A  promise  of  marriage  made  by 
an  infant  is  void.    Pool  v.  Pratt. 

252 

11  In  an  action  on  a  warranty  upon 
the  sale  of  a  horse,  if  the  declara- 
tion be  that  the  defendant  warran- 
ted that  the  hoi*se  was  not  over 
seven  years  old,  and  the  proof  be 
that  the  defendant  warranted  that 
the  horse  was  seven  years  old  the 
next  spring  after  the  sale,  it  is  not 
a  variance  between  the  proof  and 
the  declaration.  Henry  v.  fZim- 
ry.       •  *^265. 

12  If  A.  promise  B.  to  pay  him  ^150 
for  L.  C.  when  he  shall  come  of 
age,  L«  C.  can  neither  maintain  an 
action  on  the  contract  nor  dis- 
charge it.     Tutth  v.  CaUin.    S66 

13  An  action  of  assumpmt  will  lie  a- 
gainst  a  Corporation  on  a  promis- 
sory note  or  other  simple  contract 
made  by  their  agent,  duly  author- 
ized to  make  such  contract.  Proc' 
tor  v.  fFebber.  371 

14  A  purchaser  of  real  estate  may 
protect  his  purchase  by  such  cove- 
nants as  he  may  deem  necessary ; 
but  if  he  accept  a  quit*claim  deed, 
a  mere  failure  of  title  furnishes  no 
ground  for  recovering  back  the 
purchase  money.  HigUy  v.  Smith 
and  Boyden*  409 

ATTACHMENT. 

1  Money  collected  by  an  officer  on 
an  execution  (;annot  be  attached 
while  in  his  hands,  as  the  property 
of  the  creditor  in  the  execution. 
CoTiani  t.  BickmeU.  \       50 

2  Incase  personal  property  be  at- 
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tached  on  mesne  process,  ifexecu- 
tion  be  taken  out  and  delivered  to 
the  same  officer  who  served  the 
attachment,  within  thurty  days 
from  the  time  final  judgment  was 
rendered  in  the  suit,  it  is  a  taking 
of  the  property  in  execution,  with- 
in the  meaning  of  the  33d  section 
of  the  judiciary  act ;  and  the  prop- 
erty is  not  discharged  from  the  at- 
tachment, although  the  execution 
be  not  actually  levied  upon  the 
property  within  thirty  days.  Eno$ 
V.  Brown  280 

3  In  an  action  in  favour  of  a  Sheriff 
or  other  officer  on  a  receipt  for 
property  taken  |)y  attachment,  in 
which  receipt  is  a  stipulation  to 
return  the  property  on  demand  or 
pay  all  costs  and  damages  the  val- 
ue of  the  property  receipted  is  the 
nieasure  of  damages.  Catlin  v. 
IfOtrrey.  396 

AUDITA  QUERELA. 

M*  caused  an  execution  in  his  fa- 
vour V.  H.  to  be  levied  on  a  cer- 
tain tract  of  land  in  part  satisfac- 
tion of  the  execution;  but  the  tract 
of  land  described  in  the  Sheriff's 
return  on  the  execution  was  not 
shown  to  the  appraisers,  or  ap- 
praised by  them,  but  a  different 
tract  of  land,  containing  the  same 
quantity  of  acres,  but  of  less  value 
than  that  described  in  the  Sheriff's 
return. — Held  that  H.  the  debtor 
was  entitled  to  relief  by  Audita 
Querela^  and  the  levy  of  the  exe- 
cution was  set  aside.  Hurlbut  v. 
Mayo.  387 


BAIL. 

In  an  action  against  the  Sheriff  for 
taking  insufficient  bail  on  mesne 
process,  if  the  defence  be  tliat  the 


bail  was  sufficent  when  taken,  it  if 
necessary  for  the  defendant  to 
prove  that  the  bail  when  taken  bad 
a  substantial  property,  amply  suf- 
ficient to  answer  the  demand,  and 
that  would  probably  continue  so; 
proof  that  the  bail  were  ostensibly 
but  not  really  possessed  of  suffi- 
cient property  will  not  exonerate 
the  Sheriff.  Hazard  v.  Slade.  199 

BILL  OF  REVIEW. 

A  Bill  supplementary  to  a  Bill  ia 
Chancery,  a  Bill  of  revivor,  BUI 
of  review,  or  Bill  to  carry  into  ef- 
fect a  former  decree^  must  be 
brought  in  the  same  County,  where 
the  original  suit  was  brought,  and 
where  the  proceedings  are  of  re- 
cord. Ferris  et  al.  v.  Ckili»d 
al.  336 

BOND. 

1  The  condition"  of  a  Bond  that  A. 
shall  within  five  months  from  date 
establis  B.  in  possession  ofthe  land 
described,  will  admit  of  different 
constructions  and  may  be  explain- 
ed by  parol  proof.  Cowpieffv. 
Hyde.  ^ 

2  Evidence  of  a  performance  of  the  , 
condition  will  not  support  a  plea 
of  accord  and  satisfaction.        t^* 

3  Th^  condition  of  an  arbitration 
bond,  in. the  following  words— 
«  Now  if  tHe^d  L.  J-  shall  make 
his  appearance  before  said  arbitra- 
tors, by  himself  or  attorney,  on  the 
day  aforesaid,  and  shall  pay  aod 
discharge  all  such  sums  of  wooeyj 
as  said  arbitrators  shall  award, 
contains  two  independent  stipuU- 
tio'fcs ;  first  that  the  obligor  shall 
appear  before  said  arbitrators,  and 
secondly  that  he  will  pay  such  sum 
as  shall  be  awarded  against  him ; 
and  the  appearance  of  the  said  J. 
L,  being  in  its  nature  precedent  ta 
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an  award,  a  plea  of  no  award  is 
insufficient.     North  v.  Johnson, 

131 
4  Where  the  condition  of  a  bond  is 
.  simply  to  indemnify  and  save  harm- 
less the  obligee  from  the  payment 
of  a  debt  or  damages,  the  condi- 
tion is  not  broken,  until  the  obli- 
gee has  been  compelled  to  pay, 
or  having  become  liable  to  pay 
has  actually  paid  the  debt  or  dam- 
ages, or  has  been  arrested  or  in 
some  way  has  sustained  actual 
damages.  Selectmen  of  St.  AU 
bans  V,  Curtis.  l64 

&  In  an  action  on  an  indemnifying 
bond  given  to  the  SherifiT,  in  as- 
signing breaches  of  the  condition, 
it  is  necessary  to  aver  that  the 
deputy  had  been  negligent  in  the 
performance  of  some  official  duty  j 
that,  in  consequence  of  such  negli- 
gence, the  Sheriff  had  become  lia- 
ble ;  and  that  the  creditor,  or  per- 
son injured  by  such  negligence, 
had  commenced  an  action  against 
the  Sherifi^  and  had  recovered  a 
certain  sum,  for  his  damages  and 
costs  for  such  neglect  of  the  depu- 
ty.    Hyde  V.  Childs.  "  230 


COLLECTOR  OP  LAND  TAX- 
ES. 

1  If  a  collector  of  a  land  tax,  neglect 
to  lodge  in  the  Town  Clerk's  of- 
fice or  other  proper  office,  an  ac- 
count of  his  proceedings  within 
thirty  days  from  the  close  of  his 
"Vendue  for  the  sale  of  lands,  his 

«  sales  are  void,  and  no  title  is  ac- 
quired under  such  vendue.  Mead 
administrator  of  Lee  v.  Mdnet 
and  Swift.  239 

CONFIRMATION  CHARTERS. 

1  Grants  of  lands  in  this  State  by 


the  Grovemorofthelate  Province 
of  New-Hampshire,  Vhile  this  ter- 
ritory was  within  that  Province, 
are  in  their  construction  and  ope- 
'  ration  Royal  Grants;  and,  on  a 
surrender  of  such  Grant,  the  King 
was  in  of  his  former  right,  and 
might,  at  his  pleasure,  grant  the 
same  lands  again,  and  such  second 
grant  would  be  valid.  Paine  and 
Morris  v.  Smead.  56 

2  A  surrender  of  a  New-Hampshire 
Charter  to  the  Governor  of  New- 
York,  while  this  territory  was  an- 
nexed to  that  Province,  enabled 
him  to  regrant  the  same  lands; 
and  such  grant  made  in  confirma- 
tion of  the  right  under  New-Hamp- 
shire is  valid.  ib. 

3  Such  surrender  may  be  proved  by 
parol.  The  recital  in  such  con- 
firmation charter,  of  a  surrender 
of  the  New-Hampshire  Charter,  is 
prima  facie  evidence  of  such  sur- 
render. A  long  acquiescence  of 
the  New-Hampshire  proprietors 
under  such  confirmation  grant,  will 
be  construed  a  waiver  of  the  grant 
under  New-Hampshire,  and  a  con- 
firmation of  the  grant  under  New- 
York,  ib. 

CONSIDERATION. 

If  the  suppression  of  evidence  in 
a  criminal  prosecution  constitute 
any  part  of  the  consideration  of  a 
contract,  such  contract  is  void. 
Backer  v.  WiUiams.  239 

CONSTITUTIONAL  LAW. 

• 

1  An  acl  of  ihe  Legislature  directing 
a  deposition  to  be  read  in  the  trial 
of  a  cause,  is  an  interference  with 
the  judiciary  department;  is  re- 
trospective in  its  operation,  a  le- 
gislative sentence  rather  than  a  law 
andvoid;  being  against  the  con- 
stitution of  the  State,  and  the  con* 
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stitution  oiihe  United  States.  JDu- 
py  quitam  v.  Wichoire.  237 

2  A  special  act  of  the  Legislature 
freeing  the  body  of  a  debtor  frqin 
imprisonment,  and  discharging  a 
bond  given  to  the  Sheriff  by  the 
debtor  on  his  aSmission  to  the  lib- 
erties of  the  prison,  in  a  case  where 
the  debtor  had  escaped  and  the 
bond  was  assigned  before  the  pass- 
ing of  the  act,  is  a  law  impair- 
ing the  obligation  of  contracts, 
a  violation  oi  the  constitution  of 
the  United  States,  and  void.  Star 
v«  Robinson^  257 

CORPORATION. 

An  action  of  assumpsit  will  lie  a- 
gainst  a  Corporation  on  a  promis- 
sory note  or  other  simple  contract, 
made  by  their  agent,  duly  author- 
ized to  make  such  contract.  Proc' 
tor  V.  IFcbber.  371 

COVENANT. 

1  A  Covenant  in  a  deed  by  B,  con- 
veying land  to  £•  in  these  words, 
<<  That  said  £.  shall  hold  the  pre- 
mises, so  that  neither  I  the  said  B. 
my  heif»  or  assigns,  or  any  person 
claiming  under  me  or  them,  or  un- 
der New-Hampshire,  shaJi  ever 
have  any  right,  title,  interest  or 
demand  thereto,  but  shall  by  this 

.  deed  be  forever  barred  and  exclu- 
ded,^' has  not  the  same  legal  effect 
as  a  covenant  of  seisin  or  a  cove- 
nant of  warranty  Evitrisr.Brewn 

96 

2  To  show  a  breach  of  sucl^covenant 
it  is  not  necessary  to  show  an  evic- 
tion, as  in  an  action  on  a  covenant 
of  warrao^ ;  nor  is  it  broken  by  a 

•  dormant  title  not  p^t  in  exercise; 
but  if  a  person  be  in  possession 
Ijtolding  under  New-Hampshire, 
adverse  to  the  plaiDtifl's  title,  it  is 
a  bi-each  of  the  covenant.  ib. 


3  It  is  a  breach  of  a  covenant  of  war** 
ranty  in  a  conveyance  of  land^  if 
final  judgment  in  ejectnrent  ber«i- 
dered  against  the  grantee,  although 
he  continue  in  possession  of  the 
land  by  means  of  a  subsequent  pur- 
chase. Drury  and  Strong  ad' 
minUtrators  of  Strong  v.  §Atffli« 
iioay.  110 

4  In  an  action  for  a  breach  of  such 
covenant  of  warranty  it  is  a  gene- 
ral rule,  that  the  value  of  the  land 
at  the  time  of  the  eviction,  with 
interest  from  that  time  until  the 
time  of  rendering  thejudgmeDt^is 
the  measure  of  damages,  but  there 
are  exceptions  to  this  role.  In  a 
case  where  the  plaintiff  in  an  ac- 
tion of  covenant,  had,  on  eviction, 
recovered  of  the  plaintiff  in  eject- 
ment, a  sum  for  his  bettermeDis, 
that  sum  wiU  be  deducted  from  the 
value  of  the  land  in  asssessing^ 
damages.  ib. 


COUNTY  COURT. 

The  Judges  of  a  County  Couit,on 
application  of  a  defendant,  may  in 
their  discretion^  in  cases  ncrt  pro- 
vided for  by  statute,  set  aside  a 
judgment  rendered  on  defauti,  en 
such  conditions,  to  be  performed 
by  the  defendant,  as  they  may,  in 
their  discretion  prescribe^  suck  as 
payment  of  costs  to  the  plaintiff, 
or  waiving  some  advance  which 
he  may  have  of  the  pialniifi^  and 
such  proceeding  cannot  be  re-ex- 
amined in  this  Court  on  vnt  of  er- 
ror. But  if,  in  grafting,  soch  fa- 
vour to  the  defendant,  the  Cooc  t 
ofder  the  plfsiifitiff  to  eBl<^  hn  ac- 
tion anew,  and,  on  his  refusal  to 
pay  the  Court  fees  for  such  entry, 
order  a;  non-oott,  ititf  enror,  ami 
the  judgment  will  .be  reveised. 
Hatty.  QruwoU.  lOT 
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CX)URT  OF*  PROBATE. 
3e6  ADsnNiST&ATiotir  Bond* 


DAMAGES. 

lo  every  case  coming  within  the 
75th  section  of  the  judiciary  act, 
where  the  sum  for  which  judg* 
irient  ought  to  be  rendered  isun- 
certun,  either  party  has  a  right  to 
have  the  damages  assessed  by  a 
Jury  ;  and  if  a  motion  be  made  by 
either  party  to  have  the  damages 
so  ass^sed  by  a  Jury,  and  the  ap- 
plication be  refused,  and  the  mo- 
tion dismissed  by  the  Court,  it  is 
error,  and  the  judgment  rendered 
in  the  case  will  be  reversed. .  Ben- 
ham  V.  Sage  et  al  247 

See  Covenant  4.--^Esoapb  I4 

DECLARATION. 

1  A  Declaration  defective  in  point 
of  form,  may  be  aided  by  the  plea, 
but  is  not  aided  by  the  plea  if  the 
defects  are  in  matter  of  substance, 
unless  the  matter  omitted  in  the 
declaration  be  admitted  by  the  plea. 
Raliton  V.  Strong.  287 

2  in  a  Declaration  on  a  recognizance 
for  the  prosecution  of  an  appeal, 
it  is  necessary  for  the  plaintiff  to 
aver  that  the  defendant  has  not  an- 
swered or  paid  the  intervening^ 
damages  and  costs.  Fo^v.  JoAn- 
nonetoL  338 

8  A  note  payable  in  specifick  arti- 
cles may  be  declared  on  as  a  spe- 
cialty or  promissory  note  under 
the  3d  and  4th  of  Anne.  The 
plalntiflf  is  not  required  to  state  in 
his  declaration  nor  to  produce  evi- 
dence on  trial,  to  prove  a  conside- 
ration, except  to  rebnt  evidence 
jMtKkiced  on  the  part  of  the  defen- 

69 


dant  to  prove  a  watit  of  considera* 
tion;  but  it  is  necessary  for  the 
plaintiff  to  make  all  other  aver« 
ments  as  in  a  declaration  on  a  ven 
bal  contract.     Brooki  v.  Page. 

840 
4  In  a  Declaration  on  a  note  for  the 
pajrment  of  $100  at  the  defend- 
ant's  dwelling-house  in  M iddlebu* 
ry,  on  the  first  day  of  June,  1812, 
in  horses  to  be  appraised  by  three 
men,  the  plaintiff  averred,  that  the 
defendant  had  not  performed  tho' 
oflen  requested,  to  wit,  at  Middle- 
bury  on  the  first  day  of  June^ 
1812 ;  the  Court  held  that  thisdid 
not  amount  to  an  averment  that 
the  defendant  was  at  the  dwelling 
house  of  the  defendant  in  Middle- 
bury  on  the  first  day  of  June^  1812^ 
ready  to  receive  payanent.         t6. 

D££D« 

1  If  A.  convey  land  to  ft.  and  B. 
neglecting  to  record  his  deed  con* 
vey  the  land  to  C,  and  D.  having 
knowledge  of  such  {conveyancoi 
fraudulently  procure  from  B.  his 
unrecorded  deed— ^ieliver  it  back 
to  A.  and  take  a  deed  to  himself 
from  A.  and  convey  the  land  to  £« 
E.  having  no  knowledge  of  the 
aforesaid  conveyances,  £.  as  a  (o- 
na  fide  purchaser  will  hold  the 
land  against  C.  Morriaon  et  aJ. 
V.  Shattuck  etal.  43 

2  And  if  C.  convey  the  land  to  F. 
he  having  full  knowledge  of  all 
the  above  facts,  F.  is  not  entitled 
to  a  remedy  either  in  law  or  equi- 
ty against  D.  f6« 

3  If  A.  convey  land  to  B.  and  after- 
wards convey  the  same  land  to  C.^ 
B.  being  present  witnesslag  the 
deed  and  receiving  a  part  of  the 
consideration,  C.  will  hold  the 
land  against  B«  Iverer.  Chan^ 
dkr.  48 
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4  If  A.  convey  land  to  ft.  who  De- 
lects to  record  his  deed,  and  A« 
convey  the  same  land  to  C.  who 
procures  his  deed  Co  be  first  record- 
ed,  if  C.  had  knowledge  of  the 
prior  conveyance  to  B.  his  deed  is 
fraudulent  and  void,  and  B.  will 
hold  the  land.    Ludlow  v.  Gill. 

49 

5  The  statute  regulating  conveyan- 
ces, provides,  as  a  general  rule, 
that  every  deed  of  conveyance 
shall  be  acknowledged   before  a 

f  magistrate }  and  if  proof  of  a  deed 
be  taken  before  a  Judge,  the  certi* 
ficateof  such  proof  must  state  those 
facts  which  take  the  c^se  out  of 
the  general  rule,  and  bring  it  with- 
in some  one  of  the  exceptions 
n^de  by  the  statute  authorising 
such  proof  to  be  taken  before  a 
Judge.     Pearl  \.  Howard,      173 

6  Notice  to  one  of  two  or  more  part- 
ners of  a  prior  unrecorded  deed  is 
notice  to  all  the  partners,  and  will 
render  void  a  subsequent  deed  of 
the  same  lands,  to  all  the  partners, 
Barney  1 1  aL  v.  Jewett  et  aL    315 

7  If  husband  and  wife  join  in  a  con- 
veyance of  real  estate  which  the 
husband  held  in  right  of  his  wife, 
the  purchase  money  received  by 
the  husband  becomes  his  personal 
property.  If  the  husband  with 
the  avails  of  such  estate,  purchase 
other  lands  and  take  a  deed  to  his 
infant  son  and  hold  the  same  unre- 
corded, it  remains  absolutely  under 
his  control,  and  the  son  can  have 
no  remedy  against  the  father,  or  • 
any  other  person  either  for  the 
deed  or  the  lands  therein  descri- 
bed.   Ward  V.  Morrilet  aL    32% 

8  If  an  administrator,  under  an  order 
>    of  the  Court  of  Probate  sell  real 

estate,  and,  to  secure  the  payment 
of  the  purchase  money  take  to  him- 
self a  mortgage  of  the  same  or  oth- 
er estate,  and  such  mortgage  be 


foreclosed,  the  title  of  the  estate 
so  mortgaged  vests  in  the  adimo- 
istrator  in  his  private  capacity. 
Higley  v.  Smith   and  Boydm, 

409 

DEPOSITION. 

1  If  in  a  caption  of  a  Deposition  it 
be  certified  that  the  deponent  was 
cautioned  to  testify  the  truth  the 
whole  truth  and  nothing  but  the 
truth,  yet  if  the  certificate  of  the 
odth  be  that  <<  the  deponent  was 
sworn  to  the  truth  of  the  deposi- 
tion,^' such  deposition  cannnot  be 
read  in  evidence.  Burroughs. 
Bootke.  100 

2  The  magistrate  taking  a  Deposi- 
tion, certified  as  a  reason  why  ibc 
opposite  party  wjlsnot  notified  of 
the  taking  of  the  Deposition,  that 
he  resided  more  than  twenty  miles 
from  the  place  of  caption— held 
the  deposition  could  not  be  read 

^  in  evidence,  and  that  parol  evi- 
dence was  not  admissible  to  prove 
that  the  deponent  lived  more  than 
thirty  miles  from  the  place  of  cap- 
tion.    Chipman  v.  Tuttle.     179 

3  A  Deposition  taken  in  a  foreign 
government,  cannot  be  read  in  ev- 
idence unless  it  be  shoira  to  the 
Court  that  the  magistrate  before 
whom  it  was  taken  was  authorized 
by  the  laws  of  such  government  to 
take  Depositions.  Bom  and 
Eddy  V.  Bean.  ^^^ 

4  A  Deposition  taken  in  another 
State  cannot  be  admitted,  unless  it 
appear  that  the  magistrate  before 
whom  it  was  taken  was  authorized 
by  the  laws  of  such  State  to  take 
Depositions.  PaUersm  v.  F(^ 
terson.  ^00 

5  A  Deposition  taken  tobe«s«iin 
a  quiiam  action  is  admissible  and 
may  be  read  in  evidence,  although 
in  the  caption  the  prosecutor  be 
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stated  as  the  sole  plaintiff^  the  quU 
tam  being  omitted.  Dupy  quitam 
V.  Wickmre.  237 

DEPUTY  SHERIFF. 

See  Sheriff  2 — 7. 

DISCLAIMER. 

See  Ejectment  5. 

DISTRIBUTION  OF  INTES- 
TATE  ESTATE. 

The  Judge  of  Probale  before  issu- 
ing his  decree  for  a  Distribution, 
must  ascertain  and  declare  who  are 
the  persons  entitled  as  heirsj  and 
in  what  proportion — what  ad  van* 
ces  had  been  made  by  the  deceas- 
ed in  his  life-time  to  the  heirs,  or 
either  of  them — what  lands  belong 
to  the  estate  to  be  divided,  and 
what  lands  belonging  to  the  estate 
are  holden  jointly  or  in  common 
with  others ;  and  all  persons  inte- 
rested in  such  distribution  must  be 
notified.  Ecc  parte  Mo$es  Robin" 
«oft  and  others.  357 

See  Administration  Bond. 

DUE-BILL. 

A  Due-Bill  in  the  following  words, 
''  Due  F.  H.  eighty  dollars  on  de- 
mand," will  support  an  action  of 

'  indebitatns  assumpsit  for  money 
lent.    Hay  v.  Hyde,  214 


EJECTMENT- 

1  If  a  plaintiff  in  Ejectment  fail  of 
showing  a  title  to  the  whole  of  the 
land  described  in  his  declaration, 
he  may  still  recover  a  part  in  sev- 


eralty,  or  an  undivided  part  ac- 
cording to  his  title.  Clu^n  v. 
Scott.  41 

2  Actual  seisin  is  a  sufficient  title 
for  a  plaintiff  to  recover  against  a 
stranger,  that  is,  against  a  person 
who  has  without  right  trespassed 
upon  the  prior  occupancy  of  the 
plaintiflT.      EUithorp  v.  Dewing. 

141 

3  If  the  defendant  in  an  action  of 
Ejectment  prove  that  he  purchas- 
ed the  whole  of  the  lot  demanded, 
went  into  possession  and  cleared 
one  acre  more  than  fifteen  years 
before  the  commencement  of  the 
plaintiff's  action,  he  will  hold  the 
whole  lot  by  the  statute  of  limita- 
tions ;  the  possession  of  a  part  un- 
der such  purchase  being  a  posses- 
sion of  the  whole,  is  a  bar  to  the 
plaintifTs  action.  FearsaU  v. 
Thorp.  92 

4  In  an  action  of  Ejectment,  if  the 
plaintiff  show  that  the  defendant 
claims  under  the  same  proprietary 
division  on  which  the  plaintiff  re- 
lies, it  is  not  necessary  for  the 
plaintiff  to  show  a  legal  division ; 
yet  if  the  action  be  brought  for  a 
certain  lot  in  a  certain  division, 
and  there  be  no  other  description 
of  the  land  in  the  declaration,  it  is 
necessary  for  the  plaintiff  to  shew 
a  division  in  fact.  Bourn  mnd  Ed-^ 
dtf  V.  Bean.  176 

5  In  an  action  of  Ejectment  against 
two,  father  and  son,  if  it  appear 
that  the  father  had  no  claim  to  the 
premises,  but  was  living  with  his 
son  on  the  premises,  as  a  lodger, 
having  no  concern  with  the  occu- 
pation or  management  of  the  farn), 
he  will  not  be  considered  in  pos- 
session of  the  premises,  but  on  a 

disclaimer  will  recover  his  costs  a- 
gainst  the  plaintiff.  Jones  v.  B. 
and  W.  liebber.  215 

6  If  a  collector  of  taxes  omit  to  lodge 
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'  in  the  Town  Clerk's  office,  or  oth- 
er proper  office^  an  accoant  of  his 
proceedings  within  thirty  days 
from  the  close  of  his  vendue  for  the 
sale  of  lands,  his  sales  are  tvoid,^ 
and  no  title  is  acquired  under  such 
vendue.  Mead  admnistratot  of 
Lee  V.  Mallet  and  Swift.        239 

7  In  an  action  of  Ejectment  against 
landlord  and  tenant,  an  appear- 
ance entered  by  attorney  for  both 
defendants  is  not  conclusive  a« 
gahist  the  landlord,  but  he  will  be 
permitted  to  prove,  by  whose  or- 
der or  procurement  the  attorney 
entered  such  appearance;  ande- 
ven  if  it  appear  that  the  attorney 
entered  such  appearance  by  the  di- 
rection of  the  landlord,  yet  this 
will  not  preclude  the  landlord  from 
showing  that  the  judgment  render- 
ed in  the  action  against  him  was 
obtained  by  collusion  between  the 
plaintiff  and  the  tenant.  Rider  v. 
Alexander  and  Kaihan,  267 

8  If  the  plaintiff  and  defendant  In  an 
action  of  Ejectment  both  claim  the 
same  lot  under  the  same  division, 
ihey  are  both  estopped  from  deny- 
ing the  legality  of  such  division. 
Bttek  V.  Whitney.  369 

9  Where  the  proprietors  of  a  town, 
at  a  proprietors'  meeting,  make  a 
division  of  the  town  into  severalty, 
by  voting  to  the  persons  claiming 
the  different  rights,  certain  lots  in 
lieu  of  their  drafts,  such  votes  are 
no  evidence  of  title,  not  even  pri" 
ma  fade  evidence  against  each 
other.    Smith  et  a/,  v.  Meacham. 

424 

{LNDORSEE  OF  A  PROMISSO- 
RY NOTE. 

1  If  the  Endorsee  of  a  Promissory 
Note,  not  negotiabie,  commence 
an  action  on  the  note  in  the  name 
of  the  original  payee^  and  in  his 


name  obtain  judgment  and  execu- 
tion, and  cause  such  execution  to 
be  levied  on  personal  estate,  if 
such  estate  be  appraised  on  the  ex- 
ecution, the  title  to.the  estate  is  by 
the  appraisal  vested  in  the  endor- 
see and  not  in  the  original  payee 
of  the  note.  KtcAarc2tv.  Pearl 
and  Phelps.  1 13 

2  But,  to  show  such  right  in  the  en 
dorsee,  it  is  necessary  for  him  to 
produce  a  cdpy  of  the  iudgment, 
*  before  he  can  read  in  evidence  a 
copy  of  the  execution  and  levy. 

ib. 
S  If  a  note,  not  negotiable,  be  en- 
dorsed before  it  has  fallen  due,  in 
an  action  on  such  note  in  favour  of 
the  endorsee  against  the  endorser, 
parol  evidence  is  admissible  on 
the  part  of  the  defendant,  to  prove 
an  agreement  made,  at  the  time  of 
the  transfer,  between  the  endorser 
and  endorsee,  that  the  endorsee 
should  pursue  the  maker  of  the 
note  by  action,  and  have  recourse 
to  the  endorser  only  in  the  event 
of  his  being  unable  to  collect  the 
note  of  the  maker.  Miner  y.  Rob' 
inson.  392 

4  In  an  action  by  the  endorsee  of  a 
promissory  note  against  the  payee 
of  the  note  as  endorser,  parol  evi- 
dence is  admissible  on  the  part  of 
the  defendant,  to  prove  that  he 
placed  his  name  on  the  note  in 
blank,  for  the  purpose  of  enabling 
A.  to  whom  he  delivered  the  note, 
to  collect  it  for  his  (the  de- 
fendants) use,  although  A.  had 
sold  the  note  to  the  plaintiff,  and 
he  had  filled  up  the  endorsement 
to   himself.     Rhodes  v.  Riiley. 

53 

ERROR. 

1  The  Judges  of  the  County  Court, 
mt  application  of  a  defendanti  may, 
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in  their  discretion,  in  cases  not 
provided  for  by  statute,  set  aside  a 
judsment  rendered  on  default,  on 
such  conditions,  to  be  performed 
by  the  defendant,  as  the>  may  in 
their  discretion  prescribe  ;  such  as 
the  payment  of  costs  to  the  plain- 
tiff, or  waiving  some  advantage 
which  he  may  nave  of  the  plain- 
tiff in  the  case,  and  such  proceed- 
ing cannot  be  re-examined'  in  this 
Cenrt  on  Writ  of  Error,     But  if, 
in  granting  this  favour  to  the  de- 
fendant, the  Court  order  the  plain- 
tiff to  enter  his  action  anew,  and 
on'  his  refusal  to  pay  fees  for  such 
entry,  order  a  nonsuit,  it  is  error, 
and  the  judgment  will  be  reversed. 
Hall  v.  Gritwold.  107 

2  That  the  persons  sitting  as  Judges, 
holding  a  Court  and  rendering  a 
judgment,  were  not  qualified  as 
Judges,  cannot  be  assigned  for  er- 
ror ;  such  assignment  of  error  be- 
ing an  allegation  that  the  proceed- 
ings are  a  nullity — that  there  is  no 
record  to  be  examined — no  judg- 
ment to  be  reversed.  AdcuM  v. 
Whetkr.  417 

ESCAPE. 

1  In  an  action  against  a  Sheriff  for 
an  Escape  on  mesne  process,  the 
plaintiff  is  entitled  to  the  amount 
of  his  debt,  if  it  appear  that  his 
debtor  has  absconded  and  is  insol-: 
vent;  but  before  the  Court. will 
render  judgment  on  the  verdict, 
the  plaintiff  must  enter  into  a  rule, 
that  the  defendant  may  mal^  use 
of  his  name,  in  recovering  the  debt 
to  his  own  use,  the  defendant  in- 
demnifying the  plaintiff  from  costs. 
OUver  V.  Chamberlain.  4t 

2  If  a  debtor  escape  from  prison 
with  the  consent  of  the  Sheriff, 
the  Sheriff  cannot  lawfully  retake 
Mm,  yet  the  creditor  may^  of  he 


may  have  his  remedy  against  the 
Sheriff  by  an  action  for  the  escape, 
or  against  the  debtor  by  an  action 
of  debt  on  the  judgment.  Fams' 
worth  v.  TiUan.  297 

EVIDENCE, 

1  Great  latitude  is  in  many  cases  al- 
lowed in  the  admission  of  evidence 
under  the  general  issue;  but  in 
cases  of  special  pleading,  the  par- 
ties are  strictly  confined  to  the 
facts  put  in  issue  i  therefore,  if  the 
plaintiff  traverse  a  plea  in  bar,  be 
cannot  give  in  evidence  matter  in 
avoidance  of  the  plea,  &  can  avail 
himself  of  such  matter  by  a  repli- 
cation only.     Campbell  v.  Ili/de. 

2  In  an  action  of  trespass  against  a 
town  or  parish  collector,  the  de- 
fendant may  under  the  general  is- 
sue, give  in  evidence  his  authority 
to  take  the  property  in  question, 
but  cannot  give  in  evidence  a  re- 
lease of  the  trespass,  or  any  mat- 
ter which  does  not  shew  the  ta- 
king lawful.     Wilcox  V.  ^herrnin, 

72 

3  The  statute  laws  of  any  one  of  tl)0 
United  States,  if  print^  under  the 
authority  of  such  State,  may  be 
read  in  evidence  in  the  Courts  of 
this  State.    State  v.  Stade.     30 J 

EXECUTION* 

1  If  an  Execution  be  levied  on  per- 
sonal property,  and  by  the  officer 
making  the  levy  the  property  be 
delivered  to  a  third  person,  on  a 
receipt  containing  a  stipulation  to 
redeliver  the  property  on  demand, 
the  officer  docs  not  theieby  part 
with  his  lien  on  the  property,  but 
may  at  any  time  take  it  into  his 
possession.  And  if  the  property 
thus  receipted,  be  cloined  by  the 
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debtor,  or  returned  into  his  posses- 
sion; and,  on  demand  made  by 
the  officer  having  the  execution,  if 
he  refuse  to  produce  it,  the  officer 
may  levy  the  execution  on  other 
property  of  the  debtor,  and  for 
want  thereof  may  lawfully  commit 
him  to  prison  on  such  execution. 
Pierson  v.  Hovey  et  al.  51 

2  The  levy  of  an  execution  on  real 
estate  is  not  within  the  statute  to 
prevent  fraudulent  speculations  & 
sales  of  choses  in  action,  passed 
the  28th  of  October,  1807,  and 
such  levy  is  not  rendered  void  by 
the  possession  of  a  third  person, 
holding  adversely  to  the  debtor  at 
the  time  of  the  levy.  Farnsworth 
V.  Converse  et  al,  139 

3  If  the  judgment  recited  in  an  exe- 
cution, as  the  judgment  on  which 
It  issued,  purj^ort  to  have  been  en- 
tered up  at  one  term,  and  the 
record  produced  to  support  such 
execution,  beofa  judgment  enter- 
ed up  at  another  term,  such  exe- 
cution is  irregular,  and  all  the  pro- 
ceedings had  under  it  are  void, 
Ridder  v.  Alexander  et  aL     2G7 

4  If  in  a  trustee  action  judgment  be 
rendered  both  against  the  princi- 
pal debtor  and  the  trustee,  and  one 
execution  issue  on  both  judgments 
against  the  principal  debtor  and 
the  trustee,  such  execution  is  irre- 
gular and  void.  t6. 

5  In  a  case  where  personal  property 
is  attached  on  mesne  process,  if 
execution  be  taken  out,  and  deliv- 
ered to  the  same  officer  who  ser- 
ved the  attachment,  within  thirty 
days  from  the  time  final  judgment 
was  rendered  in  the  suit,  it  is  a  ta- 
king of  the  property  within  the 
meaning  of  the  33d  section  of 
the  judiciary  act ;  and  the  prop- 
erty is  not  discharged  from  the 
attachment,  although  the  exe- 
cution be  not  actually  levied  on 


the  property  within  thirty  days, 
Eno8  V.  Browu  2bO 

See  Audita  Querela. 

F 

FORGERY. 

In  an  indictment  for  Forgery  it  is 
necessary  to  set  forth  the  instru- 
ment charged  as  a  Forgery  in  let- 
ters and  figures,  unless  it  be  in  the 
hands  of  the  person  charged  with 
the  Forgery,  and  in  that  case  it  is 
necessary  to  aver  in  the  indictment 
that  the  instrument  is  in  his  pos- 
session.    StcUe'v.  Parker,     298 

'    FOREIGN  JUDGMENT. 

1  A  Judgment  rendered  by  a  Justice 
of  the  Peace  in  another  State  can- 
not be  authenticated  in  the  mode 
prescribed  by  the  act  of  Congress^ 
a  Justice  of  the  Peace,  as  such, 
having  neither  a  clerk  or  a  seal  of 
his  Court ;  nor  is  any  other  proof 
of  such  judgment  required  than  the 
certificate  of  the  Justice.  Kins; 
admnistraior  oflngersoliv.  Van 
Qilder.  ♦  59 

2  Such  judgment  is  considered  as  a 
foreign  judgment,  is  prima  facie 
evidence  of  the  debt,  but  the  de- 
fendant may  impeach  it  by  show- 
ing that  it  was  irregularly  o*  un- 
justly obtained.  «*• 

.     FOREIGN  LAWS. 

See  Statutes  or  other  States-- 
Deposition  3. 

FRAUDULENT  CON VEYA>CE. 

No  man  can  either  in  a  Coort  of 
law  or  in  a  Court  of  equity  set  a- 
side  any  of  his  contracts  because 
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fraadttlent  on  his  part ;  nor  can  his 
heir  set  such  contract  aside,  nor 
does  his  administrator,  even  in  the 
case  of  an  insolvent  estate,  so  far 
represent  the  creditor^  that  such 
contract  can  be  set  aside  at  his  suit ; 
but  the  creditors  alone  have  arrght 
to  inopeach  and  set  aside  such  con- 
tract. Peaslee  administrator  of 
Peatiee  v.  the  adminigtrator  of 
Hay.  331 


GAOL  BOND. 

1  If  a  prisoner  beJng  principal  in  Iel 
bend  for  the  liberties  of  the  prison 
depart  without  being  lawfully  dis- 
charged, the  sureties  in  the  bond 
are  entitled  to  no  particular  favour, 
but.  in  every  such  case  are  equally 
liable  with  the  prtncipaL  Paine 
v.  Efy  et  al.  37 

2  If  the  condition  of  a  bond  given  for 
the  admission  of  a  prisoner  to  the 
liberties  of  the  prison,  contain  any 
thing  more  than  is  provided  by  the 
statute,  or  materially  vary  from 
the  condition  prescribed,  the  bond 
is  void.     Lyon  v.  Ide.  46 

3  If  two  or  more  debtors  be  commit- 
ted to  gaol  on  execution,  and  give 
a  bond  for  the  lit>ertie8  of  the  pris- 
on, and  the  creditor  discharge  one 
of  them  from  prison,  whether  be- 
fore or  after  the  other  debtors  have 
escaped  from  the  prison,  it  is  a  dis- 
charge of  the  debt  as  to  all.  Bat- 
ley  V.  KimbM  et  ah  151 

4  In  an  action  by  the  assignee  of  a 
gaol  bond  against  A.  as  prihcipal 
and  B.  as  surety,  the  defendants 
may  plead  a  separate  demand  in 
favour  of  A.  the  principal  in  offset 
to  the  plaintiff's  demand.  Brund- 
ridge  v.  WMicomb  et  ah         1 80 

5  On  (he  admission  of  a  prisoner  to 
the  liberties  of  the  prison  who  is 


confined  under  process  froin  a 
Court  of  the  United  States,  the 
bond  must  be  taken  to  the  Mar- 
shall  of  the  District :  If  taken  to 
the  SherifT  of  the  County,  it  is  void 
and  no  action  can  be  maintained 
upon  it.   Warren  v.  Russeh     193 

6  A  special  act  of  the  Legislature 
freeing  the  body^of  a  debtor  from 
imprisonment,  and  providing  that 
all  such  bonds  as  have  been  taken 
by  the  Sheriff  on  the  admission  of 
the  debtor  to  the  liberties  of  the 
prison  be  discharged^  is  not  con- 
strued to  extend  to  a  dase  where 
the  debtor  had  committed  an  es- 
cape from  the  liberties  of  the  pris- 
on before  the  passing  of  the  act. 
And  if  such  act  foe  so  worded  as  to 
extend  to  such  case,  it  is  a  law  im- 
pairing the  obligation  of  contracts, 
a  violation  of  the  Constitution  of 
the  United  States,  and  void.  Starr 
v.  Robmson,  257 

7  To  an  action  on  a  gaol  bond,  no- 
thing can  be  pleaded,  which  might 
have  been  pleaded  to  tho  original 
action,  or  which  existed  previous 
to  the  rendition  of  the  judgment, 
AUen  v.  Finher  et  a/.  277 

GOVERNOR'S  RIGHTS. 

The  -Governor's  Rights,  so  called, 
being  five  hundred  acres  of  land, 
granted  or  reserved  to  Benning 
Went  worth  in  each  township  in 
this  State,  granted  by  Benning 
Wentworth,  Governor  of  the  late 
province  of  New-Hampshire,  are 
by  the  charters  located  and  grant- 
ed in  severalty,  in  lieu  of  two 
shares.  If,  therefore,  such  lot  or 
any  part  thereof  be  cut  off  by  a 
prior  grant,  the  owner  of  such  lot 
has  no  right  as  the  owner  of  two 
Hhares  in  common,  to  take  a*  com- 
pensation out  of  other  lands  in  the 
town,  to  make  his  quantity  of  land 
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equal  to  two  shares,  or  to  make  up 
the  quantity  of  five  hundred  acres. 
Strong  V.  Paine.  201 

GLEBE  LANDS. 

The  Selectmen  of  the  several  towns 
in  this  Statc^  in  which  there  is  a 
Giebe  Right,  are  empowered  by 
statute  to  lease  tlie  lands  belonging 
to  such  Right,  reserving  an  annu- 
al rent ;  but  have  no  authority  to 
make  any  other  conveyance  of 
such  lands.  If,  therefore,  the  Se- 
lectmen make  a  conve3rance  of 
such  Glebe  land  in  fee,  the  convey- 
ance is  void — neither  conveying 
any  title  to  the  grantee,  nor  affect- 
ing the  right  of  the  town«  BumK 
v.  Whitney.  369 


HALF  BLOOD. 

By  the  laws  of  this  State,  brothers 
and  sisters  of  the  half  blood  inher- 
it real  estate  and  take  personal  es- 
tate as  next  o{  kin  to  each  other* 
Brown  et  oL  v.  Brown.  360 

HUSBAND  AND  WIFE. 

See  Deed  7> 


INDICTMENT. 

1  An  indictment  or  information  char- 
ging that  the  respondent^  is  a  com- 
mon cheat,  and  that  he  did  by  di- 
vers false  pretences  and  false  to« 
kens  deceive  and  defraud  divers 
good  citizens  of  thitf  State,  no  par- 
ticular fraudulent  act  being  specifi- 
ed, b  insuflicient.  Stait  v.  John- 
mm.  129 

2  In  an  indictment  for  forgery  it  is 


necessary  to  set  forth  tlie  instru- 
ment charged  as  a  .ibigery  in  let- 
ters and  figures,  unless  it  be  in  the 
hands  of  the  person  charged  with 
the  forgery,  and  in  that  case  it  is 
necessary  to  aver  in  the  iodictment 
that  the  mstrument  is  in  his  pos- 
session.    Staie  V.  Farher.    29i 

INDEMNIFYING  BOND. 

See  Bond  4. 

INFANCY. 


A 


promise  o/  marriage  made  by  m 
infant  is  void.     Foot  v.  frtOi. 

95? 


INNUENDO. 

It  is  the  office  of  an  Innuendo  in  a 
declaration  to  explain  what  is  be- 
fore alleged,  not  to  introduce  any 
new  matter  ]  and  if  the  matter  be- 
fore alleged  be  insufiiGieBt  it  can- 
not be  aided  by  an  innaendo. 
Taft  V.  Howard.  2/5 


JUDGMENT. 

1  A  regular  Judgment  while  it  re- 
main in  force  Is  conclusive  as  to 
every  matter  which  might  have 
been  given  in  evidence  or  pleaded 
to  the  action,  in  which  it  was  ren- 
dered, except  that  which  must  be 
pleaded  in  offset— the  same  prin- 
ciple obtains  in  caseof  a  jadgment 
by  confession.     Barney/  ▼.  ^J 

and  Cady.  ?^ 

2  If  an  action  be  commenced  against 

a  person  not  residing  within  v\^ 
State,  and  the  plaintiff  without 
giving  the  defendant  personal  no- 
tice oi  the  suit,  take  jodgmeat  at 
the  irst  term,  such  judgment  i^ 
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irr^Iar  and  void*    Rider  ▼.  M» 
eximderetdL  -^  26T 

JURISDICTION. 

1  Particular  jarisdictions  derogating 
from  the  jurisdiction  of  the  Courts 
of  common  law,  are  to  be  taken 
strictly,  and  cannot  be  extended 
farther  than  the  statute,  giving  the 
jurisdiction,  will  warrant,  Paine 
V.  Ely  ei  aJ.  ST 

2  The  Sapreme  Court  have  nat  ju- 
risdiction of  an  offence  against  the 
seventh  section  of  the  act  directing 
the  mode  of  election  of  tlie  Gov* 
emor,  Lieut.  Governor,  Treasur- 
erof  the  State,  Councillars  and 
Reprdientativcs-— the  penalty  be- 
ing given  to  the  County  Treasur- 
er.   State  V.  Jewett.  169 

3  In  a  case  where  the  damages  are 
uncertain,  if  the  sum  found  by  the 
Jury  be  within  the  jurisdiction  of 
a  Justice  of  the  Peace,  the  County 
Court  is  not  thereby  ousted  of  ju- 
risdiction.    Gale  V.  Bonyea,  20S 

4  The  Supreme  Court  have  not  ori- 
ginal jurisdiction  of  the  offence  of 
assault  and  battery.  State  v. 
CampbeU,  218 

5  The  statute  of  1821  takes  from  the 
jurisdiction  of  the  County  Court 
every  action  or  suit  made  cogni- 
sable be/ore  a  Justice  of  the  Peace. 
— Held  that  if  an  action  be  bro't 
before  the  County  Court  on  seve- 
ral notes,  each  of  which  is  within 
the  jurisdiction  of  a  Justice  of  the 
Peace,  yet  if  the  aggregate  amaunt 
of  all  the  notes  exc^  hb  jurisdic- 
tion, such  action  is  not  made  cog- 
nizable before  a  Justice  of  the 
Peace,  and  therefore  the  County 
Court  have  jurisdiction  of  it. 
Keyes  r.  Weed.  $79 

6  An  action  will  be  dismissed  in  any 
stage  of  it,  if  it  be  discovered  that 
the  Court  have  not  jurbcliction  of 

61 


the  subject  matter  of  the  action ; 
but  the  Court  will  not,  on  motion^ 
dismiss  an  action  of  Book  Account 
on  the  ground  that  a  part  of  the 
articles  charged  on  the  plaintiff's 
book  are  not  proper  articles  of 
book  charge,  and  which  being  de- 
ducted from  the  plaintiff's  account, 
the  claim  will  be  reduced  within 
the  jurisdiction  of  a  Justice  of  the 
Peace.      Chittenden  v.  Hurlbut^ 

384 


LANDLORD  AND  TENANT. 

See  Ejectment  7* 

LAND  TAX  COLLECTOR 

See  Collector  of  Land  Taxes. 

LAWS  OF  THE  OTHER 
STATES. 

See  Deposition  4. 

LIEN. 

See  Execution  1,  5.    Attach- 
ment 2. 

LIMITATION  OF  ACTIONS. 

1  The  praying  out  of  a  writ  is  the 
commencement  of  an  action,  to 
save  a  demand  from  the  statute  of 

•  limitations,  and  not  the  service  ot 
the  writ.    Allen  v.  Mann.         94 

2  The  clause  in  the  statute  of  limita- 
tions, liijliting  the  time  for  bring- 
ing an  action  of  debt,  or  scire fo' 
cioi  on  judgment  to  eight  years, 
does  not  extend  to  a  ecirefaciae 
provided  by  the  9th  section  of  the 
act  directing  the  serving  and  levy- 
ing executions,  in  a  case  where  an 
execution  has  been  levied  on  prop- 
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erty  which  did  not  belong  to  the 
debtor.  Baxter  v.  Tucker.     353 

See  Ejsctmsnt  3, 


MILITIA. 

1  The  statute  requiring  muster-rolls 
of  militia  companies  to  be  made, 
is  merely  directory  to  officers ;  and 
if  in  any  case  it  be  omitted,  this 
neglect  of  the  officer  will  not  ex- 
cuse any  one  from  the  performance 
of  military  duty.  Mower  v.  AUen 
ei  oL  381 

2  If  an  order  to  warn  a  company  to 
do  military  duty  be  made  by  the 
commanding  officer^  to  A.  B.,  ser- 
geant, his  wanting  is  valid,  altho' 
he  be  but  a  private.  ib, 

3.  The  law  does  not  require  a  return 
on  such  order.  ib, 

4  Militia  officers  are  by  the  statute 
constituted  Courts  of  competent 
jurisdiction,  and  in  imposing  fines 
they  actjudicially — not  ministeri- 
ally. The  party  aggrieved  by  the 
decision  of  a  commanding  officer 
of  a  company  may  appeal  to  the 
regimental  &eid  officers,  whose  de- 
cision is  conclusive,  and  can  no 
more  be  called  in  question,  collat- 
erally, than  the  decision  of  any 
Court  of  a  limited  jurisdiction; 
the  decisions  of  both  are  conclu- 
sive while  acting  within  the  limits 
of  their  j  urisdiction.  t&. 

The  taw  which  irequires  a  warrant 
to  an  orderly  sergeant  to  be  record- 
ed, is  merely  directory ;  and  if  a 
record  of  the  warrant  be  omitted, 
the  authority  of  the  orderly  ser- 
geant b  not  thereby  affected.     ti« 

MERGER. 

See  MoETOAGE  2. 
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MORTGAGE. 

1  A  mortgagor  can  do  no  act  which 
will  affect  the  title  of  the  m<Hlga- 
gee.     Ellithorp  v.  Dewing,     141 

2  On  the  Sd  of  March,  1817,  A.  ex- 
ecuted a  mortgage  of  his  farm  to 

<  B.  to  secure  the  payment  of  a  dd>t 
due  from  A.  to  B.  On  the  15th  of 
November,  1820,  C,  a  creditor  •f 
A.,  commenced  an  action  against 
A.  and  attached  the  same  ^um. 
On  the  Sd  of  February,  1 821,  the 
debt  due  from  A.  to  6.  secured  by 
said  mortgage  remaining  unpaid, 
A.  executed  a  deed  of  warranty  of 
the  same  farm  to  B.  in  full  satisfac- 
tion of  said  debt.  In  June,  18^2, 
C.  recovered  judgment  in  his  suit 
against  A. — prayed  out  execution, 
and  levied  the  same  on  a  part  of 
the  same  farm. — Held  that  the  ex- 
ecution of  the  deed  by  A.  to  B. 
was  not  a  performance  of  the  con- 
dition of  the  mortgage,  hutopera- 
s  ted  as  a  release  of  the  equity  of  re- 
demption, and  that  the  title  of  B. 
under  the  mortgage  was  not  mer- 
ged in  his  title  under  the  warranty 
deed,  but  that  B.  is  to  be  consider- 
ed as  a  prior  and  C.  as  a  auftn- 
^[uent  mortgagee.  Myers  v.  Brot^ 
ettn  448 


NOTICE. 

See  DxsD  1^  2,  3,  4,  6. 

Notice   accompanyins  the  Plea  of 
the  Genera/ Asvfr— See  Plsadikos 
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NEW  TRIAL. 


1  The  discovery  of  new  evidence  to 
prove  an  aUbi  of  a  witnes9|  that  be 
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was  act  at  the  place  where  he  tes- 
tified he  was  with  the  party  when 
lie  heard  a  certain  conversation, 
as  it  goes  only  to  discredit  the  wit- 
nessy  and  that  in  a  matter  merely 
circumstantial,  u  not  of  itself  a 
sufficient  ground  for  granting  a 
new  trial.      Campbell  v.  Hyde. 

65 
Although  the  Court  will  not  grant 
a  new  trial  for  any  mistake  in  point 
of  law  which  the  Court  may  have 
made  on  the  trial,  if  it  appear  that 
justice  was  done  in  the  case,  yet  if  it 
appear  that  evidence  was  improp- 
erly admitted,  which  the  opposite 
party  had  no  opportunity  to  contra- 
dict or  explain,  as  the  Court  cannot 
ascertain  whether  justice  has  been 
done  in  the  case,  without  assuming 
the  province  of  the  Jury  a  new  tri- 
al will  be  granted.  Barney  v. 
Oof  and  Cady.  304 


OFFSET, 

m 

1  If  a  defendant  in  an  action  on  con- 
tract had  before  the  commence- 
ment of  the  plaintiff's  action,  be- 
come liable  to  pay  a  demand  a- 
gainst  which  the  plaintiff  was 
bound  to  indemnify  him,  yet,  if  the 
defendant  had  not  paid  the  demand 
before  the  commencement  of  the 
action,  he  cannot  plead  it  in  offset. 
Carpenter  \,  Coii,  88 

2  In  an  action  by  the  assignee  of  a 
gaol  bond  against  A.  as  principal 
and  B^  as  surety,  the  defendants 
may  plead  a  demand  in  favour  of 
A*,  the  principal,  in  offset  to  the 
plaintiflrs  demand.  Brundridge 
T.  WkUcomh.  180 

OVERSEERS  OF  THE  POOR. 

1  Monies  expended  f»y  the  overseers 
of  the  poor  in  support  of  a  pauper 


cannot  be  recovered  of  such  pau- 
per, without  a  special  contract  for 
repayment.  .BefifitN;^ ^ott  v.  Mo- 
Genne9>  .  44 

2  An  action  of  general  indehitaluM 
oiSttrnpsit  for  monies  paid,  laid  out 
and  expended,  will  not  Ue  in  fa- 
vour of  one  town  against  another, 
to  recover  monies  expended  for 
the  support  of  a  pauper.  The  ac- 
tion, in  such  case,  must  be  brought 
on  the  statute,  stating  a  case  within 
some  one  of  its  provisions.  Mid- 
dkbwry  v.  Hubbardton*  205 


PAUPER. 

See  OvERSKKRsofthePooE  ly  2. 

PAROL  EVroENCE. 

1  Parol  evidence  cannot  be  admitted 
to  explain  proprietors'  records,  or 
to  add  what  might  have  been  omit- 
ted in  making  up  such  records. 
Britton  V.  Laurence  et  aL      103 

2  The  recovery  of  a  judgment  in  a 
Court  of  Record  can  in  no  case  be 
proved  by  parol  evidence.  Gfro- 
ham  V.  Gordon,  115 

3  A  parol  agreement  cannot  be  ad- 
mitted to  add  to  or  vary  a  contract 
in  writing.  Jonei  v.  B.  and  W. 
Webber.  215 

4  An  action  cannot  be  maintained 
en  a  note  of  hand  which  is  in  the 

•  following  words — "  For  value  re- 
ceived I  promise  td  pay  J.  B.  six- 
teen, the  first  day  of  May  next, 
with  interest;"  parol  evidence  not 
being  admissible  to  explain  such 
patent  ambiguity ;  but  the  payee 
must  resort  to  the  original  contract, 
treating  the  note  as  a  nullity. 
Brown  v.  Bebee.  227 

5  In  an  action  on  a  promissory  note 
given  by  the  defendant  to  the  plain- 
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tiff,  in  satisfaction  of  an  injury  done 
the  plaintiff,  by  the  circulation  of 
false  reports  injurious  to  the  char- 
acter of  his  wife,  supposied  to  have 
been  put  in  circulation  by  the  de- 
fendant, parol  evidence  is  admissi- 
ble, to  prove  that  at  the  time  of 
giving  the  note,  the  plaintiff  agreed 
that  if  the  defendant  would  satisfy 
him  the  plaintiff,  that  he  the  de- 
fendant did  not  originate  such  re- 
ports he  would  give  up  the  note  to 
the  defendant*  Saunders  y,  Howe. 

363 

PART  PERFORMANCE. 

A  case  is  not  taken  out  of  the  statute 
of  frauds  by  part  performance,  un- 
less such  part  performance  be 
made  under  such  circumstances  as 
to  amount  to  a  fraud  in  the  oppo- 
site party,  nor  even  then  unless 
such  part  performance  be  express- 
ly'stated  in  the  bill.  Meachv. 
Stone  and  Perry,  1 82 

PLEADJtNGS. 

1  Great  latitude  is  in  many  cases  al- 
lowed in  the  admission  of  evidence 
under  the  general  Issue,  but  in 
case  of  special  pleadings  the  pai> 
ties  are  strictly  confined  to  the 
facts  put  in  issue;  therefore,  if  the 
plaintiff  traverse  a  plea  in  bar,  he 
cannot  give  in  e^vidence  matter  in 
avoidance  of  the  plea,  and  can  a- 
vail  himself  of  such  matter  by  a 
replication  only.  CampbeU  v. 
Hyde.  65 

2  In  an  action  of  trespass  against  a 
town  or  parish  collector,  the  de- 
fendant may,  under  the  general  b- 
sue,  give  in  evidence  his  authority 
to  take  the  property  in  question  in 
justification;  but  cannot  give  in 
evidence  a  release  or  any  matter 
which  does  not  show  the  taking 
lawful.     Wilcox  V.  Sherwin.     72 


3  In  a  declaration  on  a  contract  for 
the  payment  of  specifick  articles 
payable  at  a  particukur  time  and 
place,  it  is  not  necessary  to  a?er 
that  the  plaintiff  was  ready  at  time 
and  place  to  receive  the  paymeal 
Carpenter  v,  Coit.  88 

4  The  rules  of  Court  do  not  permit 
either  party  to  change  his  plea  af- 
ter an  issue  of  fact  has  been  joined 
in  the  case.  >&• 

5  The  statute  allowing  special  matter 
to  be  given  In  evidence  ander  the 
general  issue,  dispenses  with  the 
form  only — not  the  substance  of  a 
plea  in  bar;  and  it  is  necessirj 
in  the  notice  in  such  case  to  state 
the  facts  relied  on  as  folly  as  in  a 
plea  in  bar.  Bowduk  v.  P«^ 
ham.  1^ 

6  To  an  action  on  a  promissfnynote 
a  plea  in  bar  that  the  note  was  git- 
en  without  consideration  is  insoffi- 
cient,  as  it  amounts  to  the  geoenl 
issue.    Potter  v.  Stanley.    24S 

7  The  statute  allowing  special  mat- 
ters to  be  given  in  evidence  under 
the  general  issue,  dispenses  with 
the  form  only— not  the  substance 
of  a  plea  in  bar ;  and  it  is  necessa- 
ry in  the  notice  to  state  the  facts 
as  particularly,  though  not  m 
the  same  technical  precision, « »« 
a  plea  in  bar.  BcrnKfV'^ 
and  Cady^ 

See  BoN0  d. 


POWERS. 

If  A.  B.  and  C.  are  ifo^ow^J^ 
act  of  the  Legislature  to  issue  tfi^ 
warrant  for  the  collection  ofa  iw» 
the  power  is  joint,  and  nf^ 
executed  by  all;  i^wo  only^ 
the  warrant,  it  is  void.  Tmi^ 

V.  Graym 
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PRISONER. 

See  Gaol  Bono. 

PROMISE  OF  MARRUGE. 

See  Infancy. 

PROBATE  COURT. 

See  ADMINItTBATIOK  BoND. 

PROMISSORY  NOTES. 

1  An  action  cannot  be  maintained 
on  a  promiasory  note,  which  is  in 
the  following  words — ^  For  value 
received  I  promise  to  pay  J.  B. 
sixteen  the  first  day  of  May  next 
with  interest/'  parol  proof  not  be- 
ing admissible  to  explain  such  pa- 
tent  ambiguity^  but  the  payee  must 
resort  to  the  original  conthict, 
treating  the  note  as  a  nullity. 
Brown  v.  Bebee.  227 

2  To  an  action  on  a  promissory  note 
a  plea  in  bar  that  the  note  was 
given  without  consideration  is  in- 
sufficient, as  it  amounts  to  the  gen- 
eral issue.  Potter  Y.  Stanley,  243 

3  If  a  note  not  negotiable  be  sold  and 
assigned  by  the  payee  to  a  third 
person,  and  notice  of  such  transferv 
be  given  to  the  maker  of  the  note, 
a  subsequent  payment  of  the  note 
to  the  original  payee  by  the  ma- 
ker, will  not  avail  him,  but  he  f^ill 
be  hoiden  to  pay  the  note  .to  the 
assignee.  Newd  v.  Adame*     346 

4  H.  executed  his  note  of  the  follow- 
ing tenor : — ^  Arlingten,  Septem- 
ber 27, 1818,  For  value  received 
I  promise  to  pay  Luther  Stone, 
Town  Treasurer,  or  his  successors 
in  office,  eighty-four  dollars  twen- 
ty-seven cents.''— Held  that  the 
town  of  Arlington  could  maintain 
an  action  on  the  note  against  H. 
Arlington  v.  Hinds.  43 1 


See  Endorses  of  a  Promissory  Nots. 
Parol  Evidence  5. 

Declaration  4. 

PROOF  OF  DEED. 

See  Deed  5. 

PROPRIETORS'  RECORDS. 

1  If  in  the  records  of  a  proprietors' 
meeting,  it  be  stated  that  the  meet- 
ing was  regularly  warned  and 
hoiden,  it  is  not  only  prima  fade 
evidence  that  such  meeting  was 
legally  warned,  but  is  also  prima 
facie  evidence  that  the  diBerent 
articles  acted  upon  at  said  meeting 
were  Jnserted  in  the  warning. 
Brittok  y.  l^awrence  et  al      103 

2  Parol  evidence  cannot  be  admit- 
ted to  explain  proprietors'  records, 
or  to  add  what  might  have  been 
omitted  in  making  up  such  records. 

ib. 

3  If  a  plaintiff  in  ejectment  rely  on 
the  proprietors'  records  to  show 
the  land  in  question  severed  to  his 
right,  be  must  show  by  the  records 
that  such  severance  was  made  a- 
greeably  to  the  statute  regulating 
proprieton' meetings.  ih. 

PROPRIETARY  DIVISION. 

A  person  not  being  a  proprietor  in  a 
town  cannot  be  permitted  to  call 
in  question  the  legality  of  a  pro- 
prietary division  of  such  town; 

>  nor  will  a  proprietor  be  permitted 
to  do  so,  unless  it  appear  that  his 
rights  have  been  violiated,  nor  ^en 
in  that  case  if  itappear  that  he  has 
submitted  and  acquiesced  in  such 
division.  WeUs  et  ai.  v.  Breweter, 

147 
See  Ejectment  4,  8,  9. 
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QUITAM  ACTION. 

The  person  prosecuting  a  qui  tarn 
action  may  well  be  considered  as 
the  sole  plaintiff;  therefore  a  dep- 
osition taken  to  be  used  in  such 
action  is  adnuflsible  and  may  be 
read  in  evidence,  although  in  the 
caption  the  prosecutor  be  stated 
as  the  sole  plaintiff,  omitting  the 
qui  tam,  Dupy  qui  tarn  v;  Wich- 
wire.  237 


RECOGNIZANCE. 

1  Magistrates  have  at  common  law 
BO  authority  to  take  recognisances 
for  tlie  prosecution  of  suits:  If, 
therefore,  such  recognizance  beta- 
ken by  a  magistrate,,  not  being  au- 
thorized by  statute  to  take  it,  it  is 
void,  and  the  suit  will  abate  in  all 
cases  where  the  law  requires  secu- 
rity to  be  taken  for  prosecution. 
Uiecock  V.  Hiecock,  13S 

2  A  power  to  take  recognizances 
with  any  legal  condition,  is  inci" 
dent  to  every  common  law  Court 
of  record  ;  therefore  although  the 
statute  which  authorizes  the  de- 
fendant, in  certain  cases,  to  iile  in 
Court  a  declaration  on  book  a- 
gainstthe  plaintiff,  provides  that 

'  the  defendant  shall  become  recog- 
nized— ^yet  if  a  third  person  in 
iuch  case  become  recognized  in- 
stead of  the  defendant,  such  receg- 
nizance  b  valid,    Ynung  v.  Shaw. 

224 

3  If  an  appeal  be  entered  from  a 
judgment  rendered  by  a  County 
Court  to  the  Supreme  Court,  and 
the  appellee  recover  judgment  in 
the  Supreme  Court,  although  for 


a}  less  sum  than  he  recovered  io 
the  County  Court,  it  is  an  afium- 
ance  of  the  judgment  of  the  Coun- 
ty Court  within  the  meaning  of  the 
condition  of  the  recogmzance  for 
the  prosecution  of  such  appeaL 
Page  V.  Johmon  etal,  33  S 

4  It  b  not  necessary  for  the  appellee 
in  such  case  to  take  out  executioa 
on  the  judgment,  in  order  to  charge 

.  the  bail  on  the  recognizance,     ib* 

5  In  a  declaration  on  such  recogni- 
zance, it  is  necessary  for  the  plain- 
tiff to  aver  that  the  defendants 
have  not  answered  or  paid  the  in- 
tervening damages  and  costs.     t6. 

REFEREES, 

1  Ifa  report  of  referees  be  set  aside 
by  the  County  -Court,  no  advan- 
tage can  be  taken  ot  such  report 
in  any  subsequent  trial  of  the  cause 
either  in  the  County  or  Supreme 
Court.   frMtmare  Y,  Bider,    279 

2  Whether  a  report  of  referees  ought 
to  be  accepted  or  setaude,  is  a 
question  wnoUy  in  the  legal  dis- 
cretion of  the  Court  to  which  it  is 
made,  and  cannot  be  reversed  by 
writ  of  error  or  otherwise.         i6. 

REGISTRY  OF  DEEDS. 

See  Deeds  1,  2,  3,  4,  6. 

« 

REVIEW. 

1  If  either  party  after  judgment  in 
the  County  Court,  enter  a  review 
of  the  cause  to  the  next  term  of 
the  County  Court,  the  opponte 
party  may,  notwithstanding,  enter 
an  appeal  of  the  same  cause  to  the 
Supreme  Court,  and  such  appeal 
will  be  sustiuned.  Huhbara  v. 
Leonard*  2l6 
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REVISED  LAWS. 

1  In  construing  the  revised  laws  of 
1797)  they  are  not  to  be  consider- 
ed as  prior  and  subsequent  acts, 
but  as  establishing  a  system .  of 
statute  law — as  parts  of  the  same 
law.  Athkjf  V.  Harrington.    S4S 

s  ^     . 

SALE  OF  CHATTELS* 

See  Warhanty. 
SCIRE  FACIAS. 

1  By  a  plea  in  bar  to  a  scire  faciat 
against  bail  on  mesne  process,  the 
defendant  may  avail  himself  of  a 
release  by  the  plaintiff  of  his  debt 
against  the  principal,  or  a  release 
to  himself  as  bail ;  but  cannot 
plead  in  bar  that  the  plaintiiT  af- 
firmed to  him,  that  the  debt  against 
the  principal  was  settled,  as  a  re» 
lease  or  discharge ;  and  can  avail 
himself  of  such  affirmation,  only 
by  pleading  that  it  was  made  frau- 
dulently, and  with  intent  to  charge 
him  wrongfully  with  the  debt  of 
the  principal,  and  that  he  was 
thereby  prevented  from  securing 
the  principal  in  discharge  of  him- 
self as  bail.  Pint  Ness  v.  Fatr- 
cMld.  153 

2  If  an  administration  bond  be  pros- 
ecuted before  the  County  Court, 
and  a  judgment  rendered  for  the 
penal  sum  of  the  bend,  a  scire  fa- 
cias brought  on  such  judgment  by 
a  creditor  or  other  person  interest- 
ed in  the  estate,  to  recover  the  a- 
mount  of  his  claim  agreeably  to 
the  statute,  must  be  brought  before 
the  same  Court,  notwithstanding 
such  claim,  as  to  the  amount  of  the 
demand  be  within  the  jmisdiction 


of  a  Justice  of  the  peace.    Hait  r. 
Bradley  et  al.  262 

4  A  sctre/actat  will  not  lie  against 
a  trustee,  on  his  neglect  or  refusal 
to  expo«e  the  goods  and  chittels 
of  the  principal  debtor  found  in 
his  hands,  the  remedy  in  such  case 
is  by  motion  to  the  Court  as  pro* 
vided  by  statute.      Aldis  v.  HvU. 

309 
4  In  a  writ  of  sdre  facias  provided 
by  the  9th  section  of  the  act  direct- 
ing the  serving  and  levying  of  ex- 
ecutions, in  a  case  where  an  execu- 
tion has  been  levied  on  property, 
which  did  not  belong  to  the  debtor, 
iris  necessary  for  the  plaintiff  to 
aver,  and  on  trial  to  prove,  that 
the  property  on  which  the  execu* 
tion  was  levied  did  not  belong  to 
the  debtor.     Baxter  v.  Tucker. 

353 

SET-OFF. 

See  Offset. 

SHERIFF,       . 

1  A  Sheriff  or  other  officer  has  no  le- 
gal authority  to  command  assist- 
ance to  keep  a  prisoner  wantonly 
and  from  mere  caprice.  Smith  v. 
Joiner  and  Moore^  62 

2  The  acts  of  a  Deputy  Sheriff  are 
in  law  the  acts  of  the  Sheriff,  and 
he  alone  can  sue  or  be  sued  for  any 
thing  done  in  the  execution  of  his 
office.  t6. 

3  Assunmsit  will  not  lie  against  a 
Sheriff  or  other  officer,  for  a  mis- 
feasance or  non-feasance  in  the  ex- 
ecution of  the  duties  of  his  office. 
WdBnidge  et   al.  v.  QrimoobL 

162 

4  In  an  action  against  a  Sheriff  for 
not  paying  over  monies  by  him 
collected  on  an  execution,  if  he 
plead  the  general  issue)  with  notice 
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that  on  the  trial  he  will  give  in  ev- 
idence that  a  third  person  had  re- 
covered judgment  against  hidi  for 
the  i^lue  of  the  property  sold  on 
the  execution,  without  stating  a 
prior  right  in  such  third  person, 
such  notice  is  insufficient.  FeoM' 
fee  T,  Stanniford.  VfO 

5  Such  judgment  is  not  conclusive 
against  the  plaintiff  unless  it  ap- 
pear that  the  plaintiff  had  notice 
of  the  suit  against  the  Sheriff  and 
had  an  opportunity  to  defend,    ib. 

6  In  an  action  on  an  indemnifying 
bond  given  to  the  Sheriff  by  his 
Deputy,  in  assigning  breaches  of 
the  condition.  It  is  necessary  to  a- 
ver  that  the  Deputy  had  been  neg- 
ligent in  the  performance  of  some 
official  duty — that  in  consequence 
of  such  negligence,  the  Sheriff  had 
become  liable,  and  that  the  credi- 
tor, or  person  injured  by  such  neg- 
ligence, had  commenced  an  actipn 
against  the  sheriff,  and  had  recov- 
ered a  certain  sum  for  his  damages, 
and  costs  on  account  of  such  neg- 
lect-of  his  Deputy.  Hyde  v. 
CUUietal.  230 

7  In  an  action  in  favour  of  a  Sheriff 
or  other  officer,  on  a  receipt  for 
property  taken  on  mesne  process, 
in  which  is  a  stipulation  to  return 
the  property  on  demand,  or  pay 
all  costs  and  damages,  the  value  of 
the  property  receipted  is  the  meas- 
ure of  damages.  CatKn  v.  Louh 
rey.  S96 

See  Bail. 

SPECIFICK  ARTICLES. 

See  Declaration  3,  4. — Ten- 
der 1,  2. 

SPECIALTIES. 

1  Specialties  are  not  negotiable,  and 


no  action  can  be  maintained  on  an 
instrument  under  seal  in  the  name 
of  an  assignee.    Bead  t.  Young. 

244 

STATUTES  OF  OTHER 
STATES. 

1  Tlie  Statutes  ^f  any  one  of  the 

«    United  States,  if  printed  under  the 

authority  of  such  State,  may  be 

read  in  evidence  in  the  Courts  of 

this  State.    State  v.  Stade.    303 

STATUTE  OF  FRAUDS. 

1  If  a  Bill  in  Chancery  be  broaghc 
for  a  specifick  performance  of  a 
contract  for  the  sale  of  lands,  the 
defendant  may  avail  himself  of  the 
Statute  of  Frauds,  either  by  plea 

.  or  demurrer,  unless  in  certain  ex- 
cepted cases  appearing  on  the  face 
of  the  bill.  Meach  v.  Stone  and 
Ferry.  182 

2  Such  case  is  not  taken  ont  of  the 
statute  by  part  performance,  unless 
such  performance  be  made  under 
such  circumstances  as  to  amount 
to  a  fraud  against  which  a  Court 
of  Equity  will  relieve,  nor  even 
then  unless  such  part  performance 
be  stated  in  the  bill*  t^ 

SUPREME  COURT. 

See  Jurisdiction. 

SURVIVOR  OF  ACTION. 

By  the  provisions  of  the  73d  and 
74th  sections  of  the  judiciary  act 
of  1797,  and  88th  and  89th  sec- 
tions of  the  probate  act  of  17979  in 
case  of  the  decease  of  a  party  4e» 
fendant,  pending  a  suit,  the  plain- 
tiff,if  the  cause  of  action  doth  by  law 
survive,  is  impowered  to  proceed 
to  final  judgment  against  the 
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cutor  .or  administrator,  although 
the  estate  be  represented  and  found 
insolvent.    Athky  v.  Harrington. 

348 


TENDER. 

1  A  tender  of  specifick  articles  by  a 
debtor  at  time  and  place  of  pay- 
ment is  a  discharge  of  the  contrairt. 
The  creditor  cannot  by  neglecting 
lo  attend  at  time  and  place  to  re- 
ceive the  property,  deprive  the 
debtor  of  the  privilege  of  dischar- 
ging his  contract.  And  a  tender 
of  specifick  articles  at  the  time  and 
place  appomted  by  the  contract, 
nay  be  made  by  the  debtor  to  the 
creditor,  in  his.  aheencey  if  he  neg- 
lect to  attend,  and  such  tender  will 
discharge  the  contract,  and  vest 
the  property  of  the  articles  tender^ 
ed  in  the  creditor.  Barney  v«  Bliss 
etal.  S99 

S  And  as  the  law  requires  that  the 
debtor  do  all  in  his  power  to  per- 
form, a  plea  that  the  debtor  had 
the  property  ready  at  time  and 
place,  and  there  remained  through 
the  day,  ready  to  deliver  the  same, 
but  the  creditor  did  not  attend  to 
receive  it,  and  that  the  property  is 
still  ready  for  the  creditor,  if  he 
Will  receive  it,  is  insufficient.      t&« 

TOWN  OFFICERS. 

The  appointment  of  Constables 
and  other  town  officers  mast  be 
shown  by  a  copy  of  the  record  of 
their  appointment  from  the  Town 
Clerk,  before  their  acts  can  be  giv- 
en in  evidence.  Broughton  v. 
Blmckman  et  al.  109 
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TOWN  TREASURER. 

See  Pbomissort  Non  4. 

TRESPASS. 

See  EviDBNGB  2^  . 

TROVEIl. 

If  A.  draw  logs  to  the  saw-mill  of  B» 
to  be  sawed  on  shares,  and  B.  saw 
them  and  sell  the  whole  of  the 
boards,  he  is  guilty  of  a  tort,  and 
an  action  of  trover  will  lie  in  fa- 
vour of  A.  against  B.  for  his  share 
of  the  boards.     Vickery  v.  Taft^ 

TRUSTEE  ACTION. 

1  If  in  a  trustee  action,  judgment  be 
rendered  both  against  the  principal 
debtor  and  the  trustee,  and  one  ex- 
ecution issue  on  both  judgments 
against  the  principal  debtor  and 
the  trustee,  such  execution  is  irre- 
gular and  void.  Eider  v.  Alexak^ 
der  et  al.  26T 

2  The  act  directing  proceeduigs  a- 
gainst  absconding  or  concealed 
debtors  provides  that  if  execution 
shall  issue  against  the  goods  and 
chattels  of  the  principal  debtor  in 
the  possession  of  the  trustee  or 
trustees,  and  a  return  be  made  by 
any  proper  officer  on  such  ex^u- 
tion,  that  such  trustee  or  trustees 
n^lected  to  expose  such  goods 
and  chattels,  or  to  pay  the  amount 
of  such  execution,  if  there  be  suffix 
cient  in  his,  her  or  their  ands  aiid 
possession,  the  Court  shall  on  mo* 
tion  of  the  creditor,  grant  a  rule  to 
show  cause,  why  execution  should 
not  issue  on  such  judgment  against 
such  trustee  or  trustees,  his,  her  ot 
their  proper  goods  and  estate,  and 
SL  scire  facias  cannot  be  substituted 
in  t^e  place  of  suck  motion,  the 


RULES 


OF  THK 

SUPREME    COURT 

OF  THE 

STATE  OF  VERMONT, 

AS  A 

COURT  OF  LAW, 

AND  A 

COURT  OF  CHANCERY. 


RULES  IN  CASES  AT  LAW. 


FIRST. 

Ordered^  That  all  aGiions  cognizable  before  this  Court^  shall  be 
entered  before  the  opening  of  the  Court  on  the  first  day  of  the  ses- 
sion  thereof. 

SBCOKD. 

That  all  causes  brought  to  this  Court  by  appeal  from  any 
County  Court,  shall  be  heard,  tried  and  determined  upon  the  plead- 
ings in  the  Court  below ;  unless  the  party  wishing  to  change  his 
plea,  shall  give  notice  to  the  adverse  party,  in  writing,  of  the  altera- 
tion, amendment,  or  new  plea,  intended  to  be  made,  at  the  time  of 
granting  such  appeal,  or  not  less  than  thirty  days  before  the  session 
of  the  Court  to  which  such  appeal  is  taken. 

THimn. 
That  on  entry  of  every  writ  of  error,  the  plaintiff  in  error  shall 
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deliver  to  the  Court  a  fair  copy  of  the  writ  of  error,  with  the  assign- 
ment of  the  errors,  or  the  writ  will  be  dismissed. — And  whenever 
an  issue  of  law  is  joined,  the  party  demurring,  shall  furnish  the 
Court  with  a  fair  Copy  of  all  the  pleadings  in  the  cause  on  the 
first  day  of  the  term,  if  the  issue  is  joined  in  the  County  Court,  and 
if  joined  in  this  Court  at  the  tune  of  demurrlDg,  and  on  failure  the 
other  party  may  amend  without  terms. 

POURTH* 

That  all  motions  for  the  continuance'of  causes,  shall  be  made 
on  the  first  day  of  the  sitting  of  the  Court,  founded  on  affidavit,  in 
writing,  of  the  person  in  whose  favour  the  motion  is  made,  or  his 
attorney ;  which  affidavit  shall  be  lodged  with  the  Clerk  of  our 
Court.  And  if  the  motion  is  founded  on  the  absence  of  a  witness, 
the  affidavit  shall  state  the  name  atid  place  of  residence  of  the  wit- 
ness and  the  substance  of  the  testimony  expected  from  him. 

FIFTH. 

That  there  shall  be  pud  to  the  Clerk,  foc^is  use,  on  the  filing 
of  each  affidavit  for  continuance,  twenty-five  cents — ^whose  duty  it 
shall  be  carefully  to  endorse  the  true  day  when  the  same  was  filed 
in  Court,  and  to  keep  the  same  on  file. 

SIXTH. 

That  in  all  cases  where  an  order  has  been  made  by  the  Court, 
or  either  of  the  Judges^  for  publication  in  any  newspaper,  it  shall 
be  the  duty  of  the  Clerk  to  inspect  such  publication,  whose  certifi- 
cate that  the  same  is  made  in  pursuance  of  said  order,  shall  be  re- 
ceived by  the  Court  as  prima  fade  evidence  that  such  order  has 
been  complied  with,  and  the  Clerk  shall  receive  twenty-five  cents 
as  a  fee  for  such  inspection  and  certificate. 

SttVENTtt. 

That  whenever  a  party  plaintiff  shall  enter  a  writ  of  error  ift 
this  Court,  he  shall,  on  or  before  the  second  day  of  the  term,  file 
and  lodge  with  the  Clerk  a  fullrecordof  the  judgment  of  the  Court 
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below,  an  which  such  writ  of  error  was  founded,  properly  certified 
by  the  CieHc  bf  said  lower  Court;  and  the  same  shall  be  kept  for 
the  information  of  this  Court,  and  the  inspection  of  the  parties,  or 
the  writ  will  be  dismissed. 

SIGHTH, 

*  That  every  case  to  be  heard  in  this  Court,  in  error,  on  demur- 
rer, in  arrest  of  judgment,  on  a  case  stated,  case  reserved^  and  on  a 
motion  for  new  trial,  the  counsel  for  each  party  shall,  before  the 
cause  shall  come  on  to  be  argued,  make  out  and  deliver  to  each  of 
the  Judges,  a  brief  therein,  fairly  written,  which  shall  contain  the 
principal  point  or  points  intended  to  foe  relied  on,  distinctly  and 
concisely  noted  and  properly  arranged,  and  the  authoriti«s4o  bei 
produced,  with  fair  and  distinct  references  to  the 'case,  book,  anfb 
page,  or  in  case  of  failure  th^  party  in  fault  will  noc  be  befird  in  ar' 
gament. 

NINTH. 

That  whenever  the  guardians  of  any  minor,  idiot,  lunatic,  or 
distracted  person,  shall  think  it  necessary  to  the  support,  or  condu- 
cive to  the  interest  of  their  ward,  to  sell  and  convey  his  real  estate, 
and  abali  present  bis  petition  therefor  to  either  Judge  of  the  Su- 
preme Court,  such  Judge  may  direct  the  substance  of  said  petition 
and  his  citation  thereon,  to  be  published  in  such  public  newsp^piar 
as  he  shall  judge  will  most  probably  give  nfticeto  all  concerned,  of 
the  premises,  for  such  number  of  weeks  99  he  shall  think  proper, 
the  last  of  which  publications  sliall  be  ^t  least  sixty  days  before  the 
session  of  the  Court  to  which  such  petition  shall  be  addressed, 
which  shall  be  deemed  sufficient  notice  to  appear,  and  no  licence  to 
sell  will  be  granted  unless  the  pefjtfoner  shall  file  the  afiidavit  of 
two  credible  whnesses  showing  the  propriety  of  the  sale,  the  val- 
ue of  the  estate  to  be  sold,  and  the  responsibility  of  the  persons  exe- 
cuting the  bond. 

TKNTR. 

/ 
That  every  petition  or  motion  for  new  tri^l,  foMnded  upon  th^ 

discover}  of  new  evidence,  be  accompanied  with  a  statement  of  the 
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preceding  trial  and  the  evidence  given  upon  thattrialy  so  far  as  to 
show  the  applicability  of  the  evidence  relied  upon  as  new  discover- 
ed, and  also  with  the  affidavit  of  the  party  and  witnesses. 

CLBVBNTH. 

'That  all  dilatory  pleas  in  actions  origtna^y  entered  in  this 
Courts  shall  be  filed  with  the  Clerk  by  the  opening  of  the  Court  od. 
the  second  day  of  the  first  term^to  which  the  plaintiff  shall  reply  on 
the  opening  of  the  Court  the  fourth  day. 

TWELFTH. 

That  tn  all  actions,  brought  pursuant  to  the  fifth  proviso  in  the 
third  section  of  the  Judiciary  Act,  the  defendant  shall  plead  by  the 
opening  of  the  Court  on  the  third  day  of  the  first  term,  to  which 
plea  the  plaintiff  shall  reply  by  the  opening  of  the  Court  on  the 
fourth  day  of  the  term ;  and  that,  in  all  cases  ni  error,  the  defend" 
ant's  plea  shall  be  filed  with  the  Clerk  by  the  opening  of  the  Court 
on  the  third  day  of  the  first  term. 

THIRTEENTH. 

That  in  all  other  actions,  all  pleas  shall  be  filed  with  the  Clerk 
within  thirty  days  after  the  first  day  of  the  first  term. — Replications 
shall  be  filed  within  twenty  days  after  the  expiration  of  the  said 
thirty  days ;  and  twenty  days  shall  be  allowed  to  each  party  for 
filing  every  succeeding  plea,  until  the  pleadings  are  closed;  and 
each  party  shall  file  his  plea  with  the  Clerk,  within  the  twenty 
days  allowed  to  him  for  that  purpose. 

FOU&TUKTH. 

That  in  any  trial  at  law,  of  an  issue  of  fact,  no  witness  shall  be 
examined  by  more  than  one  counsel  on  each  side. 

FIFTBBNTH. 

That  all  exceptions  to  any  opinion  of  the  Court  on  any  trial  of 
an  issue  of  fact,  shall  be  drawn  up  by  the  party  excepting,  and  pte- 
sented  to  the  Court  for  allowance  within  forty-eight  hours  after  the 
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verdict  or  other  decision  of  issue  of  fact,  and  no  ezcepdon  will  be 
aQowed  unless  the  point  relied  upon  shall  have  been  presented  to 
the  Court  in  writing,  if  to  a  decision  of  the  Court,  at  the  time  of 
making  such  decision,  and  if  to  the  chai|;e,  before  the  Jury  shall 
have  retired* 

SIXTMNTH. 

That  no  files,  or  other  record  of  the  Court^  be  suffered  by  the 
Clerk  to  be  taken  out  of  his  office^ 

SSVSNTBBNTS. 

That  all  deposition^  read  on  the  trial  of  any  cause^  shatt  be 
lodged  with  die  Clerk,  and  remain  in  his  office  subject  to  the  in« 
speetioa  of  both  parties. 

^  XIOHTBHNTH. 

That  whenever  a  deposition  is  read  on  the  trial  of  any  cause 
without  any  exception  to  the  caption  or  form  of  talung,  no  exception 
shall  thereafter  be  taken  to  the  caption  or  fom»  of  talung  such  dep« 
•sition. 

MIMKTlBKNTH. 

Rkforts  of  auditors,  referees,  and  road  committees,  shall  be 
filed  with  the  Clerk  by  the  second  day  of  the  term,  or  the  same  will 
be  postponed  to  the  next  term,  and  exceptions  thereto  together  with 
the  evidence  relied  upon  shall  be  filed  with  the  Clerk  within  two 
days  after  the  report  is  filed,  and  a  copy  of  the  report,  exceptions 
and  testimony,  shall,  at  the  time  of  filing  thereof  be  fucnbked  the 
Court  by  the  party  excepting,  or  the  report  will  be  accepted. 

twbmtibth. 

Thb  testimony  of  witnesses  to  be  used  for  the  purpose  of  obtaining 
k  divorce  shall  be  contained  in  depositions  taken  in  the  form  requi-  ^ 
red  by  the  statute  for  takkg  depositions  to  be  used  in  civil  causes, 
Qmitting  the  reason  or  cause  of  takingw 

6a 


498         RULES  OF  THE  SUPREME  COURT. 

RULES  IN  CASES  IN  CHANCERY. 
/ 

FIRST. 

Ordered^  That  the  suhpcsna  shall  be  signed  by  a  Chancellor, 
and|  with  the  bill,  shall  be  served  in  the  same  manner  as  is  direct- 
ed by  the  Judiciary  Act  for  the  service  of  writs  of  summons. 

» 

SECOND. 

T9AT  whenever  any  bill  in  Chancery  against  a  person  re^dent 
without  this  State  shall  be  presented  to  a  Judge  of  this  Court,  such 
'Judge  may  make  an  order,  either  directing  personal  notice  by  a 
copy  of  such  bill  and  order  thereon,  to  be  left  with  the  respondent 
by  some  suitable  indifferent  person,  whose  return  shall  be  verified 
by  oath,  or  directing^a  publication  of  the  substance  of  such  bill  and 
order  in  some  publick  newspaper,  three  weeks  successively,  the  ktst 
of  which  publications  shall  not  be  less  than  four  weeks  before  the 
session  of  the  Court  to  which  the  respondent  shall  be  cited  to  ap- 
pear ;  either  of  which  orders,  made  and  complied  with,  shall  be 
sufficient  notice  for  the  respondent  to  make  answer  to  such  bill. 

THI&D. 

That  the  complainant  may  amend  bis  bill  before  answer,  plea, 
or  demurrer  61ed,  furnishing  the  defendant  with  a  copy  of  the  bill 
as  amended 

FO0RTH.       * 

That  the  defendant  shall  enter  his  appearance  on  the  first  day 
of  the  term  in  which  he  is  required  to  appear,  or  the  bill  shall  beta- 
ken as  confessed. 

fifth. 

That  no  plea  or  demuner  to  a  bill  shall  be  received,  unless  the 
same  be  filed  with  the  Clerk,  by  the  opening  of  the  Court  on  the 
third  day  of  the  term  in  which  the  defendant  is  required  to  appear, 
or,  if  the  bill  be  amended,  within  twelve  days  after  copy  fiimished 
as  required  by  the  third  rule. 
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SIXTH, 

That  the  answer  shall  be  filed  with  the  Clerk  within  four  weeks 
from  the  rising  of  the  Court  at  which  the  defendant  is  required  to 
appear,  or  the  plea  or  demurrer  shall  have  been  decided,  or  the 
bill  shall  be  taken  as  confessed,  on  the  second  day  of  the  next  sue* 
ceeding  term. 

SEVENTH* 

That  the  answer  to  a  bill  brought  to  foreclose  the  equity  of  re- 
demption, shall  be  filed  with  the  Clerk,  and  a  copy  thereof  furnish- 
ed the  Court,  by  the  defendant,  on  the  third  day  of  the  term,  at  which 
he  is  required  to  appear ;  or  an  affidavit  of  the  party,  or  counsel, 
shall  be  filed  with  the  Clerk,  disclosing  facts  constituting  a  substan- 
tial defence,  and  a  copy  thereof  furnished  the  Court ;  otherwise  the 
biU  shall  be  taken  as  confessed. 

eiobth. 

That  at  the  time  of  filing  a  plea  or  demurrer,  the  defenda^it  shall 
set  the  same  down  for  argument;  or,  in  default,  an  order  shall  be 
entered  that  the  same  be  overruled. 

ninth. 

That  the  complainant  shall  except  or  reply«to  the  answer,  and 
file  his  exceptions  or  replication  with  the  Clerk,  or  set  down  the 
cause  for  hearing  on  bill  and  answer  within  four  weeks  after  the 
expiration  of  the  time  limited  for  filing  the  answer,  the  same  having 
been  seasonably  filed,  or  a  decree  of  dismissal  shall  be  entered  on 
the  second  day  of  the  next  succeeding  term. 

tenth. 

That  exceptions  to  the  answer,  unless  the  defendant  submits 
to  answer  further  gratis,  shall  be  referred  to  a  master,  whose  report 
thereon  shall  be  filed  with  the  Clerk  within  four  weeks  aAer  filing 
the  exceptions,  or  the  exceptions  will  be  considered  as  waived ; 
and  if  further  answer  is  required  by  the  report,  it  shall  be  filed  with 
the  Clerk  within  four  weeks  after  the  time  limited  for  filing  the  re- 
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port,  the  same  having  been  seaiooably  filed,  and  •n  faiiare,  or  if 
the  amended  answer  is  not  conformable  to  the  requisitions  of  die  re- 
porty  the  bill  shall  be  taken  as  confessed  on  the  second  day  of  the 
next  succeeding  term.  The  master  will  give  six  days  notice,  totfae 
parties,  of  the  time  when  he  will  hear  ihe  exceptions. 

• 

BLBVSMTH. 

That  the  complainant  shall  reply  to  the  amended  answer,  and 
file  his  replication  with  the  Clerk,  or  set  down  the  case  for  hearing 
on  bill  and  answer,  within  four  weeks  after  the  time  limited  for 
filing  the  amended  answer,  the  same  having  been  seasonably  filed, 
or  a  decree  of  dismissal  of  the  bill  shall  be  entered  on  the  second 
day  of  the  next  succeeding  term. 

TWELFTH*. 

That  the  testimony  of  all  witnesses  shall  be  taken,  in  writing, 
on  oath,  if  residing  within  the  State,  by  a  master — if  residii\g  with- 
out the  State,  by  an  examiner  appointed  by  the  Court,  or  by  a  Chan* 
cellor ;  and  all  interrc^tories  and  cross-interrogatories  to  witnesses, 
unless  settled  by  counsel,  shall,  on  application  of  either  party,  be 
prepared  and  settled  by  a  master,  and  filed  with  the  Clerk  within 
Ibur  weeks  after  traverse  filed.  Six  days  notice  shall  be  given 
the  parties,  by  the  master,  of  the  time  of  settling  the  interrogato- 
ries; and  the  testimony  shaH  be  taken  within  four  wedtifrom 
the  time  of  settling  and  filing  the  interrogatories,  the  soaster 
or  examiner  giving  six  days  notice  thereof  to  the  parties;  and 
no  witness,  who  has  been  once  examined,  and  his  testimony 
taken,  shall  be  again  examined,  unless  by  consent  of  parties,  or  or* 
der  of  a  Chancellor. 

trtrtbbmth. 

That  all  testimony,  to  be  used  in  a  cause,  shall  be  filed  wldi  the 
Clerk,  and  publication  pass,  within  four  weeks  from  the  ezperation 
of  the  time  allowed  for  taking  the  testimony  of  the  witnesses.  On 
application  to  a  Chancdlor,  and  suflicient  cause  shewn,  the  time  for 
taking  and  publishing  testimony  may  be  extended  four  weeks  be* 
yond  the  time  herein  limited. 
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FOURTBKMTH. 

That  within  four  weeks  after  publication  has  pAise^i  either  par- 
ty, objecting  to  the  credit  or  competency  of  a  witness,  may  take 
testimony,  before  a  master  or  examiner,  rektive  thereto*^le  with 
the  Clerk  and  publish  the  same,  the  master  or  examiner  giving  to 
the  adverse  party  six  days  notice  of  the  time  of  taking  such  testimony, 

FIFTEENTH. 

That  all  bills  in  Chancery,  hereafter  to  be  breught,  and  all  de- 
crees for  signature,  shall  be  endorsed  or  signed  by  some  solicitor  of 
the  Court,  subscribed  with  his  own  hand  at  the  foot  of  such  bill,  pe- 
tition or  decree,  who  shall  be  answerable  for  the  propriety  of  the 
form  and  language  of  the  same,  and  correctness  of  such  decree ;  and 
no  decree,  in  which  are  erasures  or  interlineations,  will  be  signed, 
unless  the  same  are  noted  at  the  foot  of  th^  decree  and  above  the 
signature  of  the  solicitor* 

SIXTKKNTH. 

That  no  decree  will  be  recorded  by  the  Clerk,  till  the  expira- 
tion of  twenty  days  from  the  rising  of  the  Court  at  which  the  same 
is  made,  and  no  decree  will  be  suspended  by  a  petition  for  rehear- 
ing, unless  the  same  is  served  upon  the  adverse  party  within  the 
said  twenty  days,  nor  unless  a  Chancellor  shall  certify  thereon  that 
the  decree  ought  to  be  thereby  suspended. 

SXVBNTEBNTH. 

That  no  injunction  will  issue  to  stay  proceedings  at  law,  in  a 
case  in  which  a  verdict  has  been  given  or  damages  assessed,  unkfn 
a  sum  of  money  equal  to  the  amount  of  the  debt  or  damages,  as  se- 
curity therefor,shall  have  been  deposited  with  the  Clerk  of  this  Court, 

eiohtebnth. 

That  an  injunction,  issued  by  a  single  Chancellor,  may,  by  such 
Chancellor,  or  any  two  Chancellors,  be  dissolved  in  their  discretien ; 
but  in  no  case  will  such  injunction  be  dissolved,  unless  the  defend- 
ant, applying  therefor,  shall  have  filed  with  the  Clerk  his  answer 
to  the  bill,  and  shall  produce  an  attested  copy  thereof,  and  proof  of 
his  having  notified  the  orator  of  the  time  when  he  will  so  apply  to 
the  Chanceller  or  Chancellors. 
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NINZTEBNTH. 

That  all  exceptioos  to  a  master'a  report  shall  be  filed  with  the 
Clerk,  and  a  copy  of  the  report  and  exceptions  furnished  the  Gouit 
within  twenty-four  hours  after  filing  the  report  and  notice  thereof. 

TWEZCTIETH. 

That  all  notices,  required  to  be  served  upon  the  party,  may  is 
lieu  thereof,  be  served  upon  the  solicitor  of  record  in  the  cause. 

TWENTY-FIRST. 

That  all  bUls,  answers,  pleas,  decrees,  and  copies,  shall  be  fair- 
ly and  legibly  written,  or  the  same  will  be  rejected. 

TWENTY-SECOND. 

TnAt  the  orator,  in  every  suit  in  Chancery,  shall  deliver  to  the 
Court  a  fair  copy  of  the  bill,  at  the  opening  of  the  Court,  on  the 
second  day  of  the  term,  and  the  defendant  shall  deliver  to  the  Court 
a  fair  copy  of  his  answer,  plea,  or  demurrer,  at  the  time  of  filing  the 
same ;  and  on  ilulure  of  the  orator  the  bill  will  be  dismissed,  and  on 
failure  of  the  defendant  the  bill  will  be  taken  as  confessed. 

TWENTY-THian. 

That  in  every  case  to  be  heard  in  Chancery,  on  demurrer,  oo 
plea^  on  bill  and  answer,  and  on  traverse  of  the  answer,  the  counsel 
for  each  party  shall,  before  the  same  shall  come  on  to  be  heard, 
make  out  and  deliver  to  each  Judge,  a  brief  therein,  fairly  written, 
to  contain  the  point  or  points  of  law,  equity,  and  fact  intended  to  be 
relied  on,  distinctly  and  concisely  noted  and  properly  arranged } 
and  under  each  the  authorities  to  be  produced,  with  fiur  di&tioct 
references  to  the  case,  book,  and  page,  and,  as  far  as  shall  depend 
on  concession  or  proof,  with  distinct  and  concise  references  to  the 
concesnon,  document,fandother  proof  in  the  cause;  and  in  case  of 
neglect,  the  party  so  neglecting  will  not  be  heard  in  argument 

TWENTY-FOURTH. 

That  the  party,  wishing  the  time  extended  beyond  the  time 
limited  in  any  rule  for  the  performance  of  any  act  or  thing  required 
by  such  rule,  or  to  avoid  any  order  or  decree  consequent  upon  bis 
having  neglected  to  comply  with  any  rule,  shall,  before  the  expira- 
tion of  such  time  as  is  appointed  in  the  rules,  in  the  former  case,  and 
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bdbre  the  entry  of  such  order  or  decree  upon  the  docket,  in  the  lat- 
ter case,  file  his  petition  with  the  Clerk  for  that  purpose  in  open 
Court,  and  give  notice  thereof,  together  with  an  affidavit  setting 
forth  the  cause  of  such  application,  and  furnbh  the  Court  with  a 
copy  of  the  same. 

TWENTY-FIFTH. 

That  in  case  of  neglect,  and  noncompliance  with  any  rule,  (ex- 
cepting such  as  require  copies  for  the  Court)  unless  a  petition  and 
affidavit  shall  have  been  filed,  as  b  required  in  the  next  preceding 
rule,  the  Clerk  will  enter  (without  special  direction  of  the  Court) 
upon  the  docket  such  order  or  decree  as  the  party  claiming  the  ben- 
efit of  the  rules  for  such  neglect,  is  entitled  to  and  shall  direct ;  and 
in  case  of  neglect  to  comply  with  any  rule  which  requires  copies  to 
be  furnished  the  Court,  such  rule  will  be  enforced  by  special  order 
of  Court. 


ADMISSION  OF  ATTORNIES  AND  SOLICITORS. 


FIRST. 


That  hereafter,  when  any  Attorney,  who  has  been  admitted  to 
the  County  Court,  and  has  practised  with  reputation  therein,  for 
three  years,  shall  apply  for  admission  as  an  Attorney  of  this  Court, 
which  application  shall  be  made  at  the  stated  term  of  the  Court  in 
the  County  where  such  candidate  resides,  the  Court,  on  the  recom- 
mendation of  the  bar  of  such  County,  will  appoint  a  committee  of 
the  members  of  such  bar,  to  examine  into  the  character  and  qualifi- 
cations of  such  candidate  j  and  if  such  committee  find  the  candidate 
qualified,  they  shall  recommend  him  to  the  Court  for  admission. 

SECOND. 

And  whenever  the  Attorney  applying  for  admission  as  aforesaid, 
shall  wish  to  be  admitted  as  solicitor  in  the  Court  of  Chancery,  it 
shall  be  the  duty  of  the  said  committee,  so  appointed  as  aforesaid,  to 
examine  into  the  qualifications  of  the  candidate,  who  shall  be  admit- 
ted by  the  Court,  on  the  recommendation  of  such  committee,  in 
wrhing. 

THIRD. 

That  when  any  Attorney  of  this  Court  shall  apply  for  admission 
as  solicitor  in  the  Court*of  Chancery,  on  the  recommendation  of  the 
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t>ar  of  the  County  in  which  he  resides,  the  Court  shali  appoint  a 
committee  of  such  bar,  to  examine  into  the  qualifications  of  sack 
candidate,  who  shall  be  admitted  on  the  recommendation  of  suck 
committee,  in  writing. 

FOURTH* 

That  no  attorney  or  solicitor  of  thb  Court,  shall  enter  bail  in 
any  suit  or  process  which  is  or  shall  be  pending  in  the  Suprene 
Court  or  Court  of  Chancery. 

The  foregoing  Rules  are  hereby  established  as  the  Rules  of  Prac- 
tice in  said  Court;  and  all  Ruiea  heretofore  eetabllshed  as  the 
Rules  of  Practice  therein  are  hereby  repealed. 

RICAARD  SKINNER,  Chief  Jtidge. 

Mancketier^  15ik  of  December ^  A.  D.  1824. 
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STATE  OF  VERMONT. 


Curtis  vs.  Htjbbel. 

The  plaintiff  and  the  defendant  were  both  heirs  at  law  of  the  estate  of  E. 
C.  and  the  plaintiff  was  administrator  of  said  estate.  The  plaintiff  deliv- 
ered to  the  defendant  certain  articles  of  personal  property  belonging  to 
the  estate,  valued  at  a  certain  snm,  for  which  the  defendant  gave  his 
receipt,  by  which  he  promised  to  account  to  the  plaintiff  for  the  said 
property  on  a  settlement  of  said  estate.  In  an  action  of  assumpait  on  said 
receipt— held  that  the  plaintiff  to  support  his  action  must  show  by  the 
records  of  the  Court  of  Probate  a  settiement  of  said  estate. 

This  was  an  action  of  assumpsit  on  a  certain  receipt  in  writr    January, 
ing,  for  sundry  articles  of  personal  property,  of  the  estate  of  £• 
Camp,  valued  at  a  specific  sum,  to  be  accounted  for  by  the 
defendant  to  the  plaintiff  on  a  settlement  of  the  estate. 

On  trial  upon  the  general  issue,  it  appeared  in  eyidence,  that 
the  respective  wives  of  the  plaintiff  and  defendant  were  heirs 
at  law  of  the  estates  of  Luke  Camp,  and  Elizabeth  Camp,  rel- 
ict of  said  Luke ;  and  that  Luke  Camp  dying  first,  the  plaintiff 
was  appointed  administrator  ds  bonis  non  of  his  estate,  Jan.  2 
1817,  and  that  Elizabeth  Camp  having  deceased  in  the  mean 
timb,  he  was  also  appointed  administrator  of  Her  estate  on  the 
7th  of  Jan.  1817.  It  also  appeared  that  under  an  order  of  the 
Judge  of  Probate,  the  two  estates  were  consolidated  on  the  4th 
of  Aug.  1818. 

A  certified  copy  of  the  records  of  all  the  proceedings  of  the 
Probate  Court,  in  relation  to  these  estates,  was  produced  on  the 
trial,  from  which  it  also  appeared  that  an  inventory  of  Eliz- 
abeth Camp's  estate,  amounting  to  $580  25,  was  returned  June 


Hvbbel 
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cvifnufm,   2d,  1818 — that  an  order  for  the  sale  of  the  real  estate  of  Elis- 

1824.       abeth  Camp,  for  the  paymoDt  of  debts,  was  obtained  bj  the 

'^'^^^^''^^  plaintiff  Aug.  4th,  1818  —  a  retam  of  the  sale  made  oo  the  7th 

f';^!     ^'^^^^  1819,  and  the  plaintiff's  account  as  administrator  allowed 

on  the  same  day. 

The  Court  instructed  the  Jury  that  this  record  was  sufficient 
evidence  of  the  settlement  of  the  estate,  so  as  to  entitle  the 
plaintiff  to  a  return  of  the  articles  receipted,  on  notice  thereof 
and  demand  ;  and  the  Jury  returned  a  verdict  for  the  plaintiff 
accordingly. 

And  now  upon  a  motion  to  set  aside  the  verdict  and  grant  t 
new  trial,  founded  upon  exceptions  to  the  opinion  of  the  Court 
it  was  contended  by  the  counsel  for  the  defendant,  that  it  does 
not  appear,  from  an  inspection  of  the  whole  record,  that  the 
plaintiff,  in  his  settlement,  has  accounted  for  all  the  real  or  per- 
sonal estate  of  Luke  Camp  —  That  having  procured  irom  the 
Judge  of  Probate  an  order  consolidating  both  estates,  he  is  bound 
to  show  a  final  and  complete  settlement  of  both ;  for,  without 
such  showing,  the  true  situation  of  neither  can  appear :  and  the 
allowance  of  an  account  of  an  administrator  is  no  evidence  of  a 
final  settlement  of  the  estate,  unless  it  shall  appear  frmn  the 
same,  that  all  the  property  inventoried,  both  real  and  personal, 
has  been  accounted  for. 

By  the  Court  It  is  obvious  from  the  relative  situation  of 
these  parties  and  the  tenor  of  the  receipt,  that  it  was  their  expec- 
tation at  the  time  of  its  execution,  that  this  amount  at  least,  of 
the  estate  of  Elizabeth  Camp,  would  remain  for  the  defendant 
in  right  of  his  wife,  on  a  final  settlement  of  the  estate ;  and,  in 
such  event,  an  acknowledgment  of  the  receipt  of  so  much,  as 
heir,  would  have  been  a  sufficient  accounting  for  the  property 
specified  and  estimated  in  the  receipt.  The  settlement  contem- 
plated in  the  receipt  was  such  an  one  as  that  the  respective  right 
of  the  parties  could  be  ascertained  and  determined  by  it.  The 
plaintiff  did  thereby  take  upon  himself  to  effect  such  a  settle- 
ment as  that  the  defendant  could  ascertain  from  it  wherefore  the 
goods  were  demanded  before  the  plaintiff  would  have  a  right  to 
demand  them ;  And  it  must  be  confessed  that  upon  an  inspectioD 
of  the  whole  records  relating  to  these  estates,  (which  are  very 
voluminous)  such  a  settlement  does  not  appear. 
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The  consolidation  of  the  two  estates  was  an  improvident  act ;   ckinendtn, 
for  the  surplus  of  the  one  was  not  liable  to  be  taken  to  eke  out      ism. 
the  insolvencY  of  the  other :  besides,  the  whole  of  the  estate  of  ^■'">^'""^ 
Luke  Gamp,  not  otherwise  accounted  for,  does  not  satisfactorily    ^jmu 
appear,  from  the  records  offered,  to  have  gone  into  the  consoli- 
dation.   The  plaintiff  has  thereby  rendered  it  impossible  for  him 
to  show,  at  least  by  this  record,  how  the  estate  of  Elizabeth 
Camp,  stands  on  settlement,  or  indeed  whether  it  is  settled  at  all. 
The  instruction  to  the  Juiy  therefore,  as  to  these  records,  was 
incorrect ;  and  the  verdict  is,  for  that  cause,  set  aside,  and  a  new 
trial  granted. 

Ckarles  Adams  attorney  for  the  plaintiff 

Oruwoid  and  FoUet  for  the  defendant 


LowBEY  vs.  Babnbt  and  Read. 

In  Error, 

If  a  Sheriff  admit  a  prisoner  to  the  liberties  of  the  prison  in  a  case  not  pro- 
vided for  bj  law,  he  is  gnilty  of  an  escape;  and  if  he  take  a  bond  to 
indemnify  himself  against  sach  escape,  such  bond  is  void. 

THIS  cause  came  up  on  a  writ  of  error  from  the  County  ^iST^' 
Court  for  the  County  of  Chittenden.  Heman  Lowrey,  Sheriff 
of  the  County  of  Chittenden,  commenced  an  action  of  debt  on 
a  gaol  bond  against  WilUam  Barney  and  Ebenezer  Read,  before 
a  Justice  of  the  Peace,  which  came  to  said  County  Court  by 
appeaL 

The  declaration  was  in  the  common  form,  to  which,  the  defend- 
ants in  the  court  below  pleaded  in  bar,  (admitting  the  commit- 
ment of  the  said  William  Barney,  his  admission  to  the  liberties 
of  the  prison,  and  the  execution  of  the  bond  on  that  occasion, 
by  the  defendants,  as  set  forth  in  the  plaintiff's  declaration)  that 
the  said  William  Barney  remamed  within  the  liberties  of  said 
prison,  and  did  not  depart  therefrom  until  having  taken  the  oath 
provided  by  the  act  relating  to  gaols  and  gaolers,  and  for  the 
relief  of  persons  imprisoned  therein,  he  was  by  a  Court  of  gaol 
delivery  legally  discharged  from  his  said  imprisonment,  setting 
forth  the  proceedings  of  the  Court  of  gaol  delivery  in  due  and 
legal  form. 
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cuttendm,       To  which  plea  in  bar  the  plaintiff  replied,  that  althoogfa  troe 

ISM.  '    it  is  that  the  said  William  Barney  was  discharged  from  prison 

^^"^''^^"^  and  did  depart  therefrom,  in  the  manner  set  forth  in   the  said 

««.        plea  in  bar ;  yet  the  said  execution  in  the  said  plea  in  bar  men- 

Bamej 

•nd  BmmI.  tioned,  and  on  which  the  said  Barney  was  committed,  was  not 
issued  on  a  judgment  rendered  in  a  proper  action  of  debt,  cov- 
enant, contract  or  promise ;  or  for  costs  on  abatement,  nonsuit, 
discontinuance,  or  demurrer  according  to  the  statute  in  sudi 
cases  made  and  provided ;  but  the  said  execution  issued  upon  s 
judgment  rendered  upon  an  audita  querela,  for  the  danoages  and 
costs  set  forth  in  the  plaintiff's  declaration. 

To  which  replication  the  defendants  demurred ;  and  the  Court 
below  rendered  judgment  for  the  defendants ;  to  reverse  which 
the  plaintiff  brought  this  writ  of  error,  which  at  the  present  term 
came  on  to  be  heard  on  the  plea  There  is  no  Error, 


Thompson  and  Richardson  for  the  plaintiff. 

In  any  view  which  can  be  taken  of  this  case,  the  gaol  bond  is 
valid,  and  obligatory  upon  the  defendants,  and  the  plaintiff  i^ 
entitled  to  judgment  upon  it. 

1. — ^The  Clerk  who  issued  the  execution,  not  having  certified 
the  nature  of  the  action,  in  which  the  judgment  was  rendered, 
it  appeared  upon  the  face  of  it  to  be  a  case  in  which  the  sberif 
was  bound  to  admit  the  prisoner  to  the  liberties  of  the  prison. 
The  Sheriff  was  by  law  not  only  authorized,  but  compeQed  to 
take  the  bond,  or  to  admit  the  prisoner  to  the  liberties  without 
indemnity. 

2. — ^Barney  and  Read  havii^  entered  into  this  bond  voluntt- 
rily  cannot  excuse  themselves  from  the  penalty,  by  the  proceed- 
ings of  the  Court  of  goal  delivery,  for  as  that  Court  had  no 
jurisdiction  of  the  case,  their  proceedings  are  void. 

d. — ^The  creditor  in  the  execution  must  have  a  remedy  8<Niie- 
where ;  and  clearly  he  cannot  have  a  remedy  against  the  Sheri£ 
He  was  necessarily  governed  by  the  face  of  the  executic^  and 
could  not  be  answerable  for  the  proceedings  of  the  Court  of 
gaol  delivery.  And  he  can  have  no  remedy  against  the  Clerk 
who  signed  the  execution,  because  it  does  not  appear  to  be  a  case 
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in  which  the  law  required  him  to  insert  in  the  execution  the   Chittenden^ 

n  .  1        J  January, 

nature  of  the  action  in  which  the  judgment  was  rendered.  1824. 

Gristcold  and  I^oUet  for  the  defendants.  Lowrey 

In  support  of  the  judgment  rendered  by  the  court  below,  the     Barney 
defendants  contended  "*^  ^**^' 

1. — The  plaintiff  in  error,  who  acted  in  his  official  capacity  of 
Sheriff  of  the  County  of  Chittenden,  was  not  authorized  by  law 
to  admit  the  defendant  Barney  to  the  liberties  of  the  prison,  on 
the  execution  described  in  the  plaintiff's  declaration. 

The  statute  provides  that  any  person  imprisoned  and  in  gaol 
upon  an  execution  founded  on  a  proper  action  of  debt,  covenant, 
contract  or  promise,  shall  be  admitted  to  the  gaol-yard  —  such 
prisoner  first  giving  bond  to  the  Sheriff,  &c. 

From  the  plaintiff's  declaration  it  appears,  that  the  execution 
on  which  Barney  was  committed  was  not  founded  on  a  proper 
action  of  debt,  covenant,  contract  or  promise.  The  Sheiifi,  then, 
was  not  authorized  by  law  to  admit  Barney  to  tho  liberties  of 
the  prison,  or  to  take  the  bond  in  question,  but  was  guilty  of  an 
escape  in  suffering  Barney  to  go  at  large.     Stat.  Vol.  I.  233. 

2. — Whenever  a  Sheriff  permits  a  voluntary  escape  of  a  per- 
son confined  for  debt,  he  cannot  legally  retake  him ;  and  if  he 
do  retake  him,  he  is  liable  to  an  action  of  false  imprisonment. 
2  T.  R.  172.  5  idem  40.     2  Bac  240. 

The  object  of  imprisonment  for  debt  is  to  compel  the  debtor 
to  make  satisfaction  of  the  debt  to  the  creditor.  If  then  the 
Sheriff  either  bail  a  prisoner  in  a  case  where  he  is  not  bailable, 
or  suffer  him  to  go  at  large,  though  with  a  keeper,  for  ever  so 
short  a  time,  it  is  an  escape.  2  Bac.  237.  A  bond  or  other 
security  taken  in  such  case,  to  save  the  Sheriff  harmless  is  void. 
5  Coke  101  — 102. 

3. — J£  however  it  be  considered  that  the  Sheriff  was  author- 
ized by  law  to  take  the  bond  in  question,  and  that  it  was  a  good 
and  legal  security  to  him  against  the  escape  of  Barney ;  yet  we 
insist  that  the  plaintiff  is  barred  of  his  remedy  on  the  bond  by 
the  discharge  of  Barney  by  the  Court  of  gaol  delivery  as  set 
forth  in  the  pleadings. 

The  40th  section  of  the  act  relating  to  gaols  and  gaolers,  and 
for  the  relief  of  persons  imprisoned  therein,  provides  for  the 
discharge  of  all  persons  imprisoned  by  virtue  of  any  execution 
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Ckiutfufen,  issued  on  a  judgment  rendered  in  a  proper  action  of  debt,  cove- 

1824.       nant,  contract  or  promise ;  or  for  costs  recovered  on  abatement, 

^    ^         nonsuit,  discontinuance  or  demurrer.     There  is  a  striking  simi- 

Lowrey  , 

vs.  laritj  in  the  phraseology  of  this  and  that  of  the  11th  section  of 
and  itead.  the  same  act,  which  provides  for  the  admission  of  prisoners  to 
the  liberties  of  the  prison.  •  It  is  evident  that  the  Legislature 
intended  to  extend  the  privilege  of  the  poor  debtor's  oath  to  all 
bailable  cases  ;  and  a  literal  construction  of  the  act  would  carry 
it  still  further ;  for  it  is  expressly  provided,  that  the  prisoners 
may  be  admitted  to  the  poor  debtor's  oath,  when  committed  for 
costs  in  certain  cases ;  and  it  is  at  least  doubtful  whether  the 
Sheriff  could  lawfully  admit  such  prisoners  to  the  liberties  of 
the  prison. 

It  is  conceived  that  no  case  can  be  shown,  where  a  prisoner 
has  been  denied  the  poor  debtor's  oath,  if  entitled  to  the  liberties 
of  the  prison. 

On  no  principle  then,  can  the  Sheriff  be  entitled  to  recover 
on  this  bond ;  if  Barney  was  not  entitled  to  the  liberties  of  the 
prison,  the  bond  we  have  seen  is  void  ;  if  he  was  entitled  to  tbe 
liberties  of  the  prison,  the  bond  is  valid,  and  the  discharge  bj 
the  Court  of  gaol  delivery  equally  so. 

AiKENS  J.  delivered  the  opinion  of  the  Court. 

Tbe  errors  assigned  are,  That  the  declaration  and  replication 
of  the  plaintiff  were  adjudged  to  be  insufficient  in  law,  and  that 
the  defendants  recover  of  the  plaintiff  their  costs. 

In  order  to  determine  the  sufficiency  of  the  declaration,  it 
becomes  necessary  to  enquire  whether  it  sets  forth  such  a  bond 
as  the  Sheriff  was,  by  law,  authorized  to  take.  For  a  gaol  \m^ 
being  a  creature  of  the  State,  if  it  is  taken  in  a  case  where 
none  by  law  can  be  received,  it  is  necessarily  void,  and  do  suffi- 
cient declaration  can  be  predicated  upon  it 

This  declaration  describes  the  bond  as  having  been  given 
upon  the  admission  of  a  debtor  to  the  liberties  of  the  prison,  in 
a  case  where  the  debtor  stood  committed  upon  an  execadon, 
issued  upon  a  judgment  rendered  against  him,  on  audita  querek  I 
at  the  suit  of  one  Moses  Benedict,  for  ten  cents  damages  ao<] 
for  $14  95  costs  of  suit  The  only  statute  then  in  force  giving 
authority  to  the  Sheriff  to  take  a  gaol  bond,  which  can  have  anf 
bearing  upon  this  case,  (it  not  being  a  judgment  for  costs  simply) 
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is  the  10th  section  of  the  act  relating  to  gaols  and  gaolers,  passed   ckittnuienf 
March  9th,  1797,  which  provides  in  substance,  that  any  person       wSJ?^* 
imprisoned  in  gaol  upon  execution,  founded  on  a  proper  action  v^'n/'-^i^ 
of  debt,  covenant,  contract  or  promise,  shall  be  admitted  to  the        vs. 
liberties  of  the  gaol  yard ;  such  prisoner  first  giving  bond  to  the   and  Head. 
Sheriff,  &c. 

An  audita  querela  is  not  a  proper  action  of  debt,  covenant, 
contract  or  promise ;  for  it  does  not  lie  to  enforce  the  payment 
or  to  recover  damages  for  the  non-performance  of  either.  It  is 
described  by  Blackstone  in  his  Commentaries,  and  in  2  Coke  29, 
as  being  an  action  in  the  nature  of  a  suit  in  equity.  It  is  rather 
an  equitable  action  in  the  nature  of  trespass,  by  which  the  com-^ 
plainant  seeks  to  be  relieved  from  some  oppressive  injustice, 
brought  under  color  of  legal  process  by  the  complainee,  and  to 
recover  the  damages  consequent  thereon.  It  is  not  a  case  within 
the  statute.  The  bond  therefore  was  void,  and  the  Sheriff  guilty 
of  voluntary  escape  in  admitting  the  defendant,  Barney,  to  the 
liberties  of  the  prison. 

But  if  the  law  were  otherwise  on  this  point,  the  judgment  of 
the  County  Court  must,  nevertheless,  be  affirmed ;  for  by  the 
12th  section  of  the  same  act,  authority  is  given  to  a  Court  of 
gaol  delivery,  to  discharge  a  prisoner,  on  being  admitted  to  the 
poor  debtor's  oath  in  all  cases^  where  by  the  10th  section,  the 
•Sheriff  is  empowered  to  admit  him  to  bail ;  in  whicli  case  the 
defendant's  plea  in  bar  must  necessarily  avail  them. 

It  has  been  urged  in  argument  for  the  plaintiff  in  error,  that 
inasmuch  as  the  nature  of  the  action  in  which  the  judgment  was 
rendered  was  not  inserted  in  the  execution,  the  Sheriff  was 
bound  to  admit  to  the  liberties,  and  accept  of  the  bond.  But  it 
does  not  follow  that  because  the  Legislature  have  directed  the 
authorities  issuing  executions,  to  insert  therein  the  nature  of  the 
actions,  in  certain  specified  cases,  the  Sheriff  is  authorized  to 
admit  to  the  liberties,  in  all  other  cases.  Previous  to  the  act  of 
3 1st  January,  1804,  the  Sheriff  was  left  to  ascertain  the  nature 
of  the  action,  in  all  cases,  in  such  manner  as  he  could.  It  is 
indeed  to  be  regretted,  that  since  the  Legislature  have  attempted 
to  remedy  that  inconvenience,  the  provision  does  not  extend  to 
every  case  within  it 

It  has  also  been  attempted  to  sustain  this  action  on  the  ground 
that  the  bond  was  a  voluntary  bond,  and  therefore  binding.  .  But 
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Chittmden,  tLis  IS  iTD possible.     To  giTc  it  Validity  on  that  ground,  would  be 
1824.  *    placing  it  in  the  power  of  the  Sheriff  to  admit  his  prisoner  to 
bail  in  all  cases. 

The  judgment  of  the  County  Court  is  therefore  affirmed. 


Court  of  Probate  —  Wilsox  and  White,  prosecutors- 

vs, 
Keeler  and  TVooster. 

If  an  Administrator  de  horn's  non  ncfrlect  to  make  an  inTentoiy  of  all  the 
estate  of  tlie  deceased,  real  and  i>ersonal,  which  remained  unadministered 
by  the  former  Administrator,  and  return  the  same  to  the  Court  of  Probate 
within  the  time  limited  by  the  Court,  is  a  breach  of  the  condition  of  bis 
bond. 

Ii  such  Administrator  neglect  to  settle  the  account  of  his  administretioa 
within  the  time  limited,  it  is  a  breach  of  the  condition  of  th^  admini?tr»- 
tion  bond  —  nor  will  a  settlement  of  the  account  of  his  administration, 
after  the  commencement  of  a  suit  on  the  administration  bond,  after  jnd?. 
ment  therein  by  nil  dicit,  for  the  penal  sum,  save  the  condition,  or  bar  the 
action  on  the  bond. 

Tins  was  an  action  of  debt  on  an  administration  bond  exe- 
January,*  cuted  by  Elijah  Keeler  and  Lyman  "VVooster,  on  granting  to  the 


18M. 


said  Keeler  letters  of  administration  de  bonis  non  on  the  estate 
of  Charles  McNiel,  deceased. 

The  declaration,  after  setting  forth  the  bond  with  the  condi- 
tion in  common  form,  proceeded  to  assign  breeches  of  the  con- 
dition as  follows : — ^**  Now  the  said  Court  of  Probate  for  the 
District  of  Chittenden  saith,  that  after  the  execution  of  the  wri- 
ting  obligatory  aforesaid,  to  wit,  on  the  1st  day  of  March,  1818, 
at  Charlotte  in  the  County  of  Chittenden,  aforesaid,  goods,  chat- 
tels, rights,  credits  and  estate,  which  were  of  the  said  Charies 
McNeil,  not  administered,  to  the  amount  of  eight  thousand  dol- 
lars, came  to  the  hands  and  possession  of  the  said  Elijah  Keeler, 
administrator  de  boms  non  as  aforesaid  ;  and  that  the  said  Elijah 
Keeler,  administrator  de  bonis  non  as  aforesaid,  has  not  exhibited 
or  caused  to  be  exhitbited,  into  the  registry  of  the  Court  of  Pro- 
bate for  said  District  of  Chittenden,  any  inventory  of  the  goods 
chattels,  rights,  credits  and  estate  which  were  of  the  said  Charles 
McNeil  deceased,  not  administered  or  of  any  other  goods,  chat- 
tels, rights,  credits  or  estate,  which  were  of  the  said  Charles  Mc 
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Neil  deceased,  although  the  time  set  and  limited  in  the  condition    Chittenden, 
of  the  said  writing  obligatory,  for  exhibiting  or  causing  to  be       182*. 
exhibited  such  inventory  has  long  since  elapsed,  and  that  the  """"^^ 
said  Elijah  Keeler  has  not  made  or  caused  to  be  made  any      White 

VSw 

account  of   his  administration,   of  the  coods,  chattels,   riojhtsj  Keeicr  and 

^^  TXT  ■  4 

credits  and  estate,  which  were  of  the  said  Charles  McNeil 
deceased,  according  to  the  condition  annexed  to  the  said  writing 
obligatory,  although  the  time  sot  and  limited  in  and  by  said  con- 
dition for  so  doing  has  long  since  elapsed  ;  but  has  neglected  and 
refused  to  render  unto  the  said  Court  of  Probate  for  the  District 
of  Chittenden  any  account  of  his  administration,  although  he- the 
said  Elijah  Keeicr  was  afterwards,  to  wit,  on  the  27th  day  of 
June,  1820,  at  Burlington,  in  said  District  of  Chittenden,  by  the 
Honorable  JabezPenniman,  then  Judge  of  Probate  for  said 
District,  ordered  and  directed  to  make  and  render  to  said  Judge 
of  the  Court  of  Probate  aforesaid  an  account  of  his  administra- 
tion as  aforesaid;  and  has  wasted  the  goods,  chattels,  rights 
credits  and  estates  which  were  of  the  said  deceased. 

And  the  said  Court  of  Probate  for  the  District  of  Chittenden 
further  saith,  that  on  the  5th  day  of  April,  1811,  at  Charlotte,  in 
said  District  of  Chittenden,  Erasmus  Towner,  Francis  Unikcn- 
ridge,  and  Wm.  WHliams,  Commissioners  duly  appointed  by  the 
said  Court  of  Probate  to  examine  and  adjust  the  claims  of  the 
creditors  of  the  said  Charles  McNeil  deceased,  represented  insol- 
vent, among  other  creditors  of  said  estate,  found  due  and  allowed 
to  James  Wilson,  late  of  Quebec  in  the  Province  of  Lower  Can- 
ada, now  of  Danville  in  the  County  of  Caledonia  and  State  of 
Vermont,  Peter  S.  Robinson,  late  of  Quebec  aforesaid  now  de- 
ceased, and  James  White  of  Paisley  in  Scotland  in  the  Kingdom 
of  Great  Britian,  then  merchants  in  company,  under  the  firm  of 
Wilson,  Robinson  &  Co.  they  being  creditors  of  said  estate,  the 
sum  of  $856,  from  the  estate  of  the  said  Charles  McNeil  de- 
ceased. Which  said  allowance  of  said  Commissioners,  was  af\er- 
"wards,  to  wit,  on  the  7th  day  of  May,  1811,  and  in  the  life  time 
of  the  said  Peter  S.  Robinson,  at  Jericho,  in  said  District  of 
Chittenden,  returned  to  and  accepted  and  allowed  by  the  Court 
of  Probate  for  said  District,  as  by  the  records  of  said  Court  of 
Probate,  ready  to  be  produced  here  in  Court  may  appear.  And 
the  said  James  Wilson,  Peter  S  Robinson,  and  James  White,  in 
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chitttntien,  the  life  time  of  the  said  Robinson,  and  the  said  Wilson  and  White 
1824.   *    since  the  decease  of  the  said  Robinson,  have  been  injured  and  pre* 

"""""v-""^  vented  from  receiving  payment  of  their  said  debt,  so  found  due  and 
White      allowed  to  them  as  aforesaid,  by  reason  of  the  non-performance  bj 

as.  , 

Keeier  and  the  said  Elijah  Keeler,  of  the  condition  annexed  to  said  wntingob- 
ligatory  as  aforesaid,  and  their  said  debt  remains  due  and  unptud. 
And  so  the  said  Court  of  Probate  for  the  District  of  Chittenden 
saith,  that  the  condition  annexed  to  said  writing  obligatory  hm 
been  broken  and  the  penalty  thereof  become  absolute.  By  rea- 
son wl.ereof,  and  by  force  of  the  statute  in  such  case  made  and 
provided,  an  action  hath  accrued  to  said  Court  of  Probate,  &c 

This  cause  having  been  brought  to  this  Court  by  appeal  from 
the  County  Court,  at  the  present  term  of  this  Court,  after  judgment 
by  verdict  for  the  penal  sum  of  said  bond,  and  after  the  said  Wil- 
son and  White  were  entered  as  prosecutors  of  said  action,  the  de- 
fendants filed  in  Court  the  following  plea  in  bar : — "  And  now  the 
said  defendants,  afler  judgment  for  the  |>enal  sum  of  the  bond  bj 
nil  dicit,  and  after  the  entry  of  the  said  Wilson  and  White  as  pro^ 
ecutorsi,  say,  that  the  said  Wilson  and  White  from  having  any 
execution  against  them  for  any  supposed  damages  set  foitb  in 
said  declaration,  ought  to  be  barred,  because  thej  say,  that  pre- 
vious to  the  appointment  of  the  said  Elijah  Keeler  as  administra- 
tor de  bonis  nan  of  the  estate  of  the  said  Charles  McNiel  deceased, 
and  before  the  execution  of  the  said  writing  obligatory,  set  forth  in 
the  plaintiff's  declaration,  an  inventory  of  all  and  singular  the 
goods,  chattels  and  estate  which  were  of  the  said  Charles  Mc^'iel 
deceased,  had  been  made  and  returned  to  said  Court  of  Probate. 
And  that  before  the  appointment  of  the  said  Elijah  Keeler  as  admin- 
istrator de  bonis  non  as  aforesaid,  the  whole  amount  of  the  personal 
estate  of  the  said  Charles  McNiel  had  been  accounted  for  to  the 
said  Court  of  Probate  by  the  then  administrators,  and  by  a  decree 
of  said  Court  of  Probate  on  the  21st  day  of  April,  1815,  the  same 
was  duly  settled  in  said  Probate  office,  and  the  balance  then  in  the 
hands  of  the  said  administrator,  divided  among  the  several  credi- 
tors to  said  estate.  That  at  the  time  when  the  said  Elijah  Keeler 
was  appointed  administrator  de  bonis  non  as  aforesaid,  no  personal 
estate  remained,  and  none  ever  came  into  the  hands  or  possession 
of  the  said  Elijah  Keeler  as  such  administrator ;  and  nothing  re- 
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mained  appertaining  to  said  estate,  except  three  hundred  acres  of  chittendtn^ 
land,  and  the  said  land  was  by  virtue  of  an  order  of  said  Court  of     *\^7^ 
Probate  disposed  of,  and  a  return  thereof  regularly  made  to  said  ^*"^~v**^ 
Court  of  Probate,  and  by  said  Court  accepted,  as  by  the  records      white 
of  said  Court  in  said  Court  remaining  will  appear.  Keeier  and 

And  the  defendants  further  say,  that  afterwards,  to  wit,  on  the 
18th  day  of  November,  1823,  at  a  Court  of  Probate  holden  at 
Williston  in  and  for  said  District  of  Chittenden,  the  account  of  the 
said  Elijah  Keeier  as  administrator  as  aforesaid  was  duly  adjusted 
and  settled,  and  a  balance  of  $840  34  then  found  due  from  the 
said  Elijah  Keeier  as  administrator ;  and  the  said  Court  of  Probate 
then  and  there  decreed,  that  the  said  balance  of  $840  34  should 
be  divided  among  the  several  creditors  to  said  estate,  amounting 
to  a  dividend  of  12  cents  on  the  dollar,  as  by  the  records  of  said 
Court  of  Probate  may  more  fully  appear.  And  the  said  defend- 
ants aver  that  the  said  Elijah  Keeier,  administrator  as  aforesaid, 
has  ever  been  and  still  is  ready  to  pay  the  said  dividend  of  12 
cents  on  the  dollar  to  the  creditors  to  said  estate,  and  the  same  is 
now  ready  for  the  said  Wilson  and  White  if  they  will  receive  the 
same ;  all  which,  these  defendants  are  ready  to  verify,  &c. 

To  this  plea  there  was  a  demurrer  and  joinder. 

A.  Foot  for  the  plaintiffs. 
Adams  for  the  defendants. 

AiKBNs'J.  delivered  the  opinion  of  the  Court. 

The  question  for  the  decision  of  the  Court  is  the  su^iency  of 
the  defendant's  plea  in  bar.  It  appears  by  the  pleadings  that  Kee- 
ier was  appointed  administrator  de  bonis  non  of  the  goods  and  es- 
tate of  Charles  McNiel  deceased,  on  the  third  day  of  Febraary, 
1818,  and  that  the  bond  on  which  the  present  suit  was  brought 
was  dated  the  same  day.  By  the  condition  of  the  bond,  Keeier 
was  bound  to  make  and  return  an  inventory  of  the  goods  and  estate 
not  administered  by  the  first  Tuesday  of  May,  1818,  and  to  ren- 
der an  account  of  his  administration  by  the  first  Tuesday  of  Feb- 
ruary, 1819.  The  plea  does  not  aver  a  performance  of  either  of 
these  conditions.  And  the  want  of  personal  estate  is  no  excuse  for 
not  returning  an  inventory  of  the  real  estate  which  it  is  admitted 
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Chiuend«Hy  came  into  the  hands  of  Keeler  as  administrator.    Real  estate  be- 

January,      .       ,  , 

1824.       ing  by  Statute  subjected  to  the  payment  of  debts  in  the  hands  of 
^■^"'^^y'^^^  the  administrator,  it  is  material  that  he  should  inventory  it ;  and 

WJJson  and     ,       .  •  .  "^ 

White      the  fact  that  it  was  inventoried,  by  a  former  admmistrator,  cannot 

Keeler  and  excuse  the  succeeding  administrator.     The  inventory  by  the  first 
Wooster.  ...  . 

administrator  is  no  evidence  that  the  property  came  into  the  hands 

of  the  athninistrator  de  bonis  non ;  for  it  may  have  been  sold,  and 

the  avails  administered  or  wasted  by  the  first  administrator,  and 

he  cannot  be  permitted  to  resort  to  that  as  a  shield,  which   he 

would  not  be  bound  to  recognise  as  evidence  against  him. 

It  has  been  already  decided  by  this  Court  in  the  case  of  Mat- 
thews Judge  of  Probate  v.  Page  and  Ilenshaw,  (Bray.  106)  that 
the  neglont  of  an  administrator  to  render  an  account  of  his  adniinis- 
tration  is  a  breach  of  the  condition  of  his  bond,  for  which  a  creditor 
may  prosecute.  Indeed  this  is  the  case  with  every  neglect  of  duty 
which  materially  affects  the  right  of  creditors.  And  no  duty  of 
an  anministrator  more  materially  affects  the  creditor  than  a  re- 
turn of  the  inventory  and  a  settlement  of  the  administrator's 
account ;  for  when  fairly  rendered  tliey  are  conclusive  upon  him. 

The  subsequent  settfement  with  the  Probate  Court  on  the  18th 
of  November,  1823,  being  after  the  liability  incurred,  and  after 
action  brought,  and  judgment  therein  by  nil  dicit  for  the  penalty, 
cannot  avail  the  defendants  in  bar.  The  plea  in  bar  is  therefore 
insufficient,  and 

Judgment  must  be  rendered  for  the  plainti^ 


Arthurton  and  Jones  vs.  Durkee. 

In  Error, 

A  mistake  In  the  aMesement  of  damages,  not  apparent  from  the  record,  whether 
the  cause  was  tried  by  the  Court  or  Jury,  cannot  be  assigned  for  error. 

Chittenden,       THIS  causc  came  up  on  a  writ  of  error  from  the  Comdty  Court 
"iffiS^*    for  the  County  of  Chittenden.  Jirah  Durkee  brought  an  action  of 
assumpsit  in  the  Court  below,  against  Samuel  Artharton,  and  Na- 
thaniel Jones,  on  a  note  or  contract  in  writing,  in  the  words  follow- 
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ing : — "^  For  Talue  received  we  promise  to  pay  and  deliver  to  Ckutenffen, 
Jirah  Durkee  at  the  rafting  place  below  OnioD  River  Falls,  by  the       1824.  * 
first  day  of  May  next,  one  thousand  pieces  of  clear  stuff  white  '^^"^^/'^^^ 
pine  plank,  of  the  following  description :  to  be  thirteen  and  one  half  and  Jones 
feet  long,  from  one  and  three  eights  to  one  and  a  half  inches     i>urke«. 
thick,  from  ten  to  twelve  inches  wide,  square  edged  and  sound. 
Also  one  thousand  pieces  of  good  merchantable  sound  white  pine 
plank  of  the  same  dimensions  as  al>ove  described  for  thickness^ 
width  and  length,  and  all  to  be  stubbed,  butted  and  culled,  suita* 
ble  for  the  Troy  market,  and  be  delivered  as  aforesaid." 

Arthurton  and  Jones  pleaded  the  general  issue,  which  by  agree- 
ment of  parties  was  tried  by  the  Court.  The  issue  was  found  for 
Durkee,  the  plaintiflf  below,  and  damages  assessed  at  $277  95  ;  to 
reverse  which  judgment  Arthurton  and  Jones  brought  this  writ 
of  error,  in  which  is  the  following  assignment  of  error :  *'  And 
the  said  Samuel  and  Nathaniel  say,  that  in  the  proceedings  afore- 
said, and  in  the  rendition  of  the  judgment  aforesaid,  there  is  error 
in  fact,  in  this  to  wit,  it  appears  by  the  proceedings  aforesaid  that 
said  one  thousand  peices  of  plank,  mentioned  in  said  note  or  agree- 
ment, were  estimated  at  eighteen  thousand  six  hundred  and  nine- 
ty-two feet  in  board  measure ;  whereas  the  said  Samuel  and  Na- 
thaniel say  that  the  said  one  thousand  pieces  estimated  in  board 
measure  will  amount  to  only  fourteen  thousand  four  hundred  and 
sixty-eight  feet  and  three-fourths  of  a  foot ;  making  a  difference 
between  the  actual  amount  and  the  amount  in  damages,  as  they 
"Were  cast,  of  three  thousand  two  hundred  and  twenty-three  feet 
and  one  fourth.  The  said  Samuel  and  Kathaniel  further  say, 
that  the  said  Jirah  has  added  the  sum  of  $20  58  for  interest, 
whereas  they  say  that  the  said  contract  does  not  carry  interest, 
and  that  no  interest  was  allowed  by  the  Court,  but  erroneously 
added  by  the  plaintiff  in  making  up  the  damages. 

Adams  for  the  plainti&  in  error. 

Griiwold  and  FoSeU  for  the  defendant    They  cited  6  Mass. 
B.272.    7Mafls.'R.448.    8  tU  383. 

AlKENs,  J.  delivered  the  opinion  of  the  Court 
Error  from  the  County  to  the  Supreme  Court  lies  only  upon 
matter  of  law,  arising  upon  the  face  of  the  proceedings,  as  certified 

8 
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au^»:  to  u,  by  the  copy  of  the  record.  The  errors  assigned,  in  this 
^  ^^*'  case,  do  not  appear  in  the  process,  or  record  of  the  judgment, 
ArthurtoD  ^^^^h  this  writ  is  brought  to  reverse.  They  are  errors  in  fact, 
and^Jonei  appearing  only  from  the  averment  of  the  party,  and  being  unsup- 
'^^'k**-     ported  by  the  record  cannot  be  recognised  by  this  Court 

The  plaintiffs  in  error,  if  the  facts  alleged  by  them  be  true, 
have  mistaken  their  remedy.  They  should  either  by  motion  at 
the  :  ame  term,  or  by  petition  at  a  subsequent  term  have  sought 
a  new  trial  in  the  County  Court,  where  the  mistake  intervened; 
which,  by  the  act  of  the  8th  November,  1797,  that  Court  is  em- 
powered to  grant,  in  all  cases  within  its  jurisdiction,  according  to 
the  usages  of  law,  except  for  a  difference  of  opinion,  as  to  mat- 
ters of  fact,  between  the  Court  and  the  Jury  who  tried  the  cause. 
The  judgment  of  the  County  Court  is  therefore  affirmed. 


Truman  Chittenden  vs.  Guy  Catlin. 

In  Error. 

In  an  action  of  debt  on  a  recognizance  for  the  prosecution  of  an  appeal  from  tbe 
Judgment  of  a  Justice  of  the  Peace,  it  is  not  necessary  to  set  forth  in  the  deeli> 
ration  a  transcript  of  the  record  of  the  proceedings  before  the  Justice;  but  i: 
is  sufficient  to  set  forth  the  proceedings  with  a  taliter  processum  fuii.  Nor  if  it 
necessary,  in  such  case,  for  the  party  claiming  the  appeal  to  become  recognized 
for  the  prosecution  of  the  appeal,  if  sufficient  security  be  given  by  way  of  reoog* 
nizance  entered  into  by  others. 

Ckittenden,       THIS  cause  Came  up  on  a  writ  of  error  from  the  County  Court 

January,  ^    *  "^ 

1824.  for  the  County  of  Chittenden.  Catlin  brought  an  action  of  debt  on 
recognizance  in  the  Court  below  v.  Chittenden,  in  which  he  decla- 
red, "  That  heretofore,  to  wit,  on  the  23d  day  of  January,  1817, 
the  said  Guy  Catlin  had  instituted  a  process  against  Giles  T.  Chit- 
tenden then  in  life,  since  deceased,  to  compel  the  said  Giles  to  ac- 
knowledge a  certain  deed  by  him  executed  to  the  said  Guy  Catlin, 
of  certain  lands  and  tenements  in  the  town  of  Burlington  ;  which 
process  was  then  pending  before  David  Russell,  Esq.  Justice  of  the 
Peace  for  the  County  of  Chittenden.  And  the  execution  of  said 
deed  being  then  and  there  duly  proved  before  the  said  Justice,  the 
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said  Guy  Catlin  by  the  consideration  of  said  Justice  recovered  judg- .  (^ittendtn, 

mentin  his  favor  against  the  said  Giles  T.  Chittenden — that  said       iSM. 

deed  was  duly  proved  ;  and  that  he  the  said  Guy  recovered  of  the         ^  ~ 

.-.,,,  Chittenden 

said  Giles  T.  his  costs,  in  and  about  the  proving  of  said  deed  sus-  vs. 
tained,  taxed  at  $16  80.  And  the  said  Giles  then  and  there  pray- 
ed for  an  appeal  from  said  judgment,  to  the  County  Court  tht^n 
next  to  be  holden  at  Burlington,  &c. — which  appeal  was  allowed 
by  said  Justice ;  and,  on  that  occasion,  the  said  Truman  Chitten- 
den personally  appeared  before  said  David  Russell,  Justice  of  the 
Peace,  as  aforesaid,  and  acknowledged  himself  indebted  to  the  said 
Guy  Catlin  in  the  sum  of  S500  00,  to  be  levied  of  his  goods  and 
chattels,  lands  and  tenements,  and  for  want  thereof  on  his  body,  if 
default  should  be  made  in  the  condition  following  to  wit,  that  he 
the  said  Giles  T.  Chittenden  should  prosecute  his  said  appeal  to  ef- 
fect, and  answer  and  pay  all  intervening  damages,  occasioned  to 
the  said  Guy  Catlin,  by  reason  of  his  being  charged  with  addition- 
al costs  in  case  judgment  should  be  affirmed ;  as  by  the  records 
thereof  before  the  said  Justice  remaining,  and  by  a  transcript  there- 
of ready  to  be  produced  in  Court,  may  more  fully  appear.  And 
the  said  Giles  T.  (Chittenden  having  duly  entered  his  said  appeal 
in  said  County  Court,  such  proceedings  were  had  thereon,  that  at 
the  term  of  said  Court  holden  at  Burlington  within  and  for  the 
County  of  Chittenden  on  the  last  Monday  of  February,  1819,  and 
in  the  life  time  of  the  said  Giles  T.  Chittenden,  the  said  Guy  Cat- 
lin by  the  consideration  of  said  Court,  recovered  judgment  against 
the  said  Giles  on  his  process  aforesaid — that  on  the  23d  day  of 
February,  1819,  being  the  second  day  of  said  term,  A.  B.  person- 
ally appeared,  and  in  open  Court,  after  being  carefully  examined 
and  duly  cautioned  and  sworn,  made  solemn  oath,  that  he  saw 
Giles  T.  Chittenden  voluntarily  sign  and  seal  the  said  deed  and  de- 
liver the  same  to  the  said  Guy  Catlin  at  Quebec,  on  the  1 4th  day 
of  August,  1816,  and  that  he  the  said  A.  B.  subscribed  his  name 
thereto  as  a  witness,  and  that  C.  D.  the  other  subscribing  witness 
subscribed  his  name  thereto  at  the  same  time  in  his  presence,  and 
thereupon  the  said  Court  did  allow  the  said  deed  to  be  recorded. 
And  the  said  Court  did  further  adjudge  that  the  said  Guy  Catlin 
recover  of  the  said  Giles  T.  Chittenden  his  costs,  taxed  at  $26  48 ; 
all  which  by  the  files  and  records  of  said  Countj  Court  and  here 
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Ckinrndm^  ready  in  Court  to  be  shown  will  more  fully  appear.  And  the  sud 
*iffl47'     Guy  Catlin  avers,  that  the  said  Giles  T.  Chittenden  in  his  life  time 
^*'"'^^'^*^  wholly  failed  and  neglected  to  pay  to  him  the  said  Guy  hb  costs 
rs.        aforesaid;  and  that  the  said  Truman  Chittenden,  since  the  decease 
of  the  said  Giles  has  wholly  failed  and  neglected  to  pay  and  dis- 
charge the  same.  And  the  said  judgment  still  remains  in  full  force, 
not  reversed,  set  aside,  or  in  any  manner  paid  or  satisfied;  whereby 
an  action  hath  accrued  to  the  said  Guy  Catlin  to  demand  and  re- 
cover of  the  said  Truman  Chittenden  the  said  sum  of  $500  00,  &c' 
To  this  declaration  there  was  a  general  demurrer  in  the  Court 
below,  and  judgment  for  the  plaintiff:  to  reverse  which  judg- 
ment, the  defendant  below  brought  this  writ  of  error ;  assigning 
for  error,  that  said  declaration  was  insufficient,  and  assigning  also 
the  general  error. 

Adams  for  the  plaintiff  in  error* 

Robinson  for  the  defendant 

AiKENS  J.  delivered  the  opinion  of  the  Court. 

The  error  specially  assigned  in  this  case,  and  that  on  which 
the  plaintiff  relies,  is  that  the  County  Court  erred  in  deciding 
that  the  declaration  and  the  matters  therein  contained,  were  suf- 
ficient in  law  for  the  said  Guy  Catlin  to  have  and  maintain  bis 
said  action  against  the  said  Truman  Chittenden. 

In  support  of  the  error  relied  on,  it  has  been  urged  by  tiie 
plaintiff  in  error — Ist,  That  there  is  no  such  process  known  in 
the  law  as  is  set  forth  in  the  declaration ;  and  that,  therefore, 
all  the  proceedings  upon  it  were  coram  non  judice.  And  that 
the  proceedings  before  the  Justice,  being  not  of  common  law  ju- 
risdiction, ought  to  have  been  set  forth  in  the  declaration  at  large, 
that  it  might  have  been  seen  whether  the  Justice  was  acting 
within  the  limits  of  bis  authority. 

By  a  recurrence  to  the  7th  section  of  the  statute  regulatiag  ood- 
veyanoes,  1  Vol*  Stat  191,  it  will  be  seen  that  the  statute  not  onlf 
authorizes  such  a  proceeding,  but  expressly  denominates  it  (with 
what  propriety  it  is  not  now  to  be  determined)  as  it  is  denominated 
in  the  declaration,  a  process  to  compel  the  acknowledgement  of  a 
deed*    There  is  no  necessity  for  greater  fltrictness  in  pleading  in 
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this  than  in  every  other  case  predicated  upon  a  record.     In  every   ckittmdtn^ 
such  case  it  is  material  that  the  facts  should  be  pleaded  with  sprout       1824. 
patet  per  recordum.     If  the  Justice  has  acted  within  his  jurisdic-  ^-^^V"^*^ 

"^  Chitt«nden 

tion,  it  is  to  be  taken  advantage  of  on  oyer.  It  would  be  not  mere-  r«. 
ly  unnecessary  but  inconvenient  and  highly  improper  to  fill  up  the 
declaration  with  a  transcript  of  the  whole  proceedings  in  the  case. 
2. — ^It  is  insisted,  that,  as  it  does  not  appear  from  the  decla- 
ration that  the  party  claiming  the  appeal  was  recognized  with 
the  plaintiff  in  error  for  the  prosecution  of  the  appeal,  the  dec- 
laration is  for  that  cause,  fatally  defective.  The  words  of  tha 
statute  are  *^  the  party  claiming  the  appeal,  first  becoming  rec- 
ognised with  sufficient  surety,  in  such  sum  as  the  Justice  shall 
direct  to  the  adverse  party,  to  prosecute  his  appeal  to  effect,  as 
is  by  law  directed  in  civil  cases."  But  the  law  directing  the 
taking  of  recognizances  for  the  prosecution  of  appeals  in  civil 
cases  (1  Vol.  Stat.  53)  is  in  its  terms,  as  imperative  upon  the  party 
to  enter  into  the  recognizance  as  in  the  clause  above  cited.  That 
statute  has  received  a  construction  which  is  not  now  to  be  shaken,  • 
and  which  must  govern  in  this  case.  To  give  it  the  construction 
contended  for,  would  be  to  stick  in  the  letter,  to  the  prejudice  of 
appellants,  without  the  possibility  of  any  advantage  to  appellees. 
The  judgment  of  the  County  Court  is  therefore  affirmed ;  and 
this  Court  further  adjudge  to  the  defendant  in  error  interest  on 
the  judgment  below,  as  damages  for  the  delay  and  single  costs. 
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JBenninfftony  DoDGE  V9,   BiLLINOS. 

May, 


1824. 


Billings  agreed  with  Dodge  to  traD^port  a  quantitj  of  goods  from  St.  Johns  to 
New-York,  and  gave  him  the  following  letter  of  instnctions:— "Sir,  yon  wil' 
receive  of  mine,  seven  packages  of  merchandise,  now  in  James  Watson's  store 
in  St.  Johns,  and  for^'ard  them  to  ^'ew  York,  to  Uobbins  k  Frost,  tour  mer- 
chants. You  will  enter  them  in  Vermont  District,  and  pay  the  expenses  and 
secure  the  duties,  which  sums  I  will  stand  accountable  to  you  for.  Yon  ^ 
forward  the  amount  of  all  the  expenses  into  New  York,  and  duties^  by  letter, 
to  the  above  firm,  and  make  them  subject  to  my  order  only— they  are  to  be 
got  along  as  cheap  as  possible." 

In  an  action  of  assumpsit  by  Dodge  o.  Billings  for  the  duties  on  the  goods-held 
that  to  Hupport  the  action,  the  plaintiff  must  prove  the  entry  of  the  goods  at 
the  Custom  House  and  the  delivery  of  them  in  New  York. 

Billings  gave  Dodge  the  following  receipt  :>-'' Received  of  D.  Dodge  2752  in  » 
Government  Bill  of  Exchange  to  account  for  on  notes  I  hold  against  him." 

In  an  action  of  assumpsit  on  this  receipt— held  that  parol  evidence  was  admi9al)Ie 
on  the  part  of  the  defendant  to  prove  that  the  amount  of  the  receipt  was  bj 
the  agreement  of  the  parties  at  the  time  the  receipt  was  given,  to  be  acconnted 
for  and  applied  on  certain  notes  which  Billings  held  in  fiavor  of  one  Copp  r 
Dodge. 

THIS  was  an  action  of  assumpdt  for  money  had  and  received^ 
.  and  for  money  paid,  &c 

On  trial  of  this  cause  at  February  term,  1823,  upon  the  gen- 
eral issue,  the  Court  directed  a  nonsuit,  with  liberty  to  the  plain- 
tiff to  move  to  set  it  aside,  on  the  following  statement  of  the  case: 

On  trial  the  plaintiff  claimed  the  amount  of  $536  76,  for  duties 
paid  on  goods,  entered  by  the  plaintiff  for  the  defendant  at  the 
Custom-House  in  Vermont  District,  in  pursuance  of  directions  of 
the  defendant  contfined  in  the  following  letter : — 

**  Montreal,  July^  7,  1817. 
"  Mr.  D.  C.  Dodge,  Sir,  you  will  receive,  of  mine,  seven  pack- 
ages of  merchandize,  now  in  James  Watson's  store,  St.  Johns, 
and  forward  them  to  New- York  to  Bobbins  &  Frost,  flour  mer- 
chants.' You  will  enter  them  in  Vermont  District,  and  pay  the  ex- 
penses, and  secure  the  duties,  which  sums  I  will  stand  accountable 
to  you  for.  You  will  forward  the  amount  of  all  expenses  into  New 
York,  and  duties,  by  letter,  to  the  above  firm,  and  make  them  sub- 
ject to  my  order  only-they  are  to  be  got  along  as  cheap  as  possible. 

"  OEL  BILLINGS.'' 
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Whereupon  the  Court  decided  that  the  plaintiff  could  not  re-  Senningtimy 
cover  for  said  duties  without  proving  the  entry  of  said  goods  at       1824.' 
the  said  Custom-House,  and  that  that  could  only  be  proved  by  ''"^^v"*^ 
the  minutes  of  the  entry  themselves,  if  they  could  be  proved,  or        *•«. 
else  by  showing  .hat  the  parties  had  liquidated  the  same  and    '^"""'^ 
agreed  upon  the  amount. 

The  Court  also  decided  that  the  plaintiff  was  not  entitled  to  re- 
cover the  amount  of  said  duties,  until  he  had  shown  that  the  goods 
had  been  delivered  in  the  city  of  New- York,  and  to  the  order  of 
the  defendant,  in  pursuance  of  his  said  letter  of  instructions. 

The  Court  also  decided  that  the  following  receipt — "  St.  Ar- 
monds,  November,  9,  1814,  Received  of  D.  C.  Dodge,  by  Horace 
Dodge,  two-hundred  and  seventy-five  pounds  in  a  Government 
Bill  of  Exchange,  to  account  for  at  the  rate  they  are  going  at  the 
above  date,  on  notes  I  hold  against  him,  Oel  Billings*' — of  itself 
furnishes  no  cause  of  action ;  and  that  it  was  incumbent  on  the 
plaintiff  to  show  that  the  notes  against  him  on  which  this  receipt 
was  to  apply,  had  been  paid  by  the  plaintiff,  without  the  application 
of  the  sum  contained  in  the  receipt.  The  plaintiff  then  produced 
a  receipt  from  the  defendant  in  full  of  all  demands,  dated  the  24th 
day  of  September,  1815,  to  show  the  paymenf  of  said  notes, 
without  the  application  of  the  said  first  mentioned  receipt. 

The  Court  also  decided,  that  parol  evidence  was  admissible  to 
show  that  it  was  agreed  at  the  time  said  first  mentioned  receipt 
was  given,  that  said  receipt  was  to  be  accounted  for  on  demands 
that  one  William  "W.  Copp  held  against  the  plaintiff,  and  t6en  in 
the  hands  of  the  defendant  as  agent  for  Copp,  and  not  on  demands 
that  said  defendant  held  against  the  plaintiff  on  his  own  account ; 
and  that  the  defendant  might  show  that  at  the  time  of  giving 
said  receipt,  the  defendant  was  acting  as  agent  for  said  Copp, 
and  gave  the  same  as  such  agent. 

The  defendant  on  trial  produced  a  receipt  from  the  plaintiff,  da- 
ted the  26th  day  of  September,  1815,  in  full  of  all  demands  up  to 
that  date,  to  do  away  the  effect  of  which,  the  plaintiff  introduced 
Guy  Catlin  as  a  witness,  who  testified  that  in  the  month  of  August, 
1820,  Oel  Billings  told  him  that  the  receipt  whereon  the  plaintiff 
seeks  a  recovery  was  not  included  in  the  settlement  with  Dan  C. 
Dodge  in  September,  1815,  but  was  excepted  out  of  it,  and  that 
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Benntngto*,  another  man  ouglit  to  account  to  said  Dodge  for  said  receipt^ 

1824*       which  he  understood  to  be  the  said  Copp. 

^■'^^^'■'^^      Jacob  Collaraer,  on  the  part  of  the  defendant,  testified  that  he 

vi.        was  present  at  a  conversation  between  Oel  Billings  and  Guy 

Catlin,  in  August,  1820,  and  that  he  understood  the  said  Billings 
to  say  that  the  receipt  on  which  the  plaintiff  claims  a  recovery 

was  not  included  in  the  settlement  made  with  Dodge  in  Septem- 
ber, 1815 — tliat  he,  the  defendant,  was  not  to  account  for  the 
receipt,  but  that  the  same  was  given  on  account  of  said  Copp, 
who  had  accounted  to  said  Dodge  for  it. 

Whereupon  the  Court  decided,  that  the  whole  declaration  of 
said  Billings  was  to  go  to  the  Jury,  and  to  be  taken  together, 
and  have  equal  weight,  unless  there  were  circumstances  or  evi- 
dence tending  to  detract  from  the  weight  of  one  part  of  it  more 
than  the  other. 

The  plaintiff  filed  a  motion  to  set  aside  the  nonsuit  and  for  a 
new  trial,  on  which  the  cause  was  heard  at  Februarj  term,  1824 

Bennet  for  the  plaintiff. 

The  plaintiff  is  entitled  to  have  the  nonsuit  set  aside  on  the 
following  grounds : — 

1. — It  was  in  no  way  essential  to  prove  the  entry  of  the  goods 

by  the  Collector.     The  ffisi  of  this  item  of  the  plaintiff's  ckim 

is  the  payment  of  the  duties  by  Dodge.      He  might  have  paid 

the  duties,  and  an  omission  of  the  entry  upon  the  books  of  the 

Custom-IIouse.  That  is  altogether  a  matter  between  the  CoIle^ 
tor  and  the  Government. 

1. — If  necessary  to  prove  the  entry,  the  decision  of  the  Court 
requiring  the  minutes  of  the  entry  themselves  to  be  produced, 
if  they  could  be  produced,  is  believed  to  be  incorrect  The  min- 
utes of  the  entry  are  no  matter  of  record,  and  if  produced, 
would  de  no  evidence  in  the  cause.  They  could  only  be  used  to 
refresh  the  memory  of  the  collector.  3  Vol.  U.  S.  L.  p.  155, 
sec  21.     4  Dallas  415. 

3. — If  the  minutes  of  the  entry  were  evidence,  and  the  best  evi- 
dence of  the  fact,  yet  the  rule  of  law  requiring  the  best  evidence 
of  a  fact  is  dispensed  with  where  the  fact  is  drawn  coUateraUy  in 
question,  as  in  this  case.  1  Phi.  Evi.  168.  Anth.  N.  P.  40, 41, 191. 

4« — As  to  that  point  of  the  decision  requiring  the  goods  to  be 
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delivered  in  the  city  of  New-York,  before  a  recovery  can  be  had  *«»mj*j^»»» 
for  the  duties,  we  think  it  wrong.     Dodge's  action  accrued  upon       ^^^- 
the  payment  of  the  duties.     The  delivery  of  the  goods  in  New-     jyo^g^ 
York,  was  by  no  fair  construction  of  the  letter  of  instructions  a    biiSbjci. 
condition  precedent,  neither  can  such  condition  impliedly  arise 
out  of  the  transaction.     Besides  Dodge  has  a  lien  upon  the  goods 
until  paid  or  tendered  his  disbursements. 

5. — The  receipt  given  in  evidence  by  the  plaintiff  to  support 
the  special  count,  furnishes  evidence  of  a  contract,  and  gives  a 
right  of  action  per  se.  It  acknowledges  the  receipt  of  a  certain 
sum,  and  promises  to  account  for,  that  is,  pay  it  in  a  particular 
way.  This  receipt  is  very  different  in  its  legal  operation  from 
one  which  acknowledges  the  receipt  of  a  sum  of  money  on  some 
specific  demand.  In  the  latter  case,  no  action,  it  is  admitted,  can 
be  sustained.  The  application,  in  the  eye  of  the  law,  is  already 
made — the  claim  upon  which  it  was  made  extinguished.  No 
promise  can  be  raised  to  account  for  it,  even  though  the  original 
demand  may  be  paid  a  second  time. 

6. — No  parol  evidence  can  be  admitted  to  vary  or  contradict 
this  receipt  on  contract. 

It  is  admitted  to  be  the  law  in  England,  in  the  State  of  New- 
York,  and  by  the  modern  decisions,  in  this  State,  that  receipts 
may  be  contradicted  by  parol ;  they  are  treated  as  exceptions  to 
the  general  rule.  Bnt  in  all  those  cases  the  receipt  furnishes 
evidence  of  the  admission  of  a  fact  simply ;  and  not  of  a  con- 
tract It  is  like  the  cases  where  a  bill  of  lading  states  goods  to 
have  been  shipped  in  good  order,  still  the  master  who  signed  it, 
may  show  by  parol  that  they  were  damaged. 

In  the  3d  John.  R.  319,  M'Shinstry  v,  Pearsall,  is  a  question 
much  like  the  present  A  receipt  is  given  in  evidence  in  these 
words :  "  Received  of  Capt.  E.  Smith  50  barrels  of  provisions ybr 
€tccount  of  David  M*Shinstry. — Robert  PearsalL"  Parol  evidence 
was  offered,  to  give  an  operation  to  this  receipt,  and  admitted* 
Spencer  J.  who  delivered  the  opinion  of  the  Court,  says : — ^^  If  the 
receipt  had  been  in  terms  more  explicit  than  it  is,  it  would  have 
been  open  to  explanation — ^I  mean  that  kind  of  explanation  not 
directly  contradictory  to,  but  consistent  with  it"  Here  the  Court 
treat  this  receipt  as  a  contract,  and  apply  the  same  principle  in  this 
respect,  which  is  applicable  to  other  contracts.    It  had  long  before 
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Benmmgumy  \^^j^  f^ell  Settled  in  that  State,  that  receipts,  strictlj  speaking, 

1824.       might  be  even  contradicted  by  paroL 
^'^^l^'^      The  evidence  admitted  by  the  Court  directly  contradicted  the 
BiiUnoi     ^"^^<5n  evidence,  insusmuch  as  it  changed  the  parties  to  the  re- 
ceipt, making  it  the  receipt  of  Gipp.     1 1  ]^Iass.  R,  35,  54. 

On  these  points  we  think  the  plaintiff  entitled  to  a  new  trial, 
however  it  may  be  as  to  the  other  points  in  the  case. 

Everett  for  the  defendant. 

The  ease  does  not  state  that  any  evidence  was  offered,  and  ad- 
mitted or  rejected  \*y  the  Court,  but  that  the  Court  decided  cer- 
tain abstract  principles :  the  effect  is  to  give  to  the  party  excepting 
an  advantage,  which  a  full  statement  of  the  case  would  not  give 
him.  The  case 'should  have  stated  what  evidence  the  party  of- 
fered, so  that  the  Court  might  see  whether  it  is  within  the  principle 
decided,  and  whether  the  party  has  been  injured  by  the  decision. 
But  we  will  examine  the  exceptions  as  they  appear  in  the  case. 

1. — That  the  Court  decided,  that  it  was  necessary  for  the 
plaintiff  to  prove  an  entry  of  the  goods  at  the  Custom-House. 

The  contract  was  not  to  pay  the  amount  of  duties  chargeable 
upon  the  goods  if  entered,  but  to  pay  the  duties  on  the  entry.  It 
was  not  contemplated  that  the  plaintiff  might  smuggle  the  goods, 
and  then  claim  for  duties  saved,  as  for  duties  paid.  As,  there- 
fore, there  could  be  no  claim  for  the  duties,  if  there  was  no  entry 
of  the  goods,  pixx)f  of  the  entry  was  indispensable. 

2. — The  second  exception  is  to  the  decision  of  tlie  Court,  that 
the  entry  could  be  proved  only  by  the  minutes  of  the  entry  from 
the  books  of  the  Custom-House,  or  by  showing  that  the  parties 
had  liquidated  the  sum  and  agreed  on  the  amount. 

This  was  the  best  evidence  of  the  fact  to  be  proved,  and  was, 
therefore,  required  by  the  general  rule.  But  in  this  case  it  was 
peculiarly  important  to  the  rights  of  the  parties,  that  this  evi- 
dence should  be  produced.  How  could  the  goods  be  otherwise 
identified,  or  the  amount  of  duties  ascertained?  But  the  plain- 
tiff did  not  offer  evidence  of  any  kind  to  prove  the  entry  of  the 
goods,  going  on  the  ground  that  it  was  unnecessary  to  prove  the 
fact  in  any  way.  This  exception,  therefore,  does  not  belong  to 
the  case,  and  is  to  be  laid  wholly  out  of  it. 
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Billings. 


3.— The  third  exception  is  to  the  decision  of  the  Court,  that  ^X"?^**** 
it  was  necessary  for  the  plaintitf  to  prove  the  delivery  of  the       ^®^' 
goods  in  New- York  agreeably  to  the  terms  of  the  contract,  he- 
fore  he  could  call  on  the  defendant  for  the  amount  of  the  duties. 

The  delivery  of  the  floods  in  New-York  was  expressly  made 
a  condition  precedent.  The  langua^^e  of  the  letter  of  instru(»tions 
is  clear — *'  If  you  will  take  the  floods,  enter  them,  secure  the 
duties,  forward  them  to  Ri)bhins  and  Fro^t  in  New-York,  and 
place  them  in  their  han<ls  subject  to  my  order,  I  will  be  account- 
able to  you  for  the  duties." 

The  plaintiff  clearly  had  no  lien  on  the  goods  as  a  carrier:  for 
this  was  waived  by  the  express  terms  of  the  contract — the  goods 
were  to  be  delivered  in  New- York,  and  the  plaintiff  was  to  be 
paid  in  Montreal,  where  both  parties  then  resided. 

It  follows  that  the  exceptions  taken  to  the  decision  of  the  Court, 
in  relation  to  the  plaintiff's  claim  for  duties  paid  on  the  goods, 
are  wholly  destitute  of  foundation  ;  and  it  remains  only  to  examine 
briefly  the  exceptions  taken  to  the  di;cision  of  the  Court,  in  relation 
to  the  plaintiff's  claim  on  the  receipt  for  the   Hill  of  Exchange. 

It  is  obvious  that  the  receipt  perse  furnishes  no  ground  or cau"«e 
of  action — it  contains  no  promise  to  pay,  but  to  account  for  the 
sum  specified  on  notes  which  the  defendant  held  against  the  plain- 
tiff. The  plaintiff  it  seems  was  awai*e  of  this,  and  in  order  to  en- 
title himself  to  recover,  produced  a  receipt  which  the  defendant 
had  subsequently  given  him  in  full  of  all  demands,  to  show  that 
the  notes  on  which  the  receipt  was  to  be  applied  had  been  paid, 
otherwise,  and  no  application  of  the  receipt  made.  This  fur- 
nished no  evidence  how  all  demands  were  paid ;  and  when  the 
plaintiff  produced  the  defendant's  receipt  of  the  same  tenor  and 
date,  a  settlement  simply  between  the  parties  was  proved. 

The  defendant  then  offered  parol  evidence  to  prove  that  at  the 
time  that  he,  the  defendant,  gave  the  plaintiff  the  receipt  for  the 
Bill  of  Exchange,  it  was  agreed  and  understood  between  the  par- 
ties, that  said  receipt  was  to  be  accounted  for  on  demands  which 
one  William  Copp  held  airainst  the  pluintiff,  then  in  the  hands  of 
the  defendant,  as  agent  for  Copp.  This  evidence  was  a^niitted  by 
the  Court ;  and  in  any  view  which  can  be  taken  of  the  question 
was  correctly  admitted.     The  evidence  did  not  contradict  the  re- 
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*"£?''**'  ceipt,  nor  vary  the  tenor  of  it    The  amount  of  the  receipt  was 

1824.       to  be  accounted  for  on  demands  which  the  defendant  hM  against 

BodM      *^®  plaintiff — not  on  demands  in  the  name,  or  in  favor  of  the 

BOU^        defendant     The  receipt  then,  in  its  literal  meaning,  applied  as 

clearly  to  the  demands  which  the  defendant  held  in  fiivor  of  Copp 

as  to  demands^  in  favor  of  the  defendant. 

But  parol  evidence  is  admissible  to  vary  the  tenor  of  a  receipt 
d  John.  816.  5  id.  68.  But  it  is  immaterial  whether  the  dedsioa 
of  the  Court  was  or  was  not  correct ;  for  the  defendant  did  oot 
avail  himself  of  the  decision — ^he  produced  no  evidence  in  conse- 
quence ot  it  Beside,  the  exception  taken  to  this  decision  is  render- 
ed immaterial  by  the  plaintiff's  receipt:  for  this  is  as  good  evidence 
of  a  discharge  of  the  plaintiff's  claim,  as  the  defendant's  receipt  is 
of  a  discharge  of  the  defendant's  demands  against  the  plaintiff. 
But  to  do  away  the  effect  of  this  discharge  or  receipt,  the  plaintiff 
introduced  evidence  of  the  confession  of  the  defendant  th^t  the  re- 
ceipt for  the  Bill  of  Exchange  was  not  included  in  the  settlement 
of  1815,  and  the  confession  proved  was  that  the  receipt  was  not 
included  in  the  settlement  of  1815,  because  it  belonged  to  Copp 
to  settle  it,  and  he  had  settled  it.  The  Court  decided  that  this  con- 
fession should  be  taken  altogether.  This  decision  is  supported  bj 
numerous  au thorites.  Phil.  E v.  79,  80.  3  John.  427,  Carver  r. 
Tray.  10  id,  38,  Fenn  v.  Lewis — id.  365,  Audit  r.  Brown.  18 
John.  227,  Smith  v,  Ives.     5  Taunt  92,  Bunn  v.  Chandler. 

AiKENS  J.  delivered  the  opinion  of  the  Court 
This  case  comes  before  the  Court  on  a  n^otion  for  a  new  trial, 
filed  by  leave  of  the  Court,  after  a  nonsuit  on  trial  at  the  Feb- 
ruary term,  1 823,  and  is  founded  upon  exceptions  taken  to  cer- 
tain opinions  of  the  Court  expressed  on  that  ^rial,  and  which 
appear  in  a  case  made. 

A  motion  for  a  new  trial  is  an  application  addressed  to  the  legal 
discretion  of  the  Court.  It  is  a  call  upon  the  Court  to  reconsider 
and  reverse  a  judicial  opinion,  upon  some  fact  shewn  or  offered  to 
be  shewn,  which  has  deprived  the  applicant  of  some  advantage  to 
which  the  fact  would  legally  entitle  him.  It  is  indispensably  neces- 
sary, for  the  due  exercise  of  this  discretion,  in  relation  to  the  rejeo 
tion  of  testimony  on  trial,  that  it  should  appear,  that  testimony  ws5 
offertd^  and  what  the  testimony  waSy  so  far  as  to  shew  its  matenil- 
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ity  and  tendency  to  prove  the  issue :  For  otherwise,  the  Court  Btnmn^ton, 
would  run  great  hazard  of  doing  an  injustice  to  the  opposite  party,  ^^^- 
and,  at  the  same  time,  of  rendering  no  benefit  to  the  applicant  him-  ^"^"^^^^'^'^^ 
self.  I  will  illustrate  this  idea  by  an  hypothetical  case.  Suppose  ^..|.'- 
an  affiliated  bastard  in  Court,  claiming  title  as  heir  to  his  putative 
father,  under  the  statute  of  the  29th  Oct  1822,  and  the  question  to 
be,  whether  affiliated  or  not — that  to  prove  that  fact,  he  should  offer 
in  evidencfB  a  Certified  copy  of  the  instrument  of  affiliation  under 
the  seal  of  the  Probate  Court.  An  objection  should  be  taken  to 
the  evidence,  on  the  ground  that  the  original  ought  to  be  produced, 
and  the  court  should,  for  that  cause,  reject  it, — that,  on  the  excep- 
tion coming  up,  I  should  be  of  opinion  that  a  certified  copy  wcu  le- 
gal evidence ;  but  on  looking  into  the  case,  I  should  perceive  that 
the  instrument  was  witnessed  by  only  two  witnesses,  whereas  the 
statute  requires  three.  Now  it  is  quite  clear,  that,  if  the  opinion 
had  come  up  in  the  shape  of  an  abstract  proposition,  and  J  had  pro- 
ceeded to  act  upon  it,  I  should  not  only  have  done  an  injustice  to 
the  defendant,  but  a  very  ill  service  to  the  plaintiff.  It  is  no  an- 
swer to  this  objection,  to  say  that  the  Court  volunteered  an  opinion 
so  broad  as  to  render  the  offer  hopeless.  It  is  true  it  would  be  mere 
form  for  the  purposes  of  thcU  trial,  but  not  so  for  the  purpose  of  en- 
abling the  Court  to  judge  of  the  propriety  of  another.  Nor  can  it 
be  said  that  the  Court  are  presumed  to  know  the  facts  from  having 
tried  the  cause ;  for,  in  this  government,  the  presumption  is  too  of- 
ten contradicted  by  fact,  to  warrant  any  such  rule.  If  a  party, 
from  wrong  advice  or  other  cause,  keep  back  material  testimony  in 
bis  power,  and  a  verdict  pass  against  him,  the  law  will  not  indulge 
him  with  a  new  trial,  though  his  cause  may  be  ever  so  just,  be- 
cause of  the  vexation  to  the  opposite  party  So  where  the  error  is 
in  the  Court,  afler  a  verdict,  or  nonsuit  on  trial,  the  plaintiff  roust 
shew  by  his  case,  that  he  has  been  deprived  of  the  use  of  existing 
facts  which  make  at  least  a  good  prima  facie  cause  of  action,  be- 
fore the  Court  can  permit  him  to  call  further  on  the  defendant 
It  is  not  sufficient  that  the  exception  shew  that  a  set  of  facts,  which 
by  possibility  may  exist,  and  which  would  amount  to  a  good  prima 
facie  case,  have  been  excluded  by  the  opinion.  It  must  appear  that 
the  party  had  the  proof  of  their  existence  in  his  power,  and  has 
been  actually  deprived  of  it  by  the  decision ;  but  this  can  be  no 
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"*"mii?'**'  Otherwise  done,  than  by  such  an  offer  of  it  on  the  trial,  as  will 
1824.       enable  the  party  to  have  them  certified  up  in  his  case.    Ind(;ed 
Dodge      ^^^^^  >s  the  same  reason  and  the  same  necessity  for  this  rule, 
BUlin«     ^"  ^  motion  to  set  aside  a  nonsuit,  that  there  is  for  the  rule,  that 
a  party  petitioning  for  a  new  trial  on  the  ground  of  newly  dis- 
covered testimony,  should  shew  to  the  Court  the  nature,  extent, 
and  pertinency  of  the  testimony  discovered. 

It  will  be  but  a  waste  of  time  therefore,  to  discuss  the  meritj 
of  the  first  and  second  exceptions  contained  in  the  case. 

It  does  not  appear  from  the  case  but  that  all  the  testimony 
was  admitted  by  the  Court,  which  was  offered  by  the  plaintiff: 
And  the  reniaining  exceptions  are  taken  to  opinions  upon  the 
testimony  admitted. 

The  plaintiff's  specification  contains  two  items. 

The  letter  of  instructions,  of  the  7th  July,  1817,  is  the  only 
evidence  which  I  am  enabled  to  perceive,  from  the  case,  to  hare 
been  offered  in  support  of  the  first  item.  This  letter,  without 
the  existence  of  other  proofs,  (which  is  left  to  conjecture)  does 
not  amount  to  a  prima  facte  cause  of  action. 

The  third  exception  is  to  the  opirn'on  of  the  Court,  in  relation 
to  the  legal  effect  and  operation  of  the  receipt,  for  a  Government 
Bill,  dated  the  9th  November,  1814,  which  is  the  foundation  c^ 
the  plaintiff's  second  specification.  That  opinion  is,  no  doobt, 
correct.     It  is  supported  both  by  reason  and  the  authorities. 

The  fourth  is  to  the  opinion,  that  parol  evidence  was  admissible 
to  show  that  the  notes  mentioned  in  that  receipt,  on  which  the  de- 
fendant agreed  to  account,  were  notes  in  favor  of  one  Copp,  and 
then  in  the  hands  of  the  defendant,  as  the  agent  of  Copp.  I  s«€ 
nothing  in  this  evidence,  inconsistent  with  the  very  terms  of  the 
receipt  itself.  The  expressions  are,  "  to  account  for  on  Aotes  I 
hold  against  him"  It  is  not  that  clear,  explicit,  and  unambigo- 
ous  thing  which  the  plaintiff  contends.  The  object  to  which  the 
accountability  is  confined,  is  as  little  defined  as  possible.  The  word 
"  hold"  does  not  necessarily  imply  an  ownership  of  the  thing  hold- 
en,  and  might,  without  violence  to  language,  be  adopted  bj  bd 
agent  or  consignee,  as  well  as  by  an  owner.  And  if  the  property 
of  the  notes,  holden  by  the  agent  at  the  date  of  the  receipt,  was  not 
in  him,  he  necessarily  held  them  as  agent,  if  he  held  them  lawfuUr. 
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If  the  defendant  did  not  on  that  occasion  hold  notes  against  the  Sm^ngtcn, 
plaintiff,  in  his  own  right,  (of  which  there  is  certainly  a  pos-       ^®^- 
sibility)  any  other  decision  might  have  done  great  injustice  to     ^od  e 
the  plaintiff  himself.     For  the  defendant  made  himself  account-    ^^„, 
able  for  the  avails  of  the  bill  in  no  other  way,  than  by  an  appli- 
cation thereof  on  notes  which  he  held  against  the  plaintiff.     This 
opinion  is  therefore  unexceptionable. 

The  next  evidence  offered  by  the  plaintiff  was  the  receipt  from 
the  defendant,  dated  September  24th,  1815,  in  full  of  all  demands 
of  every  name  or  nature  to  that  date :  Whereupon  the  defendant 
gave  in  evidence  a  like  receipt  from  the  plaintiff  to  him,  of  even 
tenor  and  date* 

These  two  receipts,  interchangeably  executed,  are  proof  of  a 
final  settlement  betwe«'n  these  parties,  on  the  24th  September 
1815,  and  a  mutual  release  and  discharge  of  all  demands,  of 
whatever  name  or  nature,  existing  between  them,  to  that  date. 
This  last  mentioned  receipt  necessarily  amounts  to  a  full  discharge, 
to  the  defendant  from  the  receipt  of  the  9th  November,  1814,  (if, 
as  the  plaintiff  contends,  it  was  his  own  matter) — unless  it  was 
competent  for  the  plaintiff  to  contradict  the  clear  and  necessary 
import  of  his  own  discharge,  by  parol  testimony.  This  is  indeed 
questionable ;  tho*  it  appears  from  the  case,  that  the  Court  did 
permit  him  to  make  the  attempt. 

The  fifth  and  last  exception  is  to  the  opinion  of  the  Court,  in 
relation  to  the  testimony  of  the  declarptions  of  the  defendant. 

There  can  be  no  doubt  as  to  the  law  on  this  point :  and  there 
is  as  little  doubt,  but  that  the  decision  of  the  Court  was  in  strict 
conformity  to  iL 

The  motion  is  denied. 
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^flU?*^'  Noble  vs.  Administrator  of  Jewett. 


1824. 


In  Error, 

The  JadgmeDt  of  %  Covnty  Court  rendered  npon  the  trial  of  an  issiie  of  ftd,  \tj 
agreement  of  parties,  is  conclusive,  and  the  evidence  on  which  the  iame  WM 
found  cannot  be  re-examined  on  a  writ  of  error. 

TH  IS  was  a  writ  of  error  brought  to  reverse  a  judgment  ^ende^ 
ed  by  the  County  Court  for  the  County  of  Bennington,  upon  the 
trial  of  an  issue  of  fact,  joined  to  the  Court  by  agreement  of  parties. 

Church  for  the  plaintiff  in  error. 
BlacJcmer  and  Hall  for  the  defendant. 

Skinner,  Ch.  J.  delivered  the  opinion  of  the  Court. 

The  record  in  this  case  shews,  that  an  action  of  debt  wasinstitn- 
ted  by  the  administrator  of  Erastus  Jewett,  deceased,  for  the  recov- 
ery of  the  balance  found  due  by  the  Commissioners  on  the  estate  of 
the  deceased,  from  Josiah  E.  Noble  (the  plaintiff  in  error)  upon  an 
adjustment  of  the  mutual  claims  of  the  said  Noble  and  the  deceas- 
ed. Noble  (the  defendant  below)  pleads  in  bar,  that  he  was  not  a 
creditor  to  the  estate — that  he  did  not  exhibit  any  claim  to  the  Com- 
missioners for  allowance^— that  the  finding  and  allowance  of  the 
claim  by  the  Commissioners  in  favor  of  the  estate,  was  not  in  offset 
to  any  claim  exhibited  by  him.  These  facts  are  traversed  by  the 
plaintiffs  below,  and  issue,  by  agreement  of  the  parties,  is  joined 
to  the  Court ;  and,  af^er  hearing,  weighing,  and  considering  the 
testimony,  judgment  is  thereon  rendered  for  the  plaintiffs.  To  this 
record  is  appended  a  history  of  the  testimony  given  on  the  trial 
of  the  issue,  and  the  same  is  sanctioned  by  the  Judges'  signature. 

The  Court  is  not  called  upon  to  decide  any  question  arising  up- 
on the  declaration  or  pleadings ;  the  parties  admit  their  sufficiency. 
The  only  question  material  to  be  decided  is.  Can  this  Court  reverse 
a  judgment  rendered  by  an  inferior  Court,  upon  the  trial' of  an  is- 
sue of  fact  by  the  agreementof  the  parties  ?  The  County  Court  are 
obliged  by  the  statute,  if  the  parties  agree,  to  perform  the  duties  uf 
a  Jury ;  they  hear  the  testimony  of  the  witnesses— decide  upon  ibe 
degree  of  credit  to  be  given  to  them — weigh  presumptions,  &c., 
and  find  the  issue.  The  same  result  must  follow,  as  if  the  judgment 
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Koble 

vs. 

Admr.  of 

Jewett. 


was  rendered  upon  the  verdict  of  a  Jury ;  and  no  other  remedy  ^jjjjj?* 
can  be  had,  than  such  as  might  be  had  in  that  case.  Nothing  ^^^■ 
can  be  more  clear,  than  if  the  Jury  had  found  a  verdict  for  the 
plaintiff,  and  judgment  had  been  rendered  thereon,  it  would  have 
been  conclusive.  No  history  or  statement  of  evidence  sanctioned 
by  the  Court  or  Jury  would  have  laid  the  foundation  for  a  writ 
of  error.  The  case  bears  no  analogy  to  a  special  verdict,  in 
which  facts  are  found,  and  upon  which  the  Court  is  to  pronounce 
the  law.  Upon  the  facts,  which  appear  in  evidence  on  the  trial} 
no  writ  of  error  will  lie  ;*  nor  can  the  party,  by  stating  them  in 
a  bill  of  exceptions,  lay  the  foundation  of  a  writ  ot  error,  so  as 
to  revise  a  decision  upon  a  question  of  fact.  Such  statement  al- 
lowed by  the  Court  is  irregular,  and  constitutes  no  part  of  the 
record.  Of  the  law,  in  this  case,  the  Court  have  no  doubt ;  and 
it  is  presumed  our  peculiar  system  of  trying  questions  of  fact 
by  the  Court  induced  the  party  to  prefer  this  writ. 

The  only  way,  in  which  a  party  can  secure  himself  against  a 
decision  not  warranted  by  the  evidence,  in  this  state  is,  by  placing 
the  issue  to  the  Jury,  and  demurring  to  the  evidence.  If  an  issue 
of  fact  is  tried  by  the  Court,  and  the  judgment  is  against  the 
weight  of  evidence,  the  law  affords  no  redress.  If  the  issue 
is  tried  by  the  Jury,  and  the  verdict  is  against  the  weight  of  ev- 
idence, the  statute  forbids  a  new  trial.  The  judgment  of  the 
County  Court,  in  this  case,  therefore,  is  affirmed  with  interest 
thereon  as  damages ;  and  single  costs  only  are  allowed. 


Wbight  qm  tarn  vs,  Eldred. 

If  two  Joint  crediton  commence  an  action  qui  tarn  as  being  the  partj  aggriered, 
to  recoTcr  the  penalty  given  by  statute  against  frandnlent  conyeyances,  and 
pending  the  action  one  of  the  plaintifb  die,  the  action  survlyeB  to  the  surriTing 
plaintiff, 

THIS  action  was  originally  commenced  in  the  name  of  Solomon 
Wright  and  Elijah  Lovett,  who,  as  the  party  aggrieved,  prosecu- 
ted, as  well  for  the  Treasurer  of  the  County  of  Bennington,  as  for 
themselvesi  to  recover  the  penalty  given  by  the  statiite,  alleging  in 

6 


Binmiugton^ 

Febmaiy, 

182i. 
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'f^^Cm^'  ^^^^  declaration,  that  one  Mumfred  Eldred  was  indebted  to  tbem 
1^-       in  the  sum  of  $1500  on  note,  and  that  the  defendant  was  apartj 
Wright     ^  ^  certain  fraudulent  judgment  had  and  rendered  with  intent 
mSlrtd,     ^  defeat  and  avoid  said  debt. 

Since  the  commencement  of  the  suit,  Lovett,  one  of  the  piain- 
tifl&,  deceased;  and  the  defendant  moved  the  Court  to  abate  the  suit, 
on  the  ground  that  the  action  did  not  survive  to  Wright,  the  survi- 
ving plaintiff;  on  which  motion  the  cause  now  came  on  to  be  heard. 

D.  Chipman  and  Merril  for  the  defendant. 

Where  matter  appears  on  record,  which  shews  the  suit  abated, 
it  is  not  necessary  to  plead  it,  but  the  suit  will  be  abated  on  mo- 
tion. 11  Mass.  R.  56.  8  Bac.  218.  If  Wright  had  not  sug- 
gested the  death  of  Lovett  on  the  record,  the  defendant  mast 
then  have  pleaded  his  death  in  abatement 

The  only  question  then  is,  Does  this  action  survive  to  Wright, 
the  surviving  plaintiff?  At  common  law,  all  suits  abate  by  the 
death  of  the  plaintiff  or  defendant,  and  also  by  the  death  of  either 
one  of  the  plaintiffs  or  defendants.  3  Bac  218.  By  statute  no 
suit  shall  abate  by  the  death  of  the  plaintiff  or  defendant,  where 
the  cause  of  action  doth  by  law  survive ;  that  is,  where  the  exec- 
utor or  administrator  might  prosecute,  or  be  made  chargeable* 
Ham.  P.  A.  48.  It  is  also  provided  by  statute,  that  if  one  of 
two  or  more  plaintiffs,  or  one  of  two  or  more  defendants  die  pend- 
ing the  suit,  it  shall  not  abate,  if  the  cause  of  action  doth  by  law 
survive  to  the  plaintiff,  or  against  the  surviving  defendant.  Chit 
PL  55.  The  statute  of  this  state  is  in  substance  a  copy  of  the 
several  British  statutes. 

If  the  cause  of  action  do  not  by  law  survive  to  the  ezecotor 
or  administrator,  in  case  of  the  death  of  a  sole  plaintiff,  it  cannot 
survive  to  one  plaintiff  on  the  death  of  the  other.  HaoL  P.  A 
226.  4  Mass.  R.  475,  Woodward  v.  Scofield.  In  this  case  the 
cause  of  action  does  not  survive,  as  it  arises  wholly  ex  ddxcbo^ 
the  action  being  founded  on  a  penal  statute. 

The  debt  stated  in  the  declaration  to  have  been  due  from  Mum- 
fred Eldred  to  Wright  and  Lovett,  and  of  which  they  alleged  they 
had  been  defrauded  by  the  defendant,  entitied  Wright  and  Lovett, 
as  the  party  aggrieved,  to  recover  the  penalty.    This  was  a  joint 
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right,  and  was  done  away  by  the  death  of  Lovett,  and  is  not  ^blSaS^ 
changed  into  a  right  in  favor  of  the  survivor ;  and  any  other 
creditor  of  Mumfred  Eldred  is  now  entitled  to  sue  for  the  penalty* 

In  all  cases  where  the  cause  of  action  survives  to  a  surviving 
plaintiff,  it  is  the  right  to  prosecute  only,  which  survives,  not  the 
right  of  property ;  and  in  every  such  case  where  the  money  is 
recovered,  the  representative  of  the  deceased  plaintiff  is  entitled 
to  contribution.  In  this  case  it  is  not  pretended  that  the  cause 
of  action  can  survive  to  the  executor  or  administrator,  or  that 
the  representative  of  Lovett  will  be  entitled  to  contribution  in  case 
of  a  recovery ;  and  no  case  can  be  shown  where  it  has  been  held, 
that  the  cause  of  action  survived  to  a  surviving  plaintiff,  ,which 
could  not  survive  to  the  representative  of  the  deceased. 

This  action  is  not  brought  to  recover  the  debt  alleged  to  be  due 
from  Mumfred  Eldred  to  Wright  and  Lovett,  nor  is  it  otherwise 
material  to  show  the  existence  of  that  debt,  than  to  show  that 
Wright  and  Lovett  were  creditors  of  Mumfred  Eldred,  and  as 
such  entitled  to  maintain  the  action  upon  the  statute,  as  the  party 
aggrieved.  And  if  the  penalty  be  recovered  in  this  case,  it  will 
in  no  manner  affect  this  debt — it  will  remain  due  as  before. 
When  Wright  and  Lovett  commenced  this  suit,  they  acquired  a 
joint  right  to  the  penalty — each  to  a  moiety,  when  recovered ; 
but  if  this  action  survive  to  Wright,  he  will  be  entitled  to  the 
whole  penalty ;  for  we  have  seen  that  the  representative  of  Lov- 
ett cannot  call  on  him  for  a  contribution.  It  is  not  then  the  right 
of  prosecution  which,  it  is  insisted,  survives ;  but  the  right  of 
property — to  all  intents  the  jtts  accresendi.  No  authority  can 
be  produced  for  this  kind  of  survivorship.*  The  reason  is,  that 
the  same  rule  has  obtained  in  case  of  the  death  of  one  of  the 
plaintiffs  in  an  action,  as  in  case  of  the  death  of  a  sole  plaintiff-* 
the  same  cause  of  action  survives  in  the  one  case  as  in  the  other* 
The  action  does  not  in  either  case  survive,  unless  the  cause  of 
action  survive,  to  the  representatives  of  the  deceased.  And  if 
in  any  case  the  absence  of  authority  in  support  of  a  rule  of  lawy 
is  evidence  that  the  rule  does  not  exist,  it  is  most  clearly  so  in  this 
case ;  for  cases  of  this  kind  must  have  frequently  occurred. 

Bennet  for  the  plaintiff. — ^This  action  siirvives  to  Solomon 
Wright,  it  is  contended,  on  the  following  grounds : 
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'reSrwK^*      If  the  cause  of  action  surrive  by  statute,  this  action^  will  sur- 

^®*-       Tive.     The  cause  of  action  on  the  note  in  favor  of  Wright  and 

Wrifflit     I^^c^t  against  Mumfred  Eldred  most  clearly  survives  to  Wright ; 

Eldnd.     ^^  being  a  joint  right  in  the  life-time  of  both ;  and  it  would  be 

strange  indeed,  if  an  injury  to  that  right  should  not  follow  the 

right  itself.     In  the  present  case,  Wright  and  Lovett  had  only  a 

joint  right  against  the  defendant,  Caleb  Eldred ;  and  if  there  is 

no  survivorship,  Wright  is  remediless. 

It  is  a  general  rule  that  where  two  are  entitled  to  a  right  ex 
deUctOy  and  one  dies,  it  remains  wholly  to  the  survivor.  Ham. 
P.  A.  48. 

In  Connecticut,  it  has  been  decided,  that  the  husband  and  wife 
must  join  in  a  qui  tarn  suit,  to  recover  the  penalty  for  a  fraudulent 
conveyance  to  defeat  their  joint  right,  on  the  ground  that  the  ^i 
torn  action  would  survive  to  her,  inasmuch  as  the  debt  or  duty 
attempted  to  be  avoided  would  survive  to  her.    8  Con.  324. 

Again,  had  Lovett  been  the  only  promissee  in  the  note,  the 
qtd  tarn  action  would  have  survived  to  his  executors  or  adminifl^ 
trators.  The  English  statute  upon  survivorship  extends  to  all 
cases  of  injury  which  have  lessened  the  assets  of  the  deceased 
—1  Chit  PI.  56,  57 — whatever  may  be  the  form  of  action. 
Our  statute  is  to  have  the  same  construction. 

The  statute  under  which  this  action  is  brought,  is  a  remedial 
and  cumulative  statute,  so  far  as  the  rights  of  the  plaintiff  are 
concerned.  The  suit  is  wholly  a  civil  one,  and  the  Counfy 
Treasurer  has  no  control  over  it.  No  one  has  the  action  bat 
the  party  aggrieved,  and  the  intention  of  the  statute  is  to  give 
him  satisfaction.     Ham.  P.  A.  39. 

Skinneb  Ch.  J.  delivered  the  opinion  of  the  Court 
It  is  urged  by  the  defendant's  counsel,  that  as  at  common  law 
the  death  of  one  of  two  or  more  plaintiffs  abated  a  suit,  as  well  as 
the  death  of  a  sole  plaintiff,  the  same  consequences  followed  the 
death  of  one  joint  plaintiff  as  the  death  of  a  sole  plaintiff--that  the 
statutes  in  this  State  *and  in  England,  made  to  remedy  the  evil  by 
authorizing  the  executor  to  prosecute  the  suit  commenced  by  his 
testator,  and  the  survivor  to  prosecute  a  suit  commenced  by  him 
and  another,  since  deceased,  have  the  same  object  in  view,  and 
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extend  alike  to  the  same  class  of  cases — ^tbat  no  action  will  survive  ^^bSSS^ 
to  the  survivor  in  case  of  the  death  of  one  of  two  or  more  plaintiffs,      i®^- 
which  would  not  survive  to  the  executor  upon  the  death  of  a  sole     ^ji^ 
plaintiflT— that  this  suit  would  not  survive  to  the  executor,  conse-     j^JJ^^ 
quently  it  will  not  survive  to  the  survivor — ^that  the  statutes* 
made  to  prevent  the  abatement  of  suits  give  no  new  rights,  nor 
do  thej  keep  alive  that  which  at  common  law  was  determined. 

It  is  a  maxim  of  the  common  law,  that  personal  actions  die  with 
the  person ;  and  that  actions  ex  delicto  can  never  be  revived  or 
prosecuted  by  the  executor.  Actions  ex  contractu  abate  by  the 
death  of  the  plaintiff,  yet  the  cause  of  action  remains,  and  the 
executor  may  prosecute  thereon.  Where  there  were  two  or  more 
plaintiffs,  the  same  doctrine  seems  to  have  obtained  as  to  the 
abatement  of  the  suit  on  the  death  of  one ;  but  the  right  to  pros- 
ecute by  the  survivor  existed,  as  well  in  cases  arising  ex  delicto^ 
as  those  arising  ex  contractu.  By  statute  in  England  it  is  now 
provided,  that  if  the  plaintiff  die  after  interlocutory  and  before 
^no/ judgment,  if  the  action  might  have  been  origiitally  prosecu- 
ted by  the  executor,  it  shall  not  abate  ;  and  also  if  one  of  two  or 
more  plaintiffs  dies,  if  the  cause  of  action  survives  to  the  survivor, 
the  suit  shall  not  abate.  By  statute  in  England  the  executor  may 
have  an  action  for  trespass  done  to  his  testator  as  of  the  goods 
and  chattels  of  the  deceased  carried  away  in  his  life-time.  By  our 
statute  it  is  provided,  if  the  plaintiff  die  pending  the  suit,  if  the 
cause  of  action  survives  to  the  executor,  the  suit  shall  not  abate ; 
and  also,  if  one  of  two  or  more  plaintiffs  die,  if  the  cause  of  ac- 
tion survives,  the  suit  shall  not  abate  Our  statute  also  gives  to  the 
executor  an  action  for  trespass  done  to  his  testator  as  of  the 
goods  and  chattels  of  the  deceased,  carried  away  in  his  life-time. 

The  whole  current  of  authorities  requires  a  distinction  at  com- 
mon law  between  the  rights  which  survived  to  the  executor,  and 
the  rights  which  survived  to  the  survivor,  although  actions  would 
alike  abate  in  both  cases.  In  actions  ex  delicto^  in  case  of  the  de- 
cease of  the  sole  plaintiff,  not  only  did  the  suit  abate,  but  the  right 
was  fqrever  gone.  Not  so  in  case  of  the  decease  of  one  of  two  or 
more  plaintiffs ;  the  suit  abated,  but  the  right  survived.  3  Bl. 
Com.  802.  Ham.  152.  14  Viner.  473, 574.  Co.  Lit.  198,  a.  It  is 
a  general  rule,  that  where  two  are  entitled  to  a  right  ex  deHctOy  and 
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one  dies,  it  remains  wholly  to  the  survivor.  If  then  at  comnioa  law 
the  riffhty  that  is,  the  caute  of  (xcHon  survives,  though  the  acdoD 
abates,  the  question  remains,  Does  this  action  survive  under  the 
statute  ?  From  a  recurrence  to  the  English  statute  before  noticed, 
it  will  be  seen,  that  the  rights  of  the  executor  and  the  rights  of  the 
survivor  to  prosecute  the  suit  are  wholly  different.    The  language 
of  the  statute  in  the  case  of  executors  is,  ^  if  the  action  might  have 
been  originally  prosecuted,  &c  it  shall  not  abate ;"  in  the  case  of 
the  survivor,  it  is,  *^  if  the  cause  of  action  should  survive,  &€.  the 
suit  shall  not  abate."    This  distinction  in  the  English  statute  is  no- 
ticed for  the  purpose  of  showing  that  any  decisions  that  may  have 
been  made  under  the  statute  as  applicable  to  executors,  and  which 
have  been  relied  upon  in  this  case,  cannot  apply  to  survivors.  The 
form  of  action  is  embraced  in  the  former — ^the  cause  of  action  in 
the  latter.  Neither,  however,  is  construed  as  giving  any  new  rights 
— the  object  is,  to  prevent  delay  and  the  expense  of  a  fresh  suit. 
But  for  the  statute  de  bonis  asportatis  no  action  ex  delicto  could 
DOW  be  mainCained  by  an  executor.    Such  actions  are  sustained  by 
survivors  every  day,  and  this  without  the  aid  of  any  such  statute. 
It  follows  then,  of  course,  in  England,  if  the  caxtse  of  action  sur- 
vives, the  actitm  then  would  be  saved.  The  doctrine  referred  to  by 
the  defendant's  counsel  in  Hammond  and  Taunton  is  perfectly  con- 
sonant to  the  grounds  here  taken.  The  case  of  the  abatement  of  the 
suit  of  the  hasband  and  wife,  by  the  death  of  the  wife,  and  not  by 
that  of  the  husband^  clearly  marks  the  distinction,  that  when  the 
cause  of  action  survives  to  the  survivor,  the  action  does  not  abate 
—otherwise  it  does.  No  other  case  is  shown  of  the  abatement  of  a 
joint  personal  action  by  the  death  of  one  of  two  or  more  joint  phdn- 
tifis,  since  the  statute  9  William  III.  than  of  such  as  are  in  the 
name  of  husband  and  wife.  And  the  reason  why  husband  and  wife 
join  in  the  action,  is  not,  as  in  the  case  of  other  joint  plaintifis,  be- 
cause they  have  both  an  interest  in  the  thing  demanded,  but  be- 
cause of  the  union  of  person  by  the  marriage.  From  examining  our 
statute  before  referred  to,  it  will  be  noticed  that  form  of  action  is 
not  regarded.   In  both  cases,  as  well  of  the  decease  of  a  sol^  plain- 
tiff, as  of  one  of  two  or  more  plaintiffs,  if  the  cause  of  action  sur- 
vives, the  suit  shall  not  abate.    Our  statute  is  also  unlike  the  Eng- 
lish statute  de  asportatisy  as  to  the  rights  which  are  given  to  the 
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plaintiff's  executor.  If  this  action  had  not  been  instituted  by  ^JSraSy** 
Wright  and  Lovett,  there  can  be  no  doubt  that  Wright,  as  snr-  ^  ^®4^ 
Tivor,  would  have  been  entitled  to  sue,  as  well  as  any  other  cred- 
itor of  Mumfred  Eldred.  The  suit  then  cannot  abate,  the  cause 
of  action  surviving.  The  ground  taken  in  deciding  this  case 
renders  it  unnecessary  to  examine  the  question  whether  the  ac- 
tion given  by  the  statute  is  remedial  or  penal. 

There  must  be  a  resp<mde€U  ouster^ 


HuBB  vs.  TuTTLE  and  Smith. 

To  prove  the  poaseiaion  of  a  defendant  in  §n.  action  of  ejectment,  it  i«8iiflkclent  to 
proTC  a  third  person  in  actual  posBeadon  under  the  defendant;  and  if  it  appear 
on  trial  that  such  third  person  is  in  possession  of  the  premises,  under  a  contract 
in  writing  between  him  and  the  defendant,  the  possession  of  the  defisndant  is 
flofflcientif  proved,  and  it  is  unnecessaxy  to  produce  such  written  contract. 

THIS  was  an  action  of  ejectment  for  one  acre  and  one  quar«>  Senmngton, 
ter  of  an  acre  of  land  in  Sandgate,  with  a  dwelling  house  and  ^^M. 
bam  thereon.  On  trial  upon  the  general  issue  at  the  last  Feb- 
ruary term,  the  plaintiff  produced  evidence  of  title  to  the  prem- 
ises by  the  levy  of  an  execution  in  his  favor  against  Michael 
Bennet,  on  the  14th  day  of  May,  1821,  and  by  proof  that  Ben- 
net  was  in  possession  of  the  premises  at  the  time  of  the  levy. 

The  plaintiff  also  proved  by  parol  testimony  that  the  defend- 
ants went  into  possession  of  the  premises  in  the  fall  of  the  year 
1821,  and  that,  in  the  spring  of  the  year  1822,  and  before  the 
commencement  of  the  plaintiff's  action,  Gailor  Nichols  went  into 
possession  of  the  premises,  under  a  lease  or  contract  in  writing 
between  him  the  said  Grailor  and  the  defendants. 

The  Court  decided  that  this  was  not  legal  evidence  of  the  fact 
that  said  Grailor  Nichols  was  in  possession  of  the  premises  under 
the  defendants,  but  that  it  was  necessary  for  the  plaintiff  to  produce 
the  lease  or  written  contract  between  said  Nichols  and  the  defend- 
ants, and  directed  a  nonsuit,  with  leave  to  the  plaintiff  to  move  to 
set  it  aside.    And  at  the  present  term  the  cause  again  came  on  to 
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^brua '***'  be  heard  on  a  motion  by  the  plaintiff  to  set  aside  the  nonsuit, 
1824.       and  for  a  new  triaL 

Hnrd  Church  for  the  plaintiff. 

vs.  * 

Tattle  and  The  question  in  this  case  is,  whether  it  is  not  competent  for 
the  plaintiff  to  prove  by  parol  that  Gailor  Nichols  was  in  posses- 
sion of  the  premises  at  the  time  the  action  was  commenced,  under 
the  defendant,  without  producing  the  contract  or  lease  in  writing 
from  the  defendant,  under  which  he  took  possession.  Possession 
or  tenancy  is  a  fact  that  may  be  proved  by  parol  evidence.  7 
John.  186.  Van  Allen  v,  Vosburgh. 

The  contract  between  the  defendant  and  Nichols  under  which 
Nichols  took  possession,  is  a  collateral  fact,  and  not  the  founda- 
tion or  ground  of  action ;  therefore,  it  is  contended  that  the  pos- 
session of  Nichols  under  the  defendants  may  be  proved  by  parol 
evidence ;  and  that  it  is  not  incumbent  on  the  plaintiff  to  produce 
such  writing  to  prove  the  fact  that  Nichols  held  under  the  defend- 
ants.    Anthon.  Rep.  40.     1  John.  340. 

The  contents  of  any  writing  which  does  not  constitute  the 
ground  of  action,  and  is  collateral  only  in  the  suit,  may  be  proved 
by  parol,  especially  if  it  lie  not  between  the  parties  to  the  suit. 
12  East.  237,  (note  a.)  238.     Wood  v.  Morris. 

Bennet  for  the  defendants. 

The  plaintiff  cannot  excuse  himself  from  observing  the  strict 
rules  of  evidence,  on  the  ground  that  the  lease  in  writing  is  col- 
lateral to  the  action ;  for  the  law  requires  the  same  strictness  of 
proof  as  if  the  action  had  been  founded  on  stipulations  or  oovfr* 
nants  in  the  lease.  But  the  plaintiff  having  it  in  his  power,  as 
must  be  presumed,  to  produce  the  written  instrument  in  question, 
has  himself  assumed  to  decide  on  its  legal  sufficiency  and  efl^KSt, 
and  its  execution  by  the  defendants,  which  assumption  the  law 
will  not  permit.  In  short  the  common  rule,  that  the  best  evi- 
dence shall  be  given  which  the  nature  of  the  case  admitSi  clearly 
requires  the  lease  to  be  produced. 

Williams  J.  delivered  the  opinion  of  the  Court 
As  the  only  inquiry  in  this  case  was,  as  to  the  possessfon  of  tbe 
defendants,  it  was  sufficient  for  the  plaintiff  to  establish  the  fac(^ 
that  the  defendants  were  in  the  actual  occupancy  of  the  premises 
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in  the  fall  of  the  year  1821,  and  that  another  received  the  pos-  ^S^^» 
session  from  them.     The  written  contract  or  lease,  by  virtue  of       ^®*- 
which  the  tenant  took  the  possession,  could  not  have  furnished       ^^^ 
any  better  evidence  of  that  fact  than  the  testimony  produced,  xuttie  ^nd 
If  the  terms  of  the  tenancy  of  Nichols  under  the  defendants  had      ^"^^• 
come  in  question,  the  lease  would  have  furnished  the  best  evi- 
dence of  these  terms ;  but  neither  the  terms  nor  the  execution  of 
the  lease  could  have  come  in  question  in  this  case.     It  was  suffi- 
cient for  the  plaintiff  to  know  and  to  prove  that  the  person  id 
possession  was  placed  there  by  the  defendants,  who  had  them- 
selves been  in  the  actual  occupation  of  the  premises.     He  could 
not  be  supposed  to  be  acquainted  with  the  contract  existing  be- 
tween the  defendants  and  their  tenant ;  neither  could  it  be  ma- 
terial foT  him  to  introduce  if  it  had  been  known. 

Nonsuit  set  aside  and  new  trial  granted. 
[Chief  Justice  Skinner  having  been  of  counsel  did  not  sit  in 
this  cause.] 


Demimo  and  Wellman  vs,  S.  and  E.  Hurlbut. 

A  rerdiet  will  be  set  aside  on  proof  that  a  Jaryman,  before  the  hearing  of  the 
eaiue,  declared  that  he  could  not  give  a  rerdlct  against  the  party,  in  whose  fk- 
Tor  the  rerdiet  was  given ;  with  proof  also,  that  the  party  against  whom  the 
Tordiot  was  given  had  no  knowledge  of  such  declaration  until  after  the  trial. 

BmnJuglMi, 

THIS  was  an  action  of  trover,  for  com,  rye,  and  meal-bags.  On  ^•J^^' 
trial  upon  the  general  issue,  it  appeared  in  evidence  that  the  plain- 
tiffs were  distillers,  and  the  defendants  millers,  in  the  town  of  Dor- 
set. That  certain  bins  were  erected  by  the  defendants,  in  their 
mill,  designed  chiefly  for  the  use  of  the  plaintiffs  in  storing  grain 
and  meaL  It  also  appeared  that  the  plaintiffs  did  occupy  said  bins 
for  storing  their  grain  and  meal.  It  further  appeared,  that  a  hole 
was  bored  from  below,  through  the  floor,  and  through  the  bottom  of 
one  of  the  bins  in  which  the  plaintiffs  stored  their  grain.  And  that, 
at  different  times,  com  was  seen  on  the  floor  directly  under  this 
hole ;  and  that  com  was  also  frequently  seen  in  the  morning  ander 
the  mill,  and  under  the  bin  on  the  ground  near  the  water's  edge : 

6 
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"February*'  ^^^  *^®*  ^^®  defendant's  hogs  were  frequently  seen  eating  it.    It 

1824.       further  appeared  that  the  plaintiffs,  on  or  about  the  29th  of  De- 

DcmTn  fc  cumber,  1820,  had  stored  in  said  bins  a  quantity  of  com — ^what 

Weiiman   quantity  did  not  appear.     It  appeared  that  the  defendants  also 

Hnribut.    put  some  corn  into  the  bin  in  which  the  plaintifis'  com  had  been 

put — what  quantity  did  not  appear,  nor  was  there  any  evidence 

that  there  was  any  of  the  defendant's  com  in  the  bin  at  the  time 

when  the  pluintifis  put  in  their  corn.     It  further  appeared  that 

the  defendants  owed  one  Noble  Bostwick  some  grain,  to  be  paid 

about  the  first  of  January,  1821.  And  at  that  time  the  defendants 

turned  out  to  said  Bostwick  about  one  hundred  and  sixty  bushels 

of  com.     That  some  of  the  com  was  taken  from  the  house  of 

the  defendants,  and  some  from  the  bins  in  the  mill. 

The  Court,  in  their  charge  to  the  Jury,  directed  them,  that  as  the 
bins  were  in  the  mill  and  in  the  possession  of  the  defendants,  they 
might  put  grain  of  their  own  into  the  bins,  with  the  plaintiffs',  and 
if  they  took  out  no  more  than  they  put  in,  the  plain tifis  were  not  en- 
titled to  recover.  For  that  the  defendants  had  a  right  to  mix  their 
grain  with  the  grain  of  the  plaintiffs,  provided  they  did  not  take  out 
more  than  they  put  in,  there  being  no  question  as  to  the  quantity  of 
the  grain.  Whereon  the  Jury  returned  a  verdict  for  the  defendants. 
To  which  opinion  of  the  Court  the  plaintiffs  excepted  and  moved 
for  a  new  trial.  And  as  a  further  reason  for  a  new  trial  the  plain- 
tifl&  stated,  and  verified  by  afiidavit,  that  Benajah  Cook,  of  Arling- 
ton, was  one  of  the  Jurymen  sworn  upon  the  Jury  who  tried  said 
cause  and  found  said  verdict  against  them  the  plaintiffs.  And  that 
said  Benajah  Cook  in  a  conversation  relative  to  said  cause,  in  the 
month  of  December,  1821,  with  said  Elias  Hurlbut,  stated  and  de- 
clared to  said  Elias,  that  he  had  no  doubt  but  that  the  defendant 
ought  to  recover  in  said  cause,  and  that  if  he  should  ever  have  an 
opportunity  to  sit  as  a  Juryman  in  the  trial  of  it,  he  could  not  give 
a  verdict  against  the  defendant.  And  that  the  plaintiffs  were 
wholly  ignorant  of  said  conversation,  and  had  no  knowledge  of 
said  declaration  of  said  Cook  until  after  the  trial  of  said  cause. 
And  at  the  present  term  the  said  cause  came  on  to  be  heard 
on  said  motion  for  a  new  trial. 

Shddon  for  the  plaintiffs. 

It  is  a  settled  principle  of  law,  that  whenever  one  penon  wilfiil- 
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ly  mixes  his  grain  with  the  grain  of  another,  the  whole  helongs  ^JSrSiJ*' 
to  the  person  whose  rights  have  been  thus  invaded.     2  BL  Com.       ^®*' 
405.    The  n^ason  on  which  this  rule  of  law  is  founded  is  obvious,   p^ming  & 
By  such  intermixture  the  quantity  belonging  to  each  is  uncertain    Weiimaii 
—this  uncertainty  itself  would  be  an  injury  to  the  person  with    ^'"'*^'*** 
whose  grain  another  has  mixed  his  own.     The  law  says  with  great 
propriety,  that  the  innocent  party  shall  not  sustain  this  injury,  but 
be  shall  be  entitled  to  the  whole,  and  the  person  who  made  the  in- 
termixtuie  shall  forfeit  his  own.     This  principle  of  law  clearly 
applies  to  the  present  case.     That  the  bins  were  in  the  defendant's 
mill,  and  even  that  the  bins  belonged  to  the  defendants  varies  not  the 
case ;  it  is  enough  that  the  plaintiffs  had  license  from  the  defend- 
ants to  put  their  grain  into  the  bins ;  for  the  defendants  could  in 
such  case  have  no  right  to  intermix  their  grain  with  the  plaintiffs:' 
and  the  injury  they  have  sustained  is  precisely  the  same  as  though 
the  plaintiffs  had  been  the  owners  of  the  mill  and  the  bins. 

But  if  we  are  incorrect  in  this,  yet  we  contend  that  the  plaintiffs 
are  entitled  to  a  new  trial,  on  account  of  the  misconduct  of  the  Ju- 
ror. It  is  in  proof,  and  the  fact  is  clearly  established,  that  the  Ju-> 
ror  had  declared  before  the  trial,  that  he  would  never  give  a  verdict 
in  this  cause  for  the  plaintiffs,  or  rather  that  he  would  never  give  a 
verdict  against  the  defendants,  and  that  this  was  wholly  unknown 
to  the  plaintiffs  until  after  the  trial.  The  law  is  settled  that  this  is 
a  sufficient  cause  for  setting  aside  a  verdict.  1  Sellon's  Practice, 
490.     2  Salk.  645.     21  Vin.  483.     3  Dallas,  515.     6  Bac.  668. 

Bennet  for  the  defendant. 

We  insist  that  the  plaintiffs  are  not  entitled  to  a  new  trial,  on 
either  ground  on  which  they  rely,  for  that, 

1. — The  charge  of  the  Court  was  correct  The  rule  of  law 
in  relation  to  the  confusion  of  goods,  extends  only  to  cases  of  wil- 
ful intermixture,  and  that  by  a  person  not  at  all  interested  in  the 
chattels  with  which  he  intermixes  his  own.  2  Bl.  Com.  405. 
In  this  case  the  defendants  had  the  interest  of  bailees. 

2. — But  if  the  charge  of  the  Court  was  incorrect  in  this  par- 
ticular, the  plaintiffs'  rights  could  not  be  affected  by  it,  as  it  apr 
pears  from  the  case,  that  there  was  no  evidence  before  the  Jury 
of  an  intermixture  of  grain,  it  was  simply  laying  down  an  ab* 
atract  principle  of  law. 
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BeHtn'ngttn,      That  One  of  the  Jurors  had  before  the  trial  formed  and  cx- 
1824.       pressed  an  opinion  respecting  the  cause,  although  ft  cause  of 
ueminff  fc  challenge  is  no  ground  for  a  new  trial. 
Weiiman        jf  one  of  the  Jurors  is  related  to  one  of  the  parties— has  a 

vs.  *^ 

Hnribnt.  gyj^  pending  with  one  of  the  parties  against  whom  a  verdict  is 
found,  or  is  not  a  freeholder,  the  Court  will  not  grant  a  new  trial 
It  is  only  a  cause  of  challenge.  In  the  present  case  it  was  sheer 
negligence  that  the  party  did  not  inform  himself  of  the  objectioD 
to  the  Juror,  and  make  the  challenge.  It  would  be  of  most  dan- 
gerous tendency  to  make  this  a  ground  for  a  new  trial. 

Again,  it  appears  torn  the  case  stated,  that  justice  was  done  be- 
tween the  parties.  Indeed,  the  verdict  given  was  the  only  one 
which  the  evidence  could  in  any  way  warrant.  The  granting  of 
new  trials  rests  in  the  sound  discretion  of  the  Court,  and  they  will 
not  grant  a  new  trial  where  substantial  justice  has  been  done. 

Williams  J.  delivered  the  opinion  of  the  Court. 

In  this  cause  the  plaintiffs  move  for  a  new  trial  on  certain  ex- 
ceptions to  the  charge  of  the  Court  to  the  Jury,  and  also  for  thai 
one  of  the  Jurors  formed  aud  expressed  an  opinion,  as  to  tlie 
merits  of  the  cause  previous  to  the  trial. 

It  will  be  unnecessary  to  decide  upon  the  exceptions  to  the 
charge,  as  the  Court  are  clear  that  on  the  last  ground  a  new  trial 
must  be  granted.  I  should  be  unwilling  to  disturb  the  verdict  in 
this  case,  as  the  facts  were  very  fully  investigated,  did  I  not  consid- 
er the  law  as  fully  settled.  It  is  in  proof  that  the  Juror,  previous.to 
the  trial,  declared  that  it  was  his  opinion  that  the  delendaut  ought 
to  prevail,  and  that  he  was  sometimes  on  the  Jury,  and  if  he  should 
be  thereafter,  when  this  cause  should  come  on  to  be  tried,  he  could 
not  give  a  verdict  against  the  defendant  It  is  admitted  that  this 
was  a  good  cause  of  challenge  ;  and  it  is  laid  down  in  Swift's  Di- 
gest, 775,  that  where  the  party  when  the  Jury  was  empanelled 
was  ignorant  of  a  principal  challenge  to  a  Juror,  and  discover  it 
after  verdict,  this  may  be  a  ground  to  set  aside  the  verdict.  It  is 
not  necessary  to  go  this  length  in  deciding  the  present  question ; 
and,  indeed,  a  decision,  the  4th  Dallas,  Hollingsworth  v.  Daane, 
aeems  to  be  at  variance  with  it.  Without,  therefore,  giving  anj 
opinion  whether  the  discovery  of  a  principal  challenge  to  a  Juror 
after  the  trial,  which  the  party,  in  the  use  of  due  diligence^  might 
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have  been  apprised  of  before  the  Jury  were  empannellecl,  or  the  "yjjfjijjl^* 
discovery  of  the  want  of  qualification  of  a  Juror,  which  does  not       ^^^* 
affect  his  integrity  or  ability,  would  be  a  sufficient  reason  for  set-  p^mj^-  ^ 
ting  aside  a  verdict,  the  Court  are  clearly  of  opinion,  in  the  case    Wciimwi 
under  consideration,  from  an  examination  of  all  the  authorities     Haribut. 
that  the  Juror  having  declared  that  he  could  not  give  a  verdict 
against  the  party  who  prevailed,  is  a  sufficient  reason  for  set* 
ting  aside  the  verdict.     The  cause  cannot  be  said  to  have  had  a 
trial  by  a  disinterested  and  impartial  Jury,  when  one  of  them  had 
before  the  hearing  of  the  cause  made  this  declaration,  which  must 
have  been  known  to  the  defendants,  of  which  the  plaintiffs  had 
no  knowledge.     2  Salk.  645,  Dent  v.  the  Hundred  of  Hertford. 
1  Strange  640,  Parker  t;.  Thornton.     Plow.  118.     3  Dallas,  515, 
United  States  v,  Ives,  are  strong  authorities  in  favor  of  the  mo- 
tion.   The  verdict  must  therefore  be  set  aside,  and  a 

New  trial  granted. 
[The  Chief  Justice  did  not  sit  in  this  cause.     Judge  Aikens 
was  not  present  at  tlie  hearing,  but  he  assented  to  the  opinion.] 


Bbage  vs.  Squire  and  Robinson. 

If  a  writ  of  error  be  made  returnable,  not  to  the  next  term  of  the  Snpreme  Court,  • 
one  or  more  terms  intenretiing  between  the  alio  wan  v  of  the  writ  and  the  re- 
turn, It  is  irregular  and  Toid,  and  cannot  be  made  to  operate  at  a  Baperaedeas. 
In  Bnch  case  a  second  writ  of  error  may  be  a  supersedeas. 

Bail  on  a  writ  of  error  are  not  in  all  oases  holden  for  the  amonnt  of  the  Jndg^ 
ment  if  it  be  affirmed,  bnt  bj  statute  are  made  liable  only  for  the  actual  dama- 
ges occasioned  by  the  delay,  and  for  single  or  double  costs  as  they  may  in  the 
discretion  of  the  Court  be  taxed  on  the  affirmance  of  the  Judgment 

THIS  was  an  action  of  debt  on  a  bond  of  recognizance  in  the  ^Mm'^^tMi, 
penal  sum  of  $1200,  for  the  prosecution  of  a  writ  of  error,  en-      ^» 
tered  into  agreeably  to  the  eight  section  of  the  Judiciary  Act, 
passed  November  4, 1797.     (1  Stat  57.) 

The  writ  was  dated  October  25, 1820,  from  which,  and  the 
pleadings  thereon,  in  which  oyer  of  the  former  proceedings  was 
prayed  and  granted,  the  followmg  fitcts  appeared :  That  the  plain- 


February, 
1824. 
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/ 
Benmngtfm,      That  OTIC  of  the  Jufors  had  before />'  •'  <>^  attachment 

pressed  an  opinion  respecting  the  /  /  ^^  ^^  New- York, 

^    .     .    cballenffe  is  no  eround  for  a  new    '  /         *  ^^^  entered.    That 

weiinuin        jf  one  of  the  Jurors  is  rela^  /  "^^  plainUff  recoTered 

HnJiimt.    suit  pending  with  one  of  the    , '         ^"  County  Court,  for  the 

found,  or  is  not  a  freeholde      ;  ,      ^^  <»st3  of  suit,  and  thereof 

It  is  only  a  cause  of  ch'    ,,/   ^^^Y  5, 1818,  and  made  retunia. 

negligence  that  the  pf    /'     ^^^'    That  this  execution  was  put 

to  the  Juror,  and  ni'         -»■»  ^ho,  on  the  2d  day  of  March,  1818, 

gerous  tendency  ♦        *"™  thereon  :— "  By  virtue  of  the  within 

Aoain  itapp      '^^^^  ^^^  ^^^^  diligent  search  throughout  my 

tween  the  pr    ^^^  ^"^  either  the  body  of  the  said  Daniel  Rog- 

which  the    ,/ff^P^^^y  ^^  estate  whereon  to  levy  or  satisfy  this  exe- 

new  tria'  •  M^^^  Hiram  Hinsdale,  Constable."     That  on  the  23d 

not  gr  ''*/*'i"*''7'  1818,  Rogers  prayed  out  a  writ  of  error  on  said 

/  ^/  returnable  to  the  Supreme  Court  at  their  term  holden 

^/lington  on ,  on  which  one  David  Henry  became 

jLgnized  to  the  defendant  in  error,  in  the  sum  of  $1200,  and 
Ljch  was  served  on  the  2d  day  of  March,  1818. 
To  this  writ  a  plea  in  abatement  was  pleaded,  for  that,  a  term  of 
the  Supreme  Court  intervened  between  the  service  and  the  return 
day  of  said  writ  of  error ;  and  the  same  was  for  that  cause  abated* 
That  afterwards,  on  the  22d  day  of  January,  1819,  the  said  Rog- 
ers prayed  out  a  second  writ  of  error,  in  which  the  present  de- 
fendants became  recognised  to  the  said  Brace  in  the  said  sam  of 
$1200,  upon  which  was  indorsed  the  certificate  of  the  oath  agree- 
ably to  the  1st  section  of  the  act  of  November  1,  1809,  and  which 
was  duly  served  on  the  9th  day  of  June,  1819.  That  afterwards, 
at  the  January  term  of  the  Supreme  Court,  holden  at  Bennington, 
A.  D.  1820,  the  judgment  of  the  County  Court  was,  upon  the  sec- 
ond writ  of  error  affirmed ;  and  there  was  also  added  to  the  judg- 
ment, damages  for  the  detention  of  said  debt,  with  the  additional 
costs  on  said  writ  of  error,  amounting  in  the  whole  to  the  sum  of 
$1114  74  damages,  and  $31  84  costs ;  upon  which  last  jodgment 
execution  was  also  issued,  and  returned  with  a  non  egt  ifwe$Uui 
endorsed  thereon ;  the  costs  on  the  affirmance  were  tendered  bj 
the  defendants  and  aooepted  by  the  plaintiff  without  prejudice  i 
Whereupon  the  present  suit  was  brought ;  pending  whicb«  at  the 
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August  term,  1821,  the  following  motion  was  filed  by  the  defend-  *»«««««», 

ants,  with  the  consent  of  the  plaintiff: —  «^    ^^^l   ^ 

^  And  now  the  said  David  Bobinson,  Jun.  and  3„^ 

Truman  Squire,  here  in  Court,  move  this  Court  that  upon  the  gquJJ^d 

payment  of  the  further  sum  of  seventy-five  dollars,  being  the  »obiBion. 

9 

interest  on  the  sum  of  debt  and  cost  of  the  former  judgment 
from  the  time  of  the  allowance  of  the  writ  of  error  to  the  time 
of  the  affirmance,  and  the  interest  on  the  same  from  the  time  of 
affirmance,  that  the  plaintiff  stay  all  further  proceedings." 

The  case  was  argued  by  D.  Chipman  and  Langdon  for  the 
plaintiff,  and  by  Squire  and  Eohinsan^  the  defendants  pro  sese. 

[Skinner  Ch.  J.  and  Williams  J.  having  been  of  counsel  in 
the  cause,  did  not  sit.] 

And  now  at  the  adjourned  term  of  said  Court,  holden  at  Man- 
chester, within  and  for  said  County,  on  the  23d  day  of  May,  1824, 

AiKENS  J.  delivered  the  following  opinion  : 

The  more  regular  course  would  have  been  for  the  defendants 
to  have  moved  the  Court  for  a  rule  upon  the  plaintiff  to  shew 
cause,  why,  &c.  which  would  have  been  granted  nisi,  and,  on  the 
hearing,  have  been  made  absolute,  or  discharged,  as  justice  might 
require.  As  the  defendants'  motion  was  intended  as  a  means  of 
arriving  at  the  same  result,  I  shall  pass  over  this  informality 
without  further  remark,  and  treat  the  case  as  though  such  rule 
had  actually  been  granted. 

This  rule  can  be  suppoj^ted  only  upon  one  of  three  principles. 
1st,  That  the  second  writ  of  error  was  no  supersedeas,— or  2dly, 
That  the  bail  on  a  writ  of  error  is  in  no  case  answerable  for  the 
amount  of  the  original  judgment,  or — 3dly,  That  admitting  the 
first  two  positions  to  be  unfounded,  still  from  the  facts  in  this  par- 
ticular case  appearing  upon  the  record,  it  is  conclusive,  that  no 
damage  can  have  accrued  to  the  plaintiff  by  reason  of  this  writ 
of  error,  beyond  the  sum  stipulated  in  the  motion. 

If  the  first  position  be  tenable,  it  is  clear  that  the  defendants 
have  been  over  liberal  in  the  offer  contained  in  their  motion  ;  for 
unless  the  writ  of  error  upon  which  they  became  recognised, 
possessed  the  quality  of  a  supersedeas,  it  could  occasion  no  delay 
to  the  original  plaintiff  in  the  collection  of  his  debt — consequent- 
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^^a^'^'  I7  no  damage ;  and  he  would  be  entitled,  on  affirmance  of  his 

^^*'      judgment,  not  even  to  the  interest  thereon,  pending  the  writ  of 
Bnoe      ^"^^1  ^u^  simplj  to  his  costs,  single  or  double,  as  the  Court  in 

Bquiro'and  ^^^^^  discretion  should  award. 

Robinson.  j^  |^^  j^^  attempted  to  support  this  position  on  the  ground  that 
the  first  writ  of  error  was  abated,  and  that  for  a  cause  originating 
in  the  fault  of  the  party,  and  consequently  that  this  second  writ  was 
not  in  law  a  supersedeas.  It  is  true,  the  authorities  seem  to  go  thus 
far  ;  (1  Mod.  285.  1  Salk.  263.  8  T.  R.  412.)  but  there  is  one 
fact  in  the  case,  which,  it  is  apprehended,  renders  them  inapplica- 
ble. The  cause  assigned  in  the  plea  of  abatement  to  the  first  writ 
of  error,  was,  "  that  a  term  of  the  Supreme  Court  intervened  be- 
tween the  service  and  the  return  of  the  writ."  The  writ  was  not 
therefore,  defective  and  abatable  merely,  but  irregular  and  abso- 
lutely void,  (Parsons  v.  Lloyd,  3  Wils.  341.  Black  846.  1  Sell 
Prac.  83.  3  Dallas.)  For  if  a  process  may  be  made  returnable 
past  one  term,  it  may  past  ten ;  and  the  rights  of  the  other  party 
suspended  and  jeopardized  by  it  for  any  period.  It  was,  in  tiie  lan- 
guage of  DeGray,  in  Parsons  v.  Lloyd,  a  mere  nullity.  And,  al- 
though Lord  Holt,  in  Sbirly  v.  Wright,  1  Ld.  Raym.  775,  declares 
there  is  a  distinction  in  this  respect,  between  writs  of  capias  with 
respect  to  mrsne  process  and  execution,  yet  the  reason  of  the  dis- 
tinction would  place  a  supersedeas  on  the  same  footing  with  mesne 
process,  although  it  be  in  form  a  «ummon«,  because  of  its  immediaU 
effect  upon  the  existing  rights  of  the  party.  It  is  true  it  was  plead- 
ed to,  but  this  was  unnecessary ;  it  would  have  been  more  properly 
dismissed  on  motion.  Nor  did  that  proceeding  give  it  the  charac- 
ter of  an  erroneous  or  defective  process,  which  is  good  until  reTe^ 
eed,  and  may  be  abated  or  amended.  That  which  is  void  has  none 
of  these  qualities  ;  it  is  binding  on  no  one  ;  it  will  not  justify  the 
party  acting  under  it ;  it  is  incapable  of  amendment,  and  any  pro- 
ceeding founded  upon  it  would  be  liable  to  be  set  aside.  The  first 
writ  of  error  being  irregular  and  void,  the  second  is,  what  it  woaM 
have  been  if  the  first  had  never  existed,  a  supersedeas  from  the 
time  of  service ;  it  being  regularly  sworn  to,  agreeably  to  the  1st 
section  of  the  act  concerning  writs  of  error,  &c.  passed  Novem- 
ber 1, 1809.  It  may  be  proper  to  remark  here,  as  the  contrary 
was  urged  in  the  argument  of  this  cause,  that  it  is  not  by  virtue  of 
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this  statute,  or  any  other  statute  of  this  state,  except  that  adopting  ^^jJay '**' 
the  common  law  of  England,  passed  November  4,  1797,  that  a      ^^^- 
"writ  of  error,  under  any  circumstances,  is  a  supersedeas  here,      g^^^^ 
A  writ  of  error,  therefore,  which  in  England  would  not  be  a  su-  sq^j^'.^^ 
persedeas  of  execution,  would  not  possess  that  quality  here,  even   Kobinson. 
though  all  the  prerequisites  of  the  statutes  on  the  subject  were 
complied  with.     They  are  restrictive,  and  not  creative  of  any 
power  or  quality  in  the  writs  to  which  they  relate. 

The  defendants  then,  having  entered  into  a  recognizance,  agree- 
ably to  the  8th  section  of  the  Judiciary  Act,  for  the  prosecution 
of  a  writ  of  error ;  which  writ,  from  the  service  of  it,  that  is,  from 
the  9th  day  of  June,  1819,  was  a  supersedeas  of  any  execution 
of  the  plaintiff  then  or  afterwards  in  life,  upon  his  original  judg- 
ment, the  question  involved  in  the  second  position,  above  named, 
arises,  that  is,  What  is  the  extent  of  this  obligation  ? 

The  terms  of  the  condition  are,  "  that  the  plaintiff  in  error  shall 
prosecute  his  writ  to  effect,  and  answer  all  damages  and  costs,  if  he 
fail  to  make  his  plea  good."  The  operation  of  which,  as  it  regards 
the  hail^  can  be  no  other  than  this,  that  if  he  fail  to  do  it,  they  will 
do  it  for  him.  What  then  is  the  true  meaning  of  the  expression, 
^  all  damages  and  costs  ?"  In  England,  no  less  than  five  statutes 
have  been  passed,  providing  for  bail  for  the  prosecution  of  writs  of 
error  in  divers  specified  cases,  and  prescribing  the  condition  of  re- 
cognizances. The  first,  that  of  31  Eliz.  c.  3,  as  it  is  confined  to 
cases  of  error  afler  outlawry,  contains  nothing  applicable  to  the 
present  inquiry.  The  second  was  the  statute  of  the  3  Jac.  I.  c 
8,  whereby  it  is  enacted  "  that  no  execution  shall  be  stayed,  &c. 
(in  certain  cases  enumerated)  unless  such  person  or  persons^  in 
whose  name  or  names  such  writ  of  error  shall  be  brought,  with  two 
sufficient  sureties^  such  as  the  Court  (wherein  such  judgment  is  or 
shall  be  given)  shall  allow  of,  shall  first,  before  such  stay  made,  or 
supersedeas  to  be  awarded,  be  bound  unto  the  party  for  whom  any 
such  judgment  is  given,  by  recognizance  to  be  acknowledged  in  the 
same  Court,  in  dmihle  the  sum  adjudged  to  be  recovered  by  the  said 
former  judgment,  to  prosecute  the  said  writ  of  error  with  effect ; 
and  also  to  satisfy  and  pay  (if  the  said  judgment  be  affirmed)  all 
and  singular  the  debt,  damages,  and  costs  adjudged  upon  the  for- 
mer judgment,  and  all  costs  and  damages  to  be  also  awarded  upon 
7 


54  CASES  IN  THE  SUPREME  COURT 

'  -^^Ma*'^'  *^®  delaying  of  execution."  The  next  statute  waa  the  13  Car.  IL 
1834.  c  2,  extending  the  provisions  of  3  Jac.  I.  c  8,  to  a  variety  of  ca- 
Brace  ^®®'  ^^^  giving  double  costs  to  a  defendant  by  delay  of  execution 
Soiiire  and  ^^  I'cason  of  error  brought,  if  the  judgment  be  affirmed.  Next 
BoWn«on.  ^ame  the  16  and  17  Car.  IL  c.  8,  extending  the  provisions  of  Jac. 
L  to  other  cases  still,  and  requiring  bonds  to  be  given  also,  in  error 
to  be  broUp'ht  upon  any  judgment  after  verdict  in  any  tmV  ofdovh 
«r,  or  in  any  action  of  ejectione  firmat^  conditioned  that,  in  case 
of  affirmance,  discontinuance,  or  nonsuit,  the  plaintiff  in  Euch  writ 
of  error,  should  pay  such  costs,  damages,  and  sum  and  sums  of 
money,  as  should  be  awarded  upon  or  after  such  judgment  affirmed, 
discontinuance,  or  nonsuit  had."  By  the  expressions,  "  damages, 
and  sum  and  sums  of  money,"  in  this  act,  it  was  intended  to  make 
the  plaintiff  in  error  liable  for  the  mesne  profits,  and  for  damages 
by  any  waste  committed  after  the  first  judgment,  as  appears  by  the 
4th  section  of  the  same  act :  and  a  writ  of  inquiry  issues,  in  proper 
cases,  to  ascertain  them.  The  5th  and  last  English  statute  on  this 
subject,  is  the  19  Geo.  III.  c.  7o,  extending  the  provisions  of  3 
Jac.  I.  to  writs  of  error  sued  for  the  reversing  of  judgments  given 
in  the  inferior  Courts  of  record,  where  the  damages  are  under  £10 
— a  class  of  cases  not  embraced  in  any  of  the  preceding  statutes. 
The  provisions  of  the  several  statutes  are  full,  unequivocal  and 
uniform.  No  one  can  mistake  the  extent  of  liabilities  of  bail,  in  e^ 
ror,  under  them.  They  were  familiar  to  our  Legislature,  when  they 
passed  the  Judiciary  Act ;  or  certainly  so,  to  the  distinguished  Ju- 
rist who  framed  it.  Can  it  possibly  be  contended  then,  that  our 
Legislature  intended  to  make  the  bail  in  error  liable  for  the  amoaot 
of  the  original  judgment,  in  all  cases,  where  the  plaintiff  in  error 
should  fail  to  satisfy  it  ?  If  so,  why  depart  from  expressions  the 
best  calculated  to  effect  that  object,  and  which,  it  is  to  be  presumed, 
lay  as  a  copy  before  them,  and  resort  to  the  more  equivocal  lan- 
guage of  our  statute  ?  It  could  be  for  no  other  purpose  than  to  give 
to  the  Court  a  different  rule  of  damages.  This  conclusion  is 
strengthened  by  the  fact,  that  in  directing  the  condition  of  a  recog- 
nizance upon  the  allowance  of  a  writ  of  audita  querdoj  in  the  Uth 
section  of  the  same  net,  the  Legislature  have,  in  substance,  adopted 
the  specific  and  unequivocal  language  of  the  English  stututes. 
And  there  can  be  no  doubt  but  in  the  event  there  contemplated,  the 
bail  most  be  adjudged  to  pay  the  original  debt,  damages,  and  co6t 
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The  expression,  "  all  damages,"  in  the  8th  section,  cannot  be  Benmngton^ 
construed  as  synonymous  with  the  expression,  "just  damages,  &c."       ^824. 
which  occurs  in  the  last  clause  of  the  same  section,  and  also  in  the      ^ 
10th  section.     This  is  obvious,  when  we  consider  the  necessary  ef-  „    .*'*•     . 
feet  of  a  supersedeas  in  a  variety  of  instances  under  our  system  of  »oWn«oii. 
attachment,  and  arrest  and  bail  upon  mesne  process,  and  the  limited 
powers  of  the  Supreme  Court,  in  the  cases  contemplated  in  the  10th 
section,  as  applicable  to  those  cases.     It  is  there  provided,  that  in 
case  of  a  failure  to  enter  and  prosecute,  to  effect,  a  writ  of  error  reg- 
ularly served,  or  of  nonsuit  therein,  the  defendant  in  error  may  en- 
ter his  complaint  to  this  Court,  praying  for  his  just  damages,  and 
legal  costs  ;  and  such  Court  shall  award  to  such  defendant  1 2  per  ' 

cent,  interest  on  the  original  judgment,  as  damages,  and  his  costs, 
and  issue  execution  accordingly.  The  Legislature,  in  these  cases, 
regard  the  record  as  not  being  i*emoved,  and  that  this  Court  have 
no  power  over  the  judgment,  not  even  to  affirm  it ;  but  it  remains 
as  an  existing  and  valid  judgment,  unexecuted  in  the  Court  below, 
and  to  be  pursued  there  according  to  law.  Yet  it  is  obvious,  that 
property,  attached  on  the  original  process,  may,  in  the  mean  time, 
have  been  discharged  from  the  lien  of  such  attachment ;  or  bail 
thereon  from  their  liability,  by  reason  of  a  stay  of  execution.  And 
12  percent,  interest  on  the  original  judgment,  which  the  act  itself 
defines  as  the  maximum  of  these  just  damages,  (even  if  the  12  per 
cent  and  double  costs  contemplated  in  the  Sd  section  of  the  act 
of  1809  should  be  added)  might,  in  such  case,  be  a  very  inade- 
quate compensation  for  the  actual  damage  sustained. 

I  am  driven  back  therefore,  to  the  most  simple  and  obvious  con- 
struction possible ;  to  wit,  that  the  engagement  to  answer  all  dama- 
ges and  costs,  is  an  undertaking,  to  pay  all  the  actual  damages 
which  a  defendant  in  enxrr  shall  sustain,  in  consequence  of  the  im- 
petration  and  service  of  the  writ,  and  the  costs  legally  taxable  in 
the  defendant's  favor  upon  such  writ,  either  single  or  double,  at  the 
discretion  of  the  Court  This  is  a  construction  which  will  do  justice 
to  all  parties  in  all  cases.  It  does  not  leave  the  defendant  in  error 
in  a  worse  situation  than  it  found  him.  Neither  does  it  enable  him 
to  fix  a  debt,  originally  bad,  upon  the  bail  of  the  plaintiff  under  cir- 
cumstances in  which  they  cannot  surrender  their  principal.  The 
language  of  the  statute  is  the  broadest  possible ;  and  evidently  bo 
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Benmmgum,  the  delavine  of  execution."    The  next  st/    ^ 

May,  •'o  /.ftTi^  1  hear 

1824.       c.  2,  extending  the  provisions  of  3  Jatf  i,    ^  "'^^^ 

-^        ses,  and  giving  double  costs  to  a  def  \  }    9,  ^^urt, 

«    ."•    J  by  reason  of  error  brought,  if  tiK  i  j  <    P 

Squire  and     •'  /  *    ,  i  lw»  m.,,^ 

Bouuon.   came  the  16  and  17  Car.  U.  c,  / 1  .  «  '**'  '^^ 

I.  to  other  cases  stUl,  and  req-  /  >  /  /  /  "  suppose 

to  be  bix)u -ht  upon  any  jud  ;  /  /  •'  ^  •;  "''^  ^'  "»? 

«•,  or  in  any  action  of  ef  .'  '  /  .  -l  ^  _,  ""  *"**=*»««  P*'" 
of  affirmance,  discontir  '.■ ;  '  \  ' '  *  ^""^f"^^  '^  «««"- 
of  error,  should  pay  ■  I  >  f-  '  '  ,  ^P«^es  the  execution 
money,  as  should  b'.  /  •      '*  •/ days  from  the  time  of  ren- 

discontinuance,  r  •  ,    Pyopertym  execution.   TheproiH 

and  sum  and  sr.  ^ly  discharged  by  statute.   (Judiciary 

,      1  •  fff ;  '•'^^  ^"*  of  error  B.  disposes  of  the  proper- 

-  .ikrupt.     Now  it  Ls  clear  that  in  this  ease,  the 

by  any  wa^  ,  ^ 

.  A  A.  in  consequence  of  the  impetration  and  service 

A  error,  is  the  amount  of  his  original  judgment,  and  the 
caseSf  <y       «*     o 

.  from  the  time  he  would  have  obtained  it,  to  the  time  he 
,,<76min  it  of  the  bail  in  error.     This,  therefore,  would  be  the 

•  g^^^  ^^  damage  in  such  case.     Secondly,  suppose  B.  did  not 
^e  his  writ  of  error  till  after  A.  had  levied  his  execution.   The 

grit  of  error,  though  a  supersedeas  to  the  execution  in  the  former 

0ise,  would  not  be  so  in  this.     (Meriton  v.  Stearns,  "Willis  271. 

1  Blac  69.  8  Co.  191.)  Here  the  actual  damages  of  A.  would 
be  merely  nominal,  and  nominal  damages  and  the  costs  on  the 
writ  of  error  would  be  all  he  could  recover  of  the  bail.  Thirdly, 
suppose  again,  that  A.  attached  property  to  the  amount  of  S5O0 
only,  which  was  all  the  property  B.  was  possessed  of — B.  brings 
error,  and  supersedes  the  execution  of  A.  whereby  the  lien  on 
the  $500  is  lost ;  but  B.  in  the  mean  time  remains  where  he  was» 
and  worth  nothing :  Can  it  be  pretended,  that  the  damages  of  A. 
in  this  case,  exceed  the  actual  value  of  the  property  attached? 
And  why  should  he  be  made  better  than  he  otherwise  woald 
have  been,  at  the  expense  of  the  bail  in  error  ? 

If  it  should  be  said  that  this  rule  is  too  uncertain  in  its  nature,  J 
answer,  it  is  no  more  so  than  the  Legislature  themselves  have  ex- 
pressly prescribed,  in  a  class  of  cases  somewhat  analogous — ^that  of 
escapes  from  gaoL  (1.  Stat.  281.)    No  more  so  indeed,  than  that 


^. 
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^  all  cases  of  uncertain  damages.    And  the  fact,  A«mm«o», 

^,      *yv  Vated  in  a  sum  certain,  to  become  absolute,       ^^^i. 

"^       ^-  makes  no  difference.     The  obligation,      ^^ 


;,.    ^         '^  he  power  of  the  Courts  to  chancer,  gQ^jVeand 

^y    %'  'mple  undertaking  before  express-   ^o^^'o"^ 

'    Hs    "^"^  *^™®  rules. 

'V. ,  <v      J^4.  into  the  facts  on  record  in 

'vj      -  "^  *     ^  ^»                       it  upon  those/acts  can,  by  possi- 


V     '-> 


-siK 


4t 


^*^  S  "V*  >  ual  damage  beyond  the  sum  specified 

v^  \-  once  of  the  impetration  and  service  of  the 

nich  the  defendants  were  recognized :  And  if 
ot  be  discharged ;  but  otherwise  made  absolute, 
e  recurring  to  the  facts  on  record,  T  will  explain  what 
.  jitood  by  the  term  "  final  judgment,"  when  used  in  con- 
cion  with  the  liabilities  of  bail,  or  the  lien  upon  chattels,  at- 
tached upon  mesne  process.  It  is  thai  judgment  rendered  upon  the 
same  process  on  which  the  bail  was  entered,  or  the  goods  attach- 
ed, upon  which  the  Court,  rendering  the  judgment,  is  authorized 
tj  the  statute  to  issue  execution.  And  this  is  the  case  with  every 
judgment  rendered  on  the  merits,  ^'  where  no  appeal  or  review  is 
by  law  allowed,  or  where  no  appeal  or  review  hath  been  entered, 
or  motion  in  arrest  of  judgment,  or  for  a  new  trial,  has  been  made 
within  the  times  allowed  therefor.''     And  the  day  on  which  such 
judgment  is  deemed  to  have  been  rendered,  for  the  purposes  of 
charging  bail  and  holding  property,  is  that  day,  on  which  the 
plaintiff  is  "  first,  by  law,  without  leave  of  Court,  entitled  to  ex- 
ecution thereon."     (Judiciary  Act,  sec  28,  29, 34, 95.    Explan- 
atory Act.  of  do.  passed  Nov.  6,  1804.) 

The  plaintiff.in  this  case  obtained  a  final  judgment  upon  what 
our  statute  denominate|  a  mesne  process,  against  one  Rogers,  on 
which  Rogers  had  been  arrested  and  procured  bail.  He  took  out 
execution  thereon,  dated  January  5,  1818,  returnable  in  60  days, 
and  put  it  in  the  hands  of  an  ofiicer  (it  is  presumed)  in  season  to 
hold  the  bail.  On  the  2d  day  of  March  following,  56  days  afler 
the  date,  the  officer  returned  the  execution,  with  a  formal  return  of 
non  est  inventus  indorsed  thereon.  By  this  return,  the  bail  on  the 
original  process  was  fixed.  It  is  true  that  the  first  writ  of  error  was 
servedy  by  the  same  officer,  on  the  same  day ;  but  it  is  to  be  pre- 
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*^Mii!y**'*'  ^""^^^^  "^*  ""*^^  ^^^^^  t^c  return  of  the  execution ;  for  otherwise 
1824.       the  officer  would  have  made  a  return  of  supersedeas  on  the  exe- 
Brace      cution.     At  any  rate,  it  does  not  lie  in  the  mouth  of  the  plaintiff 
SonJreand  *^  q"«stion  the  return  of  his  own  officer,  with  a  view  to  charge  a 
Bobinaon.   stranger.     If,  then,  the  first  writ  of  error  had  not  been  void,  (as 
it  would  l>ave  been  no  supersedeas  till  served)  the  bail  would  nev- 
ertheleess  have  been  fixed.    And  it  was  the  plaintiff's  own  fault  if 
he  neglected  to  sue  out  his  9ctre  facias  against  the  bail,  within 
the  year,  whereby  the  bail  was  discharged :  For  a  writ  of  error, 
which  ii  a  supersedeas,  does  not  prevent  the  plaintiff  from  pro- 
ceeding by  scire  facias  against  the  bail,  when  once  a  foundation 
for  such  proceeding  is  laid.     (1  Tidd  s  Prac.  471.) 

It  is  true,  the  Court  might  stay  the  proceedings  on  the  scire 
facias  trending  the  writ  of  error,  if  they  saw  fit ;  but  that  must 
be  at  the  instance  of  the  bail,  and  would  not  discharge  him. 

The  next  material  fact,  legally  to  be  inferred  from  the  record,  as 
set  forth  on  oyer  of  all  the  proceedings,  and  which  was  understood 
to  be  expressly  alleged  and  admitted  on  the  argument,  is,  that  after 
the  return  of  the  first  execution,  the  plaintiff  never  prayed  out  any 
other  execution  on  that  judgment.  The  consequence  of  which  was, 
that  on  the  5th  day  of  March,  1819,  a  year  and  a  day  after  the  ex- 
piration of  the  first  execution,  the  vital  powers  and  faculties  of  the 
judgment  became,  as  it  were,  suspended  by  operation  of  law,  and 
must  remain  forever  lost  to  him,  without  some  new  act  on  his  part 
to  reanimate  it.  It  is  true,  that  at  common  law,  when  the  defendant 
occasions  the  delay,  the  plaintiff  may  take  out  execution  at  any 
time  within  the  year  and  day  after  the  cause  of  delay  has  ceased  to 
exist.  But  it  must  be  a  legal  cause.  It  is  not  sufficient  that  the 
plaintiff  in  fact  delays,  for  a  reason,  which,  in  law^  was  no  impedi- 
ment in  the  way  of  his  proceeding.  The  si^ersedeas  of  a  writ  of  er- 
ror is  an  accident — ^a  quality  of  the  writ  which  the  law  attributes  to 
it,  and  can  have  no  existence  independently  of  the  writ  itself.  The 
one  being  void,  the  other  had  no  existence.  The  delay,  therefore, 
was  the  plaintiff's  delay.  And  it  was  not  until  the  9th  of  June, 
1819,  more  than  three  months  afler  the  plaintiff 's  judgment  had,  by 
his  own  neglect,  become  incapable  of  execution,  that  the  writ  of  er- 
ror complained  of  became  clothed  with  the  power  of  a  supersedeas. 
But  the  plaintiff  had  nothing  on  which  that  power  could  exert  it- 
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self.    A  supersedeas  only  afects  the  execution.    It  does  not  af-  *^JJ^**' 
feet  the  validity  of  the  judgment — that  remains  as  it  was,  until  a      ™' 
judgment  of  reversal.    It  does  not  prevent  the  plaintiff  from  pro-     ^^^^ 
ceeding  by  action  of  debt  or  scire  facias,  on  the  judgment  against  q^^  ^^ 
the  principal     And  this  is  all  that  the  plaintiff  could  have  done  ^oWmo"- 
with  his  judgment  in  its  actual  state,  from  the  time  of  the  service        • 
of  the  second  writ  of  error,  till  the  affirmance  of  the  judgment 
upon  it    The  plaintiff,  therefore,  can  have  sustained  no  actual 
damage,  in  consequence  of  the  impetration  and  service  of  this 
writ,  and  was  entitled  to  none  as  against  the  bail. 

Rule  made  absolute. 


Chittfndtn^ 


LovniET  VS.  HiNE  and  Gkiffin. 

If  a  debtor  be  committed  to  gaol  or  an  executidn  in  favor  of  the  SheriiT  of  the 
County,  h«  is  in  the  legal  custody  of  the  SheriiT,  and  a  bond  taken  to  the  Sher- 
iiT for  the  admission  of  such  debtor  to  the  liberties  of  the  prison  is  valid,  and 
an  action  may  be  maintained  on  snob  bond  in  the  name  of  the  Sheriff. 

THIS  was  an  action  of  debt  on  a  gaol  bond,  in  which  the  plain- 
tiff declared,  that  the  plaintiff  by  the  consideration  of  the  County  •^*{JgJ^« 
Court  holden  at  Burlington  within  and  for  the  County  of  Chitten- 
den, recovered  judgment  in  his  favor  against  William  Hine,  of  Col- 
chester, in  the  County  of  Chittenden,  for  the  sum  of  $127  27  dam- 
ages, and  for  $13  22  costs  of  suit.  That  he  took  out  an  execution 
on  said  judgment,  directed  to  the  High  Bailiff  of  the  County  of 
Chittenden,  his  Deputy,  or  either  Constable  of  Colchester  in  said 
County  to  serve,  &c.  That  he  delivered  said  execution  to  Moses 
Bliss,  High  Bailiff  of  sSd  County,  who  by  virtue  thereof,  commit- 
ted said  William  Hine  to  the  common  gaol  in  Burlington,  &c.  And 
Heman  Lowrey  (the  plaintiff)  then  Sheriff  of  said  County,  being 
by  virtue  of  his  said  office  keeper  in  chief  of  said  prison,  after- 
wards, &c. — the  said  William  Hine  then  imprisoned  as  aforesaid, 
for  the  cause  aforesaid,  in  the  custody  of  the  said  Sheriff,  did  admit 
to  the  liberties  of  the  said  gaol  yard,  and  on  that  occasion,  and  to 
indemnify  the  said  Sheriff  against  any  escape,  which  the  said  Wil- 
liam nine  might  commit  in  the  premises,  the  defendants  on  the  day 
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^hnvSf^^  and  year  last  aforesaid,  &c.  executed  a  bond  to  the  said  Sheriff, 

1824.       ^jth  a  condition  thereto  annexed  in  legal  form.     The  declaration 

Lowre      *^^°  alleges  the  escape  of  the  said  Hine,  and  concludes  in  due 

Htaf Jd    f°™- 

Griffin.         To  this  declaration  the  defendants  demurred. 
GrUwold  and  FoUet  for  the  plaintiff. 
A.  Foot  for  the  defendants. 

AiKENS  J.  delivered  the  opinion  of  the  Court. 

It  is  objected  by  the  defendants,  that  the  plaintiff  being  the 
judgment  creditor,  and  also  Sheriff  of  the  County  and  keeper  in 
chief  of  said  prison,  he  had  no  authority  to  take  said  bond,  and 
that  the  same  is  void.  But  the  argument  of  the  plaintiff  is 
deemed  conclusive  on  this  point.  The  law  recognizes  but  one 
keeper  in  chief  of  the  gaol,  at  one  and  the  same  time.  The 
Sheriff  was  at  the  time  Hine  was  committed,  and  at  the  time  the 
bond  was  executed,  the  legal  keeper  of  the  prison ;  nor  are  his 
powers,  as  such,  suspended  by  the  statute  in  relation  to  his  own 
debtors.  If  there  is  any  evil  to  be  apprehended  from  the  exer- 
cise of  these  powers,  in  cases  like  the  present,  it  is  for  the  Leg- 
islature who  conferred  them,  and  not  for  this  Court  to  remedy  it. 

It  is  also  objected  that  the  declaration  does  not  state  tliat  the 
judgment  therein  mentioned,  was  rendered  in  an  action  of  debt, 
covenant,  contract  or  promise.  That  allegation  is  unnecessary 
•  since  the  passing  of  the  act  of  the  22d  of  October,  1807,  repeal- 
ing the  act  of  the  31st  of  January,  1804  ;  that  fact  is  to  be  pre- 
sumed until  the  contrary  appear.     There  must  therefore  be 

Judgment  for  the  plaintiff 

t 
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Rmtland^ 
FebniMy, 

C.  H.  Atherton,  Executor  of  J.  Atherton,  18». 

Flagg  and  Parker,  Administrators  of  J.  Paekeb. 

Claimfl  allowed  by  Commissioners  against  an  estate  represented  insolvent  are' con- 
sidered as  Judgment  debts,  and  being  such,  no  plea  founded  on  the  merits  of 
the  original  contract  can  avail. 

An  action  of  debt  for  the  recovery  of  such  claim  is  not  an  action  of  debt  on  "  any 
lending  or  contract,"  without  specialty :  and  is  not  within  the  limitation  of  six 
yean. 

All  the  real  and  personal  estate  of  a  deceased  person  constitute  a  flind  in  the 
hands  of  the  administrator  for  the  payment  of  debts,  and  are  to  be  by  him  re- 
duced to  cash  for  that  purpose.  And  every  claim  against  an  estate  represented 
insolvent,  of  every  nature,  whether  by  the  terms  of  the  contract,  it  be  due  t» 
preMnti  or  in  futuro,  is  considered  as  due  and  payable,  and  is  to  be  allowed 
against  the  estate  at  its  v'alue  in  money. 

THIS  was  an  action  of  debt,  in  which  the  plaintiff  declared, 
that  at  a  Probate  Court  holden  by  and  before  Joseph  Randall,  Esq. 
Judge  of  the  Court  of  Probate  within  and  for  the  District  of  Rut* 
land,  at  Clarendon  in  said  District,  oiAhe  26th  day  of  July,  1808, 
the  said  Ebenezer  and  Rufus  were  by  said  Court  duly  appointed 
administrators  upon  the  estate  of  the  said  Jotiathan,  and  on  the  day 
and  year  last  aforesaid,  at  Clarendon  aforesaid,  represented  to  the 
said  Judge  of  Probate,  that  the  estate  of  the  said  Jonathan  was  in- 
solvent and  insufficient  to  pay  the  just  debts  and  legal  charges 
against  said  estate :  Whereupon  the  said  Judge  of  Probate,  at  Clar- 
endon aforesaid,  did  appoint  Thomas  Stewart,  Moses  Chaplin,  and 
Jonas  Paige,  Commissioners  to  receive  and  examine  the  claims  of 
the  several  creditors  which  might  be  presented  against  said  estate, 
and  allowed  six  months  from  the  said  26th  day  of  July,  1808,  for 
the  creditors  of  said  estate  to  exhibit  and  substantiate  their  claims 
to  said  Commissioners,  and  the  said  Jonas,  Thomas  and  Moses,  &c. 
appointed  Commissioners  as  aforesaid,  afterwards,  to  wit,  at  Rut- 
land aforesaid,  on  the  2d  Monday  of  February,  1809,  duly  return- 
ed into  the  office  of  the  Register  of  Probate  for  said  District  a  list 
of  the  claims  by  them  allowed  against  said  estate,  amounting  in  the 
whole  to  $15,195  24,  among  which  was  a  claim  allowed  to  the  said 
Joshua  in  his  life-time,  at  the  sum  of  $277  65 — ^tbe  above  demand 
against  the  estate  of  said  Jonathan,  and  the  said  retoni  was  by  the 
8 
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FeSS*^'    said  Judge  of  Probate  on  the  day  and  year  last  aforesaid  at  Rutland 
1826.       aforesaid,  examined,  allowed,  approved,  and  ordered  to  be  record- 
ed ;  all  which  will  more  fully  and  at  large  appear  by  the  record,  re- 
turn and  files,  and  proceedings  of  record  before  said  Court  of  Pix)- 
bate  now  remaining.    And  the  plaintiff  further  says,  that  at  a  Pro- 
bate Court  holden  at  Rutland,  within  and  for  said  Probate  District, 
on  the  4th  Monday  of  November,  A  D.  1809,  before  the  Hon.  Jo- 
seph Randall,  Esq.  Judge  of  Probate  for  said  District,  on  the  appli- 
cation of  Isaac  Eddy  and  Jonas  Stone,  creditors  to  the  estate  of  the 
said  Jonnthan/for  an  order  or  claim  on  the  defendants,  administra- 
tor^  as  aforesaid,  that  they  pay  the  debts  agoinst  the  estate  of  the 
fiaid  Jonathan,  as  returned  by  the  said  Commissioners  appointed  to 
receive  and  examine  the  claims  against  said  estate,  and  said  defen- 
dants, administrators  as  aforesaid,  having  been  duly  notified  to  ap- 
pear, and  showing  no  sufficient  cause  to  the  contrary,  it  was  order- 
ed and  decreed  by  said  Judge,  that  said  defendants,  administrators 
as  aforesaid  do  pay  the  debts  of  the  said  deceased  in  eighteen 
months  from  the  day  of  the  fttum  of  the  Commissioners  of  the  list 
of  claims  against  said  estate,  and  the  defendants,  administrators  as 
aforesaid,  afterwards,  to  wit,  at  a  Probate  Court  holden  at  Rutland 
aforesaid,  on  the  2d  Monday  of  January,  1810,  before  the  Hon. 
Caleb  Hendee,  Jr.  Judge  of  Probate  for  said  District,  and  within 
sixty  days  from  the  making  said  order  or  decree,  prayed  for  and 
were  admitted  to  an  appeal  from  said  order  or  decree,  to  the  Su- 
preme Court  of  Judicature,  then  next  to  be  holden  at  Rutland, 
within  and  for  the  County  of  Rutland,  on  the  Tuesday  next  follow- 
ing the  4th  Tuesday  of  January,  1810,  and  said  appeal  being 
duly  entered  on  the  docket  of  the  Supreme  Court  at  their  term 
aforesaid,  such  further  proceedings  were  bad  in  said  suit  of  appeal 
that  afterwards,  to  wit,  at  the  term  of  the  said  Supreme  Court  begun 
and  held  at  Rutland  aforesaid,  on  the  Tuesday  next  following  the 
4th  Tuesday  of  Jan.  1812,  that  the  said  order  and  decree  of  said 
Court  of  Probate  was  affirmed  and  ratified  by  said  Supreme  Court, 
all  which  will  appear  by  the  records  and  proceedings  of  said  Su- 
preme Court  before  said  Court  remaining.    And  the  plaintiff  in 
fisu^  saith,  that  said  order  or  decree  so  affirmed  and  ratified  by  said 
Supreme  Court  as  aforesaid,  is  now  in  full  force,  and  is  in  no  way  re- 
versed or  annulled.  That  said  claim  of  said  Joshua,  a  creditor  to  the 
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estate  of  said  Jonathan  Parker,  was  not  paid  by  said  defendants  to  pJJ',5ot 
said  Joshua  in  his  life- time,  nor  has  the  same  been  paid  to  him  the  ^^^' 
plaintiff  as  executor  as  aforesaid,  since  the  death  of  the  said  Josh- 
ua, but  that  the  same  is  still  due  and  owing  to  the  plaintiff  as  exec- 
utor as  aforesaid,  and  that  the  time  affixed  by  the  said  order  and 
decree  of  said  Judge  of  Probate  for  the  defendants,  administrators 
as  aforesaid,  to  pay  the  debts  found  due  against  the  estate  of  said 
Jonathan,  ratified  and  affirmed  as  aforesaid  by  the  said  Supreme 
Court  of  Judicature,  has  long  since  expired.  And  that  he,  the 
plaintiff,  executor  as  aforesaid,  on  the  15th  day  of  May,  1812,  at 
Clarendon  aforesaid,  applied  to  the  defendants,  administrators  as 
aforesaid,  for  payment  of  the  said  sum  of  $277  65  allowed  as 
aforesaid  to  the  said  Joshua  in  his  life-time  against  the  said  estate 
of  the  said  Jonathan,  who  have  refused  and  still  do  refuse  and  neg- 
lect to  pay :  Whereby  an  action  hath  accrued  to  the  plaintiff  as  ex- 
ecutor as  aforesaid  to  have  and  recover  of  the  defendants'  adminis- 
trators as  aforesaid,  the  aforesaid  sum  of  $277  65  above  demanded. 
Yet  the  defendants'  administrators  as  aforesaid,  though  often  re- 
quested, have  not  as  yet  paid  the  said  sum  of  $277  Go,  or  any  part 
thereof,  to  the  said  Joshua  in  his  life-time,  nor  to  the  plaintiff,  exec- 
utor as  aforesaid,  since  the  decease  of  the  said  Joshua,  but  the  said 
defendants,  administrators  as  aforesaid,  have  hitherto  wholly  re- 
fused and  still  do  refuse  to  pay  the  said  sum  of  $277  65,  or  any 
part  thereof,  to  the  plaintiff,  executor  as  aforesaid.  To  the  damage 
of  the  plaintiff,  executor  as  aforesaid,  the  sum  of  $400  ;  to  recover 
which,  and  the  debt  aforesaid,  with  just  costs,  he  brings  ttiis  suit, 
and  the  plaintiff  brings  into  Court  here  the  letters  testamentary  of 
the  said  Joshua  deceased,  whereby  it  fully  appears  to  the  Court 
here,  that  the  plaintiff  is  executor  of  the  last  will  and  testament  of 
the  said  Joshua  deceased,  and  hath  the  execution  thereof 

The  defendants  prayed  oyer  of  the  return  of  the  Commissioners, 
allowing  the  claim  aforesaid  to  the  said  Joshua  in  his  life-time, 
which  was  read  to  them  in  the  words  and  figures  following,  to  wit : 
Joshua  Atherton  exhibited  a  note  of  the  following  tenor,  to  wit : 

'*  October,  25<A,  1794. 

<*  For  value  received  I  promise  Joshua  Atherton  to  pay  him  or 
order  the  sum  of  one  hundred  and  fif\y  dollars  in  good  land  in  the 
County  of  Rutland  and  Slate  of  Vermont,  at  a  reasonable  appraise- 
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mrawy    '"®°*>  0^  ^^  cannot  agree)  with  good  title,  in  one  week  after  the 
1825.       said  Joshua,  or  his  agent,  or  any  body  duly  authorized  under  him, 
Atberton    ®^*^'  request  the  conveyance  of  the  same,  provided  the  request  be 
Flacff  and  ™*^®  *^  ™®  ^^®  subscriber  personally,  or  my  ai^signees  at  Claren- 
PaAer.     ^qh  in  said  State,  with  interest  for  said  sum  till  discharged  as  afore- 
said. "JONATHAN  PARKER,  Jr." 

On  which  we  allow  two  hundred  and  seventy-seven  dollars  65 
cents,  including  the  interest  to  the  2d  of  January,  1809 — S277  65. 
Which  being  heard  and  read,  the  defendants  say  that  they  do  not 
detain  the  same  sum  of  money  from  the  plaintiff  in  manner  and 
form  as  he  has  alleged,  and  thereof  put  themselves  on  the  Country 
for  trial.  And  for  further  plea  in  this  behalf,  by  leave  of  the  Court 
for  that  purpose  had  and  obtained,  The  defendants  say  that  the  said 
cause  of  action  did  not  accrue  either  to  the  said  Joshua  in  his  life- 
time, or  to  the  said-  Charles  as  executor  as  aforesaid,  at  any  time 
within  six  years  before  the  commencement  of  the  suit  of  the  said 
Charles  H.  against  them  the  defendants  in  this  behalf  in  manner 
and  form  as  the  said  Charles  H.  hath  above  thereof  complained 
against  them  the  defendants,  and  this  they  are  ready  to  verify : 
Whereupon  they  pray  judgment  if  the  said  Charles  H.  executor  as 
aforesaid  ought  to  have  or  maintain  his  aforesaid  action  against 
them  the  defendants.  And  for  further  plea  in  this  behalf,  the  de- 
fendants say  that  the  said  Jonathan  Parker  in  his  life-time,  to  wit, 
at  Clarendon  aforesaid,  on  the  25th  day  of  October,  A.  D.  1794, 
made,  executed,  and  delivered  to  the  said  Joshua  Atherton  a  cei^ 
tain  note  in  writing  of  that  date,  a  copy  of  which  is  here  shown  in 
oyer,  whereby  the  said  Jonathan  in  his  life-time  promised  the  ^aid 
Joshua  in  his  life-time  to  pay  to  him  or  order  the  sum  of  one  hun- 
dred and  fifty  dollars  in  good  land  in  the  County  of  Rutland  and 
State  ofVermont,  at  a  reasonable  appraisement,  if  they  the  said 
Jonathan  and  Joshua  could  not  agree,  with  good  title,  in  one  week 
after  the  said  Joshua  or  his  agent,  or  anybody  authorized  under 
him,  should  request  the  conveyance  of  the  same,  provided  the  re- 
quest should  be  made  to  the  said  Jonathan  personally,  or  to  his  as- 
signees at  Clarendon  in  the  State  of  Vermont,  with  interest  for  said 
sum  until  discharged  as  aforesaid  ;  and  the  defendants  in  fkct  say, 
that  the  said  Jonathan  Parker  in  his  life-time,  from  the  time  of 
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making  and  executing  said  note,  to  the  time  of  his  decease  was  JJj^J** 
ready  and  willing,  and  I  he  defendants  as  administrators  as  afore-       i^^- 


•▲tberton 


said,  have  at  all  times  been  ready  and  willing  to  pay  the  said  Josh- 
ua in  his  life-time,  and  the  plaintiff  as  executor  as  aforesaid,  since  ^'* 
his  decease,  the  sum  aforesaid,  in  good  land  in  the  County  of  Rut-  ^mn. 
land  aforesaid,  at  a  reasonable  appraisement,  with  good  title,  agree- 
able to  the  tenor  of  said  note  or  contract ;  yet  the  said  Joshua  in  his 
life-time,  or  the  said  Charles  II.  as  executor  as  aforesaid,  since  his 
decease,  or  their  or  either  of  their  agents,  or  any  person  authorized 
under  them  or  either  of  them  did  not  request  the  said  Jonathan  in 
his  life-time,  or  the  defendants,  administrators,  of  the  said  Jonathan 
or  the  heirs  of  the  said  Jonathan,  either  personally  or  otherwise,  at 
Clarendon  aforesaid,  or  elsewhere,  to  convey  sjiid  land.  And  the 
defendants  further  aver,  that  the  said  note  or  contract  is  the  same 
note  or  contract  which  the  said  Joshua  in  his  life-time  exhibited  to 
the  Commissioners  appointed  to  receive  and  examine  the  claims  of 
the  creditors  to  the  estate  of  the  said  Jonathan  Parker,  and  which 
was  allowed  to  the  said  Joshua  as  set  forth  in  the  plaintiff's  decla- 
ration, and  in  the  return  of  the  Commissioners,  and  which  the  plain- 
tiffs have  shown  in  oyer  as  aforesaid,  and  this  they  are  ready  to  ver- 
ify. Whereupon  they  pray  judgment  if  the  plaintiff  ought  to 
have  and  maintain  his  action  aforesaid  against  them  the  defendants. 
To  the  plea  in  bar  there  was  a  general  demurrer. 

Page  for  the  plaintiff. 

Langdon  for  the  defendants. 

AiKENS  J.  delivered  the  opinion  of  the  Court. 

The  sufficiency  of  the  defendants'  first  plea  in  bar,  depends 
wholly  upon  the  existing  character  of  the  plaintiff's  demand. 
For,  it  is  admitted  in  the  argument,  as  well  as  implied  by  the 
terms  of  the  plea  itself,  that  if  the  report  of  the  Commissioners, 
upon  which  the  present  suit  is  brought,  possesses  the  character  and 
attributes  of  a  judgment  debt,  this  plea  is  insufficient.  Its  rea 
character  will  sufficiently  appear,  from  a  consideration  of  the 
question  presented  by  the  demurrer  to  the  second  plea  in  bar. 

The  defendant's  second  plea  in  bar  can  be  sustained  upon  no 
other  ground,  than  that  the  plaintiff's  cause  of  action,  notwith- 
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F^brMry     standing  the  adjudication  of  Commissioners  thereon,  the  decree  of 
1826.  •    tiie  Judge  of  Probate  approving  the  same,  the  order  of  payment 
Atherton    *^^^o^>  «"*^  '^^^  affirmance  of  that  order  by  the  Supreme  Court, 
Finland   **'**^  retains  its  primary  character,  and  is  liable  to  be  satisfied  in 
Parker,     jjjg  ^^^^q  manner  that  it  was  by  the  terms  of  the  original  contract 
The  fallacy  of  such  a  principle  will  be  obvious,  on  a  slight  recur- 
rence to  the  provisions  of  the  Probate  act  of  1797,  under  which 
these  proceedings  were  had. 

The  discretionary  power  of  representing  an^estate  insolvent  is 
lodged  solely  with  the  executor  or  administrator.  When  he  has 
made  his  election,  it  becomes  the  duty  of  the  Judge  of  Probate  to 
appoint  Commissioners  to  receive,  examine  and  adjust  all  claims 
of  the  creditors  of  such  estate.  The  distinction  between  an  appa- 
rent and  an  absolute  insolvency,  has  never  been  recognized  in  this 
State,  nor  does  it  appear  to  have  been  contemplated  by  the  act 
above  mentioned.  All  the  provi.si.sns  for  subsequent  proceedings 
upon  an  estate  represented  insolvent,  treat  it  as  absolutely  so,  what- 
ever  may  be  the  result  in  point  of  fact.  Attachments  are  thereby 
dissolved.  (Proviso  to  section  58.)  All  demands  against  an  es- 
tate represented  insolvent  not  exhibited  to  the  commissioners  for 
allowance  within  the  time  limited  for  that  purpose,  are  forever 
barred,  unless  the  creditor  can  find  some  estate  of  the  deceased 
not  inventoried,  or  accounted  for  by  the  administrator.  (Section 
83.)  All  the  real  and  personal  estate  of  a  deceased  person^  of 
which  he  died  seized  in  fee  simple,  when  represented  insolvent, 
.  compose  a  fund  in  the  hands  of  the  administrator  for  the  payment 
of  the  debts,  and  are  to  be,  by  him,  reduced  to  cash  for  that  pur- 
pose. The  law  will  not  permit  any  of  the  estate  to  be  taken  from 
him  by  legal  process ;  neither  can  he  dispose  of  any,  without  a 
breach  of  his  administration  bond,  except  under  the  statute,  and 
in  pursuance  of  the  orders  and  decrees  of  the  Probate  Court. 

These  are  the  necessary  consequences  of  representing  an  estate 
insolvent,  under  the  statute,  and  are  totally  inconsistent  with  the 
idea  that  the  contracts  of  the  deceased  can  survive  the  representa- 
tion of  his  insolvency,  with  a  view  to  their  specific  execution  by 
his  representatives.  The  administrator,  by  this  representation, 
empounds  the  estate,  as  it  were,  for  the  equal  benefit  of  all  the 
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creditors,  and  places  it  out  of  bis  own  power,  in  contemplation    y^broiT'' 
of  law,  to  fulfil  any  contract  specifically.  ^®^' 

The  reports  of  Commissioners  of  claims,  when  approved  by 
the  Court  of  Probate,  are  to  be  paid  in  specie,  and  that  too,  only 
upon  and  by  virtue  of  a  decree  of  the  Court  of  Probate  for  that 
purpose ;  which  is  tantamount  to  execution  in  ordinary  cases  of 
judgments  at  law.  Hence  the  great  propriety,  and,  indeed,  we 
may  add,  legal  necessity  of  treating  them  as  judgment  debts. 
They  have,  before,  been  decided  to  possess  that  character.  (Bray. 
R.  41.  1  D.  Chip.  R.  423  )  They  have  uniformly,  at  least  for 
a  considerable  time,  been  sued  as  such,  in  case  of  non-payment 
under  the  decree.  And,  being  such,  no  plea  founded  on  the  mer- 
its of  the  original  contract  can  avail  the  party. 

It  has  been  urged  in  the  argument,  by  the  defendants'  counsel, 
that  a  construction  of  the  statute,  making  debt.  solv.  in  fuL  pay- 
able in  pres.  would  be  unconstitutional.  But  this  is  not  a  proper 
view  of  the  case.  The  law  regards  the  obligations  and  contracts 
of  a  deceased  person,  who.<e  estate  is  represented  insolvent,  as 
impossible  to  be  fulfilled.  And,  they  are,  like  the  debts  of  a 
bankrupt,  to  be  ascertained  by  the  Commissioners,  at  their  then 
present  value,  with  a  view  to  an  equitable  satisfaction  out  of  the 
estate  so  far  as  it  will  go. 

The  reason  why  a  construction  thus  affecting  a  subsisting  con- 
tract between  party  and  party,  would  be  unconstitutional,  is,  that 
the  existing  rights  of  one  of  the  parties  would  be  injured  or  prej- 
udiced thereby.  But  in  these  cases,  there  are,  in  the  eye  of  the 
law,  no  existing  rights  to  be  impaired.  The  deceased  has  none ; 
for  civil  rights  do  not  appertain  to  the  dead.  His  heirs  have  none ; 
for  the  law  cannot  presume  there  will  be  any  estate  to  descend 
to  them :  And  as  for  creditors,  their  rights  are  secured  in  the  best 
manner  the  nature  of  the  case  will  admit  of. 

The  judgment,  therefore,  is,  that  the  defendants'  two  pleas  in 
bar  to  which  the  plaintiff  has  demurred,  are  insufficient 
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\Sm^'  Cbocker  vs.  Spencer. 

A  eookin^  stove  is  not  an  article  of  ornament  or  luxury,  tnit  is  an  article  of 
honaehoid  ftiraitiire,  neeetaary  for  upholding  life,  witldn  the  meaning  of  tlw 
statute,  exempting  certain  articles  of  personal  property  from  attachm.ent  and 
execution. 

• 

THIS  was  a  writ  of  error  brought  to  reverse  a  judgment  ren- 
dered by  the  County  Court  for  the  County  of  Rutland,  in  an 
action  of  trespass  brought  by  Crocker  t;.  Speucer  for  taking  a 
cooking  stove  and  pipe,  the  property  of  Crocker. 

To  which  S{H.*n(.'(M-  in  the  Court  bek)w  pleaded,  That  the  plain- 
tiflT,  from  having  and  maintaining  his  said  action  thereof  against 
him  the  defendant,  ought  to  be  b;ir red,  because  he  says  that  one 
Daniel  Roberts,  heix'tufore  to  wit,  at  Wallingford  aforesaid,  on  the 
7th  day  of  October,  1822,  prayed  out  a  writ  oi  execution  in  due 
form  of  law,  from  the  office  of  Eliakim  H.  Johnson,  Justice  of  the 
Peace  for  Rutland  County,  dated  the  day  and  year  last  aforesaid, 
for  the  sum  $43  55  damages,  and  $1  62  costs  of  suit,  and  25  cents 
for  said  writ  of  execution,  signed  by  said  Eliakira  H.  Johnson,  Jus- 
tice of  the  Peace,  and  made  returnable  within  60  days  from  date 
thereof,  which  said  writ  of  execution,  afterwards  to  wit,  on  the  29th 
day  of  October,  1822,  at  Clarendon  aforesaid,  the  same  then  being 
in  full  life,  was  delivered  to  the  defendant,  then  a  Deputy  Sheriff 
under  J.  Dike,  Jr.  SheriflT,  to  be  by  him,  the  Deputy,  duly  executed. 
And  the  defendant  further  says,  that  afterwards  to  wit,  at  Claren- 
don aforesaid,  on  the  29th  day  of  October,  1822,  he  levied  said  writ 
of  execution  upon  and  took  the  said  cooking  stove  and  pipe,  in  said 
Clarendon,  as  the  proper  goods  and  chattels  of  the  plaintiff,  to  sat- 
isfy said  execution  and  his  legal  fees  thereon,  and  then  and  there 
legally  advertised  the  same  to  be  sold  at  public  vendue,  on  the  9th 
day  of  November,  1822,  at  the  dwelling-house  of  the  plaintiff  in 
Clarendon  aforesaid-the  said  execution  and  the  officer's  fees  there- 
on not  being  paid  and  satisfied  to  the  defendant,  he  afterwards,  to 
wit,  on  the  9th  day  of  November,  1822,  at  Clarendon  aforesiud,  ac- 
cording to  the  advertisement,  sold  said  cooking  stove  and  pipe  at 
public  vendue,  to  R.  Marsh,  he  being  the  highest  bidder,  for  the 
sum  of  $16.  And  the  money  arising  from  such  sale  he  applied  in 
part  aatis&ction  of  said  execution  and  his  legal  fees  thereon,  as  he 
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lawfully  migbt  do,  and  which  is  the  same  supposed  trespass  in    j^^Jjfl 
the  plaintiff's  declaration  mentioned,  of  which  the  plaintiff  hath  ^  J®*^ 
complained  against  him,  and  this  he  is  ready  to  verify :   Where- 
upon he  prays  judgment  and  for  his  costs. 

To  which  plea  the  plaintiff  replied,  That  for  any  thing  therein 
contained  he  ought  not  to  be  barred,  because  he«ays,  the  defendant, 
on  the  day  and  year  mentioned  in  the  plaintiff's  declaration,  at 
Clarendon  aforesHid,  seized,  took  and  carried  away  said  stove,  then 
and  there  being  in  possession  and  use  of  the  plaintiff,  to  wit,  at 
Clarendon,  on  the  same  9th  day  of  November,  1822,  and  which 
said  stove  was  then  and  there  in  the  dwelling-house  of  the  plaintiff^ 
and  ever  had  been,  and  there  was  in  actual  use  of  the  plaintiff  as 
his  property,  and  a  necessary  article  of  household  furniture  for  the 
upholding  of  life :  And  he  also  avers  that  the  same  was  not  turned 
out  by  the  plaintiff  to  the  defendant  to  satisfy  said  execution. 

To  which  the  defendant  rejoined.  That  the  plaintiff  ought  not 
for  any  thing  therein  contained,  to  have  and  maintain  his  action 
aforesaid  thereof  against  the  defendant,  because  he  says  that  the 
plaintiff,  at  the  time,  and  long  before  the  time  of  the  alleged  tres- 
pass in  the  plaintiff's  declaration  mentioned,  lived  and  resided  in 
a  certain  dwelling-house  in  Clarendon,  in  which  was  a  chimney 
and  fire-place,  and  oven,  and  that  the  plaintiff  had  at  that  time 
and  was  the  owner  of  all  the  necessary  utensils  for  cooking. 

To  which  rejoinder  there  was  a  general  demurrer  in  the  Court 
below,  and  judgment  for  the  defendant— to  reverse  which,  the 
plaintiff  brought  this  writ  of  error. 

•  Strong  for  the  plaintiff. 

Page  for  the  defendant. 

AiKENS  J.  delivered  the  opinion  of  the  Court. 

The  expressions  in  the  statute,  descriptive  of  the  property  of 
debtors,  exempt  from  attachment  and  jsxecution,  are  to  be  under* 
stood  in  a  qualified  sense.  Without  such  construction,  no  tools, 
arms,  or  articles  of  household  furniture  would  be  exempted ; 
for  none  of  these  can  be  said  to  be  absolutely  ^  necessaiy  for 
upholding  life,"  as  people  may  subsist  without  them. 

It  becomes  the  duty  of  the  Court,  then,  to  define  what  the  fifct** 
9 
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JhMtmdy  ^  ed  should 

*iS?^'  Crocker  w.  Se^:    f  i  civditor. 

A  cook  in?  stove  is  not  an  article  of  ornf  i^  i    *: 
booaehold  fUrnitare,  neeetaary  for  up'/  ^  j    P  iUU   necesiihf 

statute,  exempting  certain  articles  of;  ^  ^  /  ^^^  ^^j^j^  ^^^ 

execution.  .  r'  v  *  , 

»     ?  /i  iwk,  his  boi^«s 

THIS  was  a  writ  of  er  /    >' ^ "  *  .ith,  and  tend  to  give 

dered  by  the  County  (y^/  /   \f   ^    .ae  humble  implements 
action  of  trespass  bro '/ ;    /,    ^        lo  these  for  an  indemnity, 
cooking  stove  and  r  ;  >'  f'       aouse-holder  purchases  them  and 
To  wliich  S[»cr, ,  ^  a  consciousness  of  their  necessity, 

tiff,  from  havin' '  j  rapid,  that  there  is  little  danger  of  any 

him  the  defen  ^  property  in  them,  than  his  necessities  seem 

Daniel  Hob  „  Besides,  an  invasion  of  the  domestic  board, 
7th  day  o'  ^j^e  d  eeianng  upon  artioles  in  ordinary  family  use, 
form  of  ^iij  be  attended  with  much  more  of  vejLation  and  dis- 
Peac  ^  (he  debtor  and  his  family,  than  of  utility  to  the  creditor. 
^^^  ^  upon  considerations  like  these  that  the  cases  cited  in  arga- 
f  ^x  by  the  plaintiff's  counsel,  were  decided.  We  are  not  dt^ 
^00ed  to  ov^tum  those  decisions. 

A  cooking  stove  is  an  article  of  household  furniture.  It  is 
calculated  for  no  other  use.  It  is  not  an  article  of  ornament  or 
luxury ;  and  if  it  is  not  necessary,  it  is  difficult  to  account  for  its 
origin  or  its  continuance  in  use.  Though  of  modem  invention,  it  is, 
in  the  present  state  of  the  country,  as  necessary  as  any  other 
aingle  article  of  household  furniture  ;  and,  when  actually  appro- 
priated to  the  use  designed,  falls  clearly  within  the  reason  of 
those  cases.  The  stove  in  question  was,  therefore,  exempt  from 
execution,  and  the  levy  is  not  a  justification  of  the  trespass  <»n- 
plained  of. 

Judgment — ^that  there  is  error,  &c.  And  the  Court  also  con- 
lider  that  the  defendant's  rejoinder  is  insufficient. 
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^  -^TON,  Executors  of  Asaph  Sheldon,        ^^iSK^* 

^    ^       ^^  ^*  Heirs  of  Asaph  Sheldon. 

7    ^        <3l  "Vigor  titer  the  execution  of  his  will, 

^.  ^  ^'^     4J  -^^  ^y  ****  tertator,  it  is  a  reyooAtion  of 

.ne  estate  devlfled,  It  le  of  neeeeeity  a  total  reY<». 
jt/  ain  senee  of  the  statute  of  this  State  respeeting 
.uat  there  shall  be  no  impJled  revocations  of  wills  and 
.ch  as  result  tx  mussitatt  reu 


"■^ 


\ 


vatement  of  this  case  will  dearly  appear  from  the  opin- 
the  Court  delivered  by 

AiKENS  J. — This  is  an  appeal  taken  by  the  heirs  at  law  of 
Asaph  Sheldon,  deceased,  from  a  decree  of  the  Probate  Court  for 
the  District  of  Manchester,  approving  his  last  will  and  testament 

An  objection  was  taken,  on  the  hearing,  to  the  legality  of  the 
allowance  of  the  appeal.  !The  arguments  urged  on  this  point 
would  have  been  properly  addressed  to  this  Court  on  the  occasion 
of  the  allowance ;  and  no  doubt  were  then  urged  and  duly  con- 
sidered. Finding  the  cause  on  the  docket,  and  the  appeal  to  have 
been  allowed  on  petition  of  the  heirs,  at  the  last  term  of  the  Court, 
I  consider  that  point  as  res  judicata,  and  do  not  feel  myself  at 
liberty  to  review  it. 

It  appears  from  the  will  itself,  which  bears  date  the  7th  of 
March,  1816,  that  the  testator,  being  then  a  widower,  and  owning 
two  farms,  one  of  which  he  denominated  his  *'  home  farm,"  and 
the  other  the  ^'  mountain  fann,"  and  being  possessed  also  of  some 
considerable  personal  estate,  af)er  directing  his  just  debts  and 
funeral  charges  to  be  paid  out  of  his  personal  estate,  bequeathed 
the  remainder  of  his  property  as  follows : 

Secondly. — I  give  to  the  natural  heirs  of  my  adopted  daughter 
Sylvia,  wife  of  Rix  Kinne,  of  her  own  body  begotten,  the  home 
farm  on  which  I  now  liv<',  being  tlie  farm  purchased  of  the  Rer. 
Increase  Graves,  together  with  about  eight  acres  lying  on  the  west 
end  of  said  farm,  with  all  the  buildings  and  appurtenanees  thereto 
belonging.  Also,  I  give  to  the  said  heirs  of  my  said  adopted  daugh- 
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■®*J^JJ^*  ter,  all  and  singular  of  my  personal  estate  and  household  fumitore, 
^^^*  and  the  wearing  apparel  of  my  wife  Abiah,  late  deceased,  (above 
Graves  and  ^^^  ^  necessary  to  pay  my  just  debts  and  funeral  charges)  except- 
Biu^n  ing  only  my  own  wearing  apparel.  And  I  do  hereby  order,  that 
I  fi***^^"^  all  and  singular  of  the  above  described  property,  both  real  and  per- 
sonal,  shall,  at  my  decease,  come  into  the  hands  of  my  executors 
hereinafter  named,  and  by  them  to  be  used  for  the  necessary  main- 
tenance and  education  of  the  said  heirs  of  my  said  adopted  daagln 
ter  during  their  minority,  and  also  to  allow,  from  time  to  time,  to 
my  said  adopted  daughter  Sylvia,  out  of  the  above  described  prop- 
erty, BO  much  as  shall  be  necessary  for  her  maintenance  daring 
the  minority  of  her  said  heirs.  And  when  the  said  heirs  of  the 
said  adopted  daughter  shall  become  of  full  age,  what  shaU  then 
remain  unexpended  of  the  above  described  property,  shall  be 
equally  divided  between  them,  their  heirs  and  ass^s  forever. 

Thirdly. — I  give  to  my  nephew,  Asaph  Sheldon  2d,  sra  (^ 
Ezra  Sheldon,  the  farm  where  I  formerly  lived,  called  the  moan- 
tain  farm,  and  all  my  wearing  apparel,  to  be  his  and  his  heirs 
and  assigns  at  my  decease. 

He  then  proceeded  to  nominate  the  appellees  executors  to  the 
will,  and  revoke  all  other  wills  by  him  made. 

It  was  admitted  that  the  will  was  freely  executed,  and  that  the 
testator  was  of  sound  and  disposing  mind  at  the  time. 

The  heirs  now  appear  and  show  cause  against  the  affirmance 
of  said  decree,  and  for  cause  say,  That  since  the  signing  and  pob- 
lishing  of  the  said  will,  the  said  Asaph  in  his  life-time  revoked 
the  same  as  his  last  will,  testament  and  devise,  and  has  sold,  coo- 
yeyed,  and  alienated  all  the  real  and  personal  estate  therein  men- 
tioned, to  wit,  at  Rupert,  on  the  1st  day  of  January,  1821,  which 
they  oflfer  to  verify. 

In  support  of  this  allegation  they  have  proved  the  following 

facts: — 

1st. — That  on  the  1st  of  April,  1817,  the  testator  sold  and  con- 
veyed the  mountain  farm  to  two  men  by  the  name  of  Farrer,for 
the  consideration  of  $1700. 

2d. — ^That  on  the  9th  of  June,  1817,  he  entered  into  a  written 
contract  with  Olive  Spencer,  in  contemplation  of  marriage  with 
her,  in  which  he  secures  to  her  the  absolute  use,  control  and  di3- 
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position  of  her  own  property,  and  also  covenants  that  she  shall  at  Bennington, 

Febrnary, 

all  times,  both  in  sickness  and  health,  be  entitled  to  a  full  support       ^^^ 
and  maintenance,  out  of  his  estate,  durinet  her  natural  life,  without  It"   ^  ~' 

®  '  Graves  and 

using  any  thing  in  her  support  that  was  hers  before  her  intermar-     Boston 
riage  with  him ;  but  that  all  her  wants  are  to  rest  on  him,  and  on     Sheldon 
his  estate.     Which  maintenance  she  agrees  to  accept  of  him  in 
dower,  in  case  she  should  survive  him.  That  the  contemplated  mar- 
riage was  afterwards  solemnized,  and  that  she  did  survive  him. 

3d. — That  in  the  coui-se  of  the  year  1818,  he  addressed  three 
several  letters  to  his  nephew,  Asaph  Sheldon  2d,  who  was  then 
residing  at  Adams,  in  the  State  of  New- York,  in  which  he  states 
in  substance,  that  he  is  old  and  in  trouble,  having  nobody  to  car- 
ry on  his  farm,  and  urges  his  nephew  with  great  earnestness  to 
break  up  at  Adams,  and  come  and  live  with  him  and  take  care 
of  him — represents  to  hi^  nephew  that  he  will  secure  to  him  the 
one  half  of  the  home  farm,  which  he  [states  is  worth  $3000* 
That  if  the  one  half  is  not  enough,  he  shall  have  more.  Desires 
his  nephew  to  sell  off  his  wooden  ware — say:^  that  he  has  a  plen- 
ty of  beds  and  bedsteads  and  iron  ware,  and  hat  he  should  have 
of  them.  That  in  consequence  of  these  repeated  requests  and 
proposals,  his  nephew  did  come  and  reside  with  him. 

4th. — An  indenture  of  lease  and  conditional  sale,  executed  be- 
tween the  testator  and  his  nephew,  dated  the  21st  of  January, 
1819,  by  which  he  demises  to  his  nephew  the  one  half  of  the 
home  farm,  forever,  and  the  other  half,  during  the  natural  lives 
of  himself  and  of  his  wife  Olive,  and  the  life  of  the  survivor  of 
them ;  for  the  consideration  and  upon  the  condition,  that  his  neph- 
ew shall  well  support  them^and  each  of  them  during  their  respec- 
tive lives.  The  lease  to  become  void  on  a  failure  to  comply  with 
this  condition.  It  is  mutually  covenanted  in  this  lease,  among 
many  other  things,  that  on  the  decease  of  the  survivor  of  Asaph 
Sheldon  the  1st,  (the  testator)  and  his  wife  Olive,  the  nephew 
shall  render  peaceable  possession  of  that  half  of  the  farm  which 
is  le&sed  for  their  lives,  to  the  legal  executor  or  administrator  to 
the  estate  of  the  said  Asaph  the  1st,  that  it  may  be  appropriated 
to  the  use  and  benefit  of  the  heirs  of  the  said  Asaph  the  Xst 

5th. — ^A  receipt  dated  April  19, 1821,  executed  by  Nathan  Bur- 
ton, who  is  one  of  the  executors  named  in  the  will,  to  the  testator. 
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Bennington^  for  two  notes  of  hand  of  $100  each,  (being  part  of  the  availd  of 
1824.       the  '*  mountain  farm  ")  expressed  to  have  been  received  to  collect 
c^'^^^^d^  and  to  appropriate,  at  the  di^jcretion  of  Burton^  for  the  purpose  of 
Burton     furnishing  necessary  clothing  and  education  to  the  children  of  Sjl- 
Sheldon     yj^  Kinne,  as  they  shall  stand  in  need  ;  the  same,  or  the  unexpend- 
ed balance  thereof,  liable  however  to  be  recalled  from  his  hands 
by  the  said  Sheldon  at  any  time  during  his  life,  if  he  should  see  fit 

And  the  question  is,  whtther  these  several  acts  of  the  testator 
do  in  law  amount  to  a  revocation  of  the  will  in  toto,  or  noU 

In  deciding  this  question,  I  have  looked  into  the  authorities  cited 
on  the  hearing,  as  well  as  many  others,  and  have  regarded  with  no 
small  attention  the  nice  distinctions  of  artificial  reasoning  and 
technical  disquisition,  with  which  th^^y  abound.  I  confess  I  have 
not  derived  that  aid  from  the  examination  which  I  anticipated. 

Revocations  at  common  Ihav  were  either  express  or  implied — 
the  latter  are  termed  revocations  in  law,  and  might  be  effected  in 
two  ways. — 1st,  by  a  total  alteration  in  the  circumstances  of  the 
devisor. — 2dly,  by  an  actual  or  intended  alteration  in  his  estate. 

I  will  here  remark,  that  in  England,  a  distinction  is  taken  be- 
tween those  facts  which  may  amount  to  an  implied  revocation 
at  law,  and  in  chancery.  No  such  distinction  is  admissible  here. 
The  Judges  of  the  Supreme  Court  are  ex  officio  the  Judges  of  the 
Gouit  of  Chancery.  Appeals  from  the  Probate  Court  are  di- 
rected to  be  carried  to  the  law  side  of  this  Court  And  it  would  be 
ridiculous  to  thrust  a  party  from  that  side  of  the  Court  to  which 
the  statute  has  sent  him  for  justice,  and  at  the  same  time  tell  him, 
that  if  he  will  approach  us  on  the  other  side,  he  shall  receive  ii ! 

The  statute  of  this  State  respecting  the  revocations  of  wills  and 
testaments,  under  which  this  question  must  be  decided,  is  a  literal 
transcript  of  the  6^h  section  of  the  ^9  Car.  II.  The  construction 
of  this  clause  of  the  statute  in  England  has  been,  that  it  leaves  re- 
vocations by  conclusion  and  operation  of  the  law  in  the  same  stale 
in  which  it  found  them.  This  construction  obviously  renders  the 
important  provisions  of  the  section  in  relation  to  revocations,  alto- 
gether nugatory,  except  as  to  a  particular  mode  of  effecting  an  ex- 
press revocation ;  whereas,  the  plain  sense  of  the  statute  is,  that  no 
revocation,  except  such  as  reverts  ex  necestitcUe  rei<,  shall  be  ef- 
fected otherwise  than  expressly,  and  that  too  in  one  of  the  modes 
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therein  pointed  out.  lam  not  prepared  to  go  the  length  of  the  En  j^-  ^^JJfry*' 
lish  decisionts  as  reported,  on  this  subject.   I  feel  bound  to  construe       ^*^- 
every  constitutional  act  of  the  Legislature,  in  such  manner  as  to  Q,^y^  ^^ 
give  it  fiill  and  c*omplete  effect.     For  certainly,  the  constitutional     ^^^^ 
statutes  of  I  his  State  are  not  to  be  annulled  on  the  authority  of    ^^'{^i^" 
any  Court.     I  cannot  admit  that  an  alteration  in  the  circumstan- 
ces of  the  devisor  will  in  any  case  amount  to  a  revocation  in  law ; 
or  that  an  intended  alteration  in  his  estate,  will  have  that  effect. 
It  is  true,  that  the  intention  of  the  testator  is  to  be  principally 
regarded ;  but  that  intention  is  to  be  inferred  from  such  facts 
only,  as  the  statute  authorizes  us  to  notice. 

But  to  proceed  on  principles  independent  of  positive  regulations 
Does  the  fact  of  a  change  in  a  man's  circumstances  afford  a  strong- 
er presumption  of  an  alteration  of  his  intentions,  than  the  fact  of 
his  preserving  his  will  unaltered  and  unrevoked  does  of  his  in- 
tentions remaining  the  same?  I  confess  I  am  unable  to  see  it  in 
that  light.  The  statute  has  secured  the  rights  of  widows  unpro- 
vided for,  and  of  posthumous  children.  The  necessity  of  the  rule, 
if  it  exist  in  England,  is  thus  far  obviated  here.  The  only  implied 
revocations  therefore,  known  to  the  laws  of  this  State,  are  such  as 
result  ex  necessitcUe  ret.  It  is  said  by  Justice  BuUer,  in  his  argu- 
ment in  the  case  of  Goodtitle  v.  Otway,  (1  Bos.  and  Pul.  615) 
that  there  is  not  a  maxim  in  our  law  better  established  than  this, 
that  aU  implications  are  ex  necessitate.  That  upon  any  other 
ground  they  would  be  capricious  and  arbitrary.  Such  a  revoca- 
tion may  be  either  iatcU  or  partiaL  If  A.  devise  all  his  estate  to 
B.  and  afterwards  alienate  the  whole  to  C.  it  is  necessarily  a 
total  revocation ;  for  there  is  nothing  for  the  will  to  operate  upon« 
If  he  devise  black-acre  to  B.  and  white-acre  to  C.  and  afterwards 
dispose  of  black-«cre,  it  ii  a  revocation  pro  ianUK 

Revocations  pro  tanto  may  operate  either  by  altering  the  qual- 
itff  of  the  estate  in  abridging  the  interest  in,  or  diminishing  the 
quantity  of  the  thing  devised. 

And  the-  rule  is  the  same  in  relation  to  personal  estate.  If  a 
tenant  in  common  devise,  and  afterwards  make  partition,  the  d&* 
vise  shall  nevertheless  stand.  (T.  Ray.  240.  3  P.  Will  170.) 
So,  if  one  seized  of  the  entirety  devise,  and  afterwards  alienate 
an  undivided  moiety ;  for  in  both  instances,  the  testator  dies  seized 
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Febrttfry?'  ^^  *^®  ^^  estate,  which  he  pogsessed  at  the  time  of  the  devise. 
1824.       i(  ig  yjQt  another  and  different  estate  acquired  in  the  same  prem- 

Gravea  and  '^^^  ^^  *  Purchase  subsequent  to  the  devise. 
^^^^^         The  case  last  put  is  precisely  the  case  now  in  judgment.    The 

'^e?2!"  perpetual  lease  of  one  half  of  the  home  farm  to  Asaph  Sheldon 
2d,  operates  ex  necessitate  ret  as  a  revocation  of  the  will  pro  txtnio. 
And  the  lease  of  the  other  half,  during  the  life  of  the  survivor  of 
the  testator  and  his  wife,  has  the  same  effect — qtio  ad  the  term. 
(Cro.  Car.  23.  Cro.  Jac.  49.)  Even  a  mortgage  in  fee,  is,  at 
this  day,  regarded  only  as  a  charge  upon  the  devise,  and  conse- 
quently only  a  revocation  pro  tanto.  (1  Vern.  329.  2  Ch.  R, 
154.     2  Ld.  Ray.  968.) 

It  was  contended  in  the  argument  that  the  covenant  in  the  lease 
above  recited,  is  an  absolute  conveyance  of  the  remainder  of  the 
devise,  after  the  expiration  of  the  life-lease  to  the  heirs  of  the  tes- 
tator ;  and  -that  therefore,  there  was  nothing  left  for  the  devise  to 
operate  upoB.  This  is  inadmissible.  A  man  cannot  legally  Goa- 
vey  his  estate  to  his  heirs  generally,  by  deed,  to  take  effect  after 
his  decease.  If  such  an  instrument  could  have  any  effect  at  all, 
it  must  be  that  of  a  devise.  But  the  instrument  in  question  has 
not  the  legal  requisites  to  give  it  validitj'  in  that  character.  To 
permit  it  to  take  effect  cls  a  deed,  would  be  in  violation  of  that 
most  wholesome  and  equitable  provision  of  the  statute,  which 
gives  to  the  creditor  of  a  deceased  person  a  lien  upon  his  estate 
in  the  hands  of  his  executors  or  administrators.  •  This  instrament 
is  a  writing  signed  by  the  testator,  and  is  certainly  expressive  of 
an  intention  that  the  estate  should  pass  to  his  heirs,  instead  of  the 
devisees.  But  it  cannot  operate  as  an  express  revocation  of  the 
will.  It  was  not  executed  with  the  legal  formalities  which  the 
statute  expressly  requires  in  order  to  give  it  that  effect. 

After  what  has  been  observed,  it  is  unnecessary  to  comment  on 
the  other  facts  in  the  case.  I  'am  therefore  of  opinion,  that  the 
facts  exhibited  in  evidence  by  the  appellants  do  not,  in  law, 
amount  to  a  total  revocation  of  the  will.  It  may  be  proper  to 
remark  also,  that  this  result  appears  to  he  in  conformity  to  the 
principle  of  law  as  expressed  by  this  Court  in  1819,  in  the  case 
of  Parkhill  v.  ParkhiU.     (Bray.  239.) 
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The  judgment  of  the  Court  is,  that  the  decree  of  the  Probate  ^j;g5!J' 
Court  for  the  District  of  Manchester,  approving  the  last  will  and       ^^ 
testament  of  Asaph  Sheldon  of  Rupert,  deceased,  be  affirmed; 
and  that  the  appellees  recover  their  costs. 


Bates  vs.  Kimball,  Administrator  of  I^arbek. 

Kimball,  having  taken  out  letters  of  administration  on  tbe  estate  of  Barber,  rei>- 
resented  the  estate  insolvent;  on  which  OommissionerB  were  appointed  by  the 
Court  of  Probate,  to  receive,  examine  and  a^Jost  the  claims  of  the  several 
creditors  to  said  estate.  Bates  exhibited  to  said  Commissioners  a  claim  against 
■aid  estate,  which  they  allowed  and  found  due  thereon  f^om  said  estate  the 
tarn  of  9506  20.  And  the  OommissionerB,  within  the  time  limited  by  the  Court 
of  Probate,  returned  to  said  Court  a  list  of  the  claims  by  them  allowed  against 
said  estate— which  was  by  said  Court  approved  and  ordered  to  be  recorded; 
fk-om  which  Kimball  entered  no  appeal  within  the  time  allowed  by  law ;  biit 
subsequently,  by  petition  to  the  Legislature,  obtained  a  special  act  allowing 
said  Kimball  an  appeal  from  said  report  of  the  Commissioners,  which  he  enter- 
ed in  the  Probate  Court  agreeably  to  the  provisions  of  said  act. 

Held,  that  a  claim  allowed  by  the  Commissioners  against  an  estate  represented 
insolvent,  is  in  the  nature  of  a  Judgment  debt;  and  although  Kimball  might 
In  this  case  have  vacated  the  judgment  by  entering  an  appeal  within  the  time 
limited  by  law,  yet  as  he  neglected  to  do  so,  it  became  to  ail  intents,  a  final 
Judgment,  as  clearly  so  as  though  no  appeal  therefrom  bad  been  allowed  by 
law,  and  could  not  be  set  aside  by  act  of  the  Legislature.  That  in  passing  said 
met  the  Legislature  exercised  a  power  properly  belonging  to  the  Jndeiary  d»> 
partment,  which  by  the  Constitution  they  are  expressly  prohibited  from  exer- 
cising. 

That  said  act  is  in  the  nature  of  a  sentence  or  decree,  rather  than  a  law,  being 
wholly  retro^>ective  inits  operation,  and  depriving  a  party  of  a  vested  right- 
Is  a  violation  of  the  Constitution  established  by  the  people  as  the  supreme  law 
of  the  State,  and  therefore  void. 

THIS  was  an  action  of  debt,  originally  commenced  in  the  Goan-  SenmSngtoH, 

February, 

tj  Court  to  recover  the  sum  of  S596  20,  in  which  the  plaintiff  de-  isai 
clared.  That  heretofore,  to  wit,  on  the  1st  Wednesday  of  Decem- 
ber, A.  D.  1821,  Solomon  Wright,  Obadiah  Dunham  and  Lodo- 
wick  Stanton,  all  of  Pownal  aforesaid,  were,  bj  the  decree  and  sen- 
tence of  the  H<m.  Court  of  Probate  for  the  Probate  District  of  Ben- 
nington, in  the  County  of  Bennington  aforesaid,  holden  at  Benning- 
ton in  said  County,  appointed  Commissioners  to  re«eive>  e^camine, 

10 
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"February*'  *<^j"st  and  allow  all  the  claims  of  the  several  creditors  to  the  estate 
1824.  Qf  gaid  Samuel  Barber  deceased  as  aforesaid,  pursuant  to  the  stat- 
Bates  "*®  ^^  ^^^^  ^^  provided.  And  whereas  on  the  31st  day  of  Dec 
Kimball.  "^  ^'  ^^^^«  ^^  Pownal  aforesaid,  the  said  Solomon  Wright, Oba^ 
ah  Dunham  and  Lodowick  Stanton,  in  obedience  to  said  commis- 
sion, having  given  previous  notice  agreeably  to  the  statute  in  such 
case  made  and  provided,  and  having  been  sworn  according  to  law, 
were  sitting  to  receive,  examine,  adjust,  determine  and  allow  tbe 
claims  of  the  several  creditors  to  said  estate  of  said  Samuel  Barber 
deceased  aforesaid,  and  the  said  Willard  Bates,  on  the  day  and  year 
aforesaid,  at  Pownal  aforesaid,  appeared  before  said  Commission- 
ers and  presented  his  claim  against  the  estate  of  the  said  Samuel 
Barber  deceased  aforesaid,  for  their  examination,  adjudication  and 
allowance ;  and  the  said  Commissioners  then  and  there  decided,  ad- 
judged and  considered,  that  there  was  due  to  the  said  Willard  Bates 
from  the  estate  of  the  said  Samuel  Barber  deceased,  on  the  claim 
presented  aforesaid,  the  sum  of  five  hundred  and  ninety-six  dollars 
and  twenty  cents,  and  the  said  decision  and  consideration  of  the 
Commissioners  aforesaid  was,  on  the  1st  Wednesday  of  March, 
A.  D.  1822,  reported  to  the  Court  of  Probate,  and  returned  into  the 
Begistry  of  said  Court  of  Probate,  and  by  the  order,  sentence  and 
decree  of  the  said  Court  of  Prolate,  the  said  decision  and  determi- 
nation of  the  Commissioners  reported  and  returned  as  aforesaid, 
was,  on  the  said  Ist  Wednesday  of  March,  A.  D.  1822,  ordered  to 
be  accepted  and  allowed,  and  ordered  to  be  recorded,  as  by  the  rec- 
ord of  said  order  and  sentence  of  the  said  Court  of  Probate,  readj 
in  Court  to  be  produced,  will  more  fully  appear— of  which  the  said 
Isaac  Kimball,  administrator  aforesaid,  had  notice — ^which  saidde 
cision  and  determination  of  said  Commissioners,  and  order,  sen- 
tence and  decree  of  said  Court  of  Probate,  still  remains  in  full  force 
and  effect  in  no  wise  satisfied,  set  aside,  annulled,  or  otherwise  va- 
cated ;  and  that  said  Willard  Bates  hath  not  obtained  any  8atis&^ 
tion  of  or  upon  the  said  decision  and  determination  of  the  said  Com- 
missioners and  decree  and  sentence  of  said  Court  of  Probate  for  tbe 
aaid  sum  of  $596  20  so  adjudged^  decreed  and  ordered  by  the 
Commissioners  aforesaid  and  said  Court  of  Probate  as  aforesaid, 
whereby  an  action  hath  accrued  to  the  said  Willard  Bates,  to  hare 
and  recover  of  the  said  Isaac  Kimball  in  his  capacity  of  adminis- 
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trator  aforesaid,  the  said  sum  of  $596  20  above  mentioned,  out  of  ^JbrSnT* 
the  estate  of  said  Samuel  Barber  deceased  aforesaid,  in  the  hands       ^^^- 
of  Isaac  Kimball,  administrator  lb  aforesaid.    Yet  the  said  Isaac      ^^^ 
Kimball,  administrator  as  aforesaid,  although  oflen  requested  so    y^^{^^| 
to  do,  hath  not  as  yet  paid  said  sum  of  $596  20  allowed  and 
awarded,  or  any  part  thereof  to  the  said  Willard  Bates,  but  he 
60  to  do,  hath  hitherto  wholly  refused  and  still  doth  refuse :    To 
the  damage  of  the  plaintiff  the  sum  of,  &c. 

To  which  the  defendant  plead  in  the  Court  below  ntd  tieh  ree- 
ord.  On  which  judgment  was  rendered  for  the  plaintiff;  from 
which  judgment  the  defendant  entered  an  appeal  to  the  present 
term  of  this  Court.  And  the  acuse  having  been  duly  entered  in 
this  Court,  the  defendant  filed  the  following  plea  in  bar : 

And  now  at  this  term  of  the  Hon.  Supreme  Court,  that  is  to 
say,  at  the  first  term  afler  the  appeal  of  this  cause  from  the  County 
Court  for  the  County  of  Bennington,  unto  which  term  the  plea 
aforesaid  was  appealed,  comes  the  said  Isaac  Kimball,  administra- 
tor as  aforesaid,  by  Blackmer  and  Hall,  his  attorneys,  and  says, 
that  the  said  Willard  Bates  ought  not  further  to  have  or  maintain 
his  aforesaid  action  thereof  against  him,  because  he  says,  that  after 
the  appeal  of  this  cause  from  the  Hon.  County  Court,  holden  at 
Manchester,  within  tind  for  the  County  of  Bennington,  on  the  first 
Monday  of  June,  A.  D.  1823,  and  before  the  entry  thereof  in  this 
Court,  to  wit,  on  the  third  day  of  November,  1823,  the  General 
Assembly  of  the  State  of  Vermont  passed  a  certain  act,  entitled, 
^^  an  act  for  the  relief  of  Isaac  Kimball,  administrator  on  the  estate 
of  Samuel  Barber  deceased,"  of  the  tenor  following,  that  is  to  say, 

"  It  is  hereby  enacted  by  the  General  Assembly  of  the  State  of 
Vermont,  that  Isaac  Kimball,  administrator  on  the  estate  of  Sam-^ 
uel  Barber  late  of  Pownal  deceased,  is  hereby  authorized  and  em- 
powered, at  any  time  previous  to  the  first  day  of  January  next,  to 
enter  an  appeal  from  the  decision  of  the  Commissioners  on  said  es- 
tate allowing  a  claim  of  five  hundred  and  ninety-six  dollars  and 
twenty  cents  to  Willard  Bates  of  said  Pownal,  to  the  next  term  of 
the  Supreme  Court  to  be  holden  within  and  for  the  County  of  Bear 
nington,  and  the  proceedings  both  before  the  Court  of  Probate  and 
the  Supreme  Court,  shall  be  in  all  respects  the  same  as  though  the 
said  Isaac  Kimball  had  entered  his  appeal  within  the  time  allowed 
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'ir'bJS'^***  by  law."  As  by  the  record  of  said  act  of  the  Greneral  Assembly 
^B^-       remaining  in  the  office  of  the  Secretary  of  State  among  the  records 

^^'^''r^  of  said  Assembly  will  appear.  And  after  the  passing  of  said  act, 
Kimball  ^^^  previous  to  the  first  day  of  January  therein  named,  to  wit,  on 
the  17th  day  of  December,  A.  D.  1823,  at  a  Probate  Court  holden 
at  the  Probate  office  in  Bennington,  within  and  for  the  District  of 
Bennington,  the  said  Isaac  KimbaU,  administrator  as  aforesaid, 
signified  his  objections  to  the  said  claim  of  five  hundred  and  nine- 
ty-six dollars  and  twenty  cents  in  the  said  act  mentioned,  in  writr 
ing,  to  the  Probate  Court  aforesaid,  and  filed  the  same  in  the  Pro- 
bate office  of  said  Court,  and  also  lodged  in  said  Probate  office,  a 
copy  of  said  act,  duly  certified  under  the  hand  and  seal  of  Nomuui 
Williams,  Secretary  of  State,  and  the  said  Probate  Court  then  and 
there  ordered  and  directed  that  notice  of  the  same  be  given  to  the 
said  Willard  Bates,  by  serving  him  with  a  copy  of  aU  the  said  pro- 
ceedings before  said  Probate  Court  at  least  twelve  days  before  the 
present  term  of  this  Honorable  Court  as  by  the  application  of  said 
Isaac  Kimball,  now  on  file  in  the  office  of  said  Probate  Court,  widi 
♦he  order  of  said  Probate  Court  thereon,  will  more  folly  appear. 
And  the  defendant  avers,  that  notice  was  given  to  the  said  Willard 
Bates  agreeably  to  the  Order  of  said  Probate  Court,  and  that  the 
said  daim  of  five  hundred  and  ninety-six  dollars  and  twenty  cents, 
recited  in  the  said  act  of  the  Greneral  Assembly  of  the  State  of 
Vermont,  is  the  same  claim  and  allowance  of  Commissioners  de- 
scribed and  demanded  in  the  plaintiff's  declaration,  and  no  other. 
All  which  he  the  said  defendant  is  ready  to  verify :  Wherefore 
he  prays  judgment  if  the  said  Willard  ought  fortber  to  have  or 
maintain  his  aforesaid  action  thereof  against  him. 

To  which  plea  there  was  a  general  demurrer  and  joinder. 
Merril  and  D.  Robinson^  Jr.  for  the  plaintiff 
HaU  and  Machmer  for  the  defendant. 

AiKEKS  J.  delivered  the  opinion  of  the  Court. 

The  question  raised  by  the  pleadings  in  this  case,  is  upon  the 
validity  of  the  act  of  the  Legislature,  passed  November  1, 1833, 
Bet  forth  in  the  defendant's  plea  in  bar. 

AH  questions  arising  under  the  constitution  of  this,  or  of  Ae 
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United  States,  and  especially  such  as  affect  the  jarisdietion  of  the  "yJJjJE?' 
co-ordinate  departments  of  the  Grovernment,  are  questions  of  ini«  ^    ^^^' 
portance,  demanding  great  caution  in  their  investigation,  and  cor* 
rectness  and  firiicess  in  their  decision. 

It  is  a  delicate  and  invidious  task  for  one  department  of  the 
Government  to  review  the  decision  of  another,  on  a  point,  involving 
the  powers  of  either ;  and  that  delicacy  is  not  a  little  increased  in 
the  present  instance  by  the  fact,  that  the  Legislature  have  long  been 
in  the  habit  of  passing  acts  of  a  similar  character  to  the  present. 

The  constitution  of  this  State,  Ch.  2,  sec.  9,  after  defining  the 
powers  of  the  General  Assembly,  proceeds  as  follows :  '^  But  they 
shall  have  no  power  to  add  to,  alter,  abolish,  or  infringe,  any  part 
of  this  constitution."  In  Chap.  1,  art.  4,  it  is  further  declared,  that 
^  Every  person  within  this  State  ought  to  find  a  certain  remedy, 
^  having  recourse  to  the  laws,  for  all  injuries  or  wrongs  which  he 
may  receive  in  his  person,  property,  or  character :  He  ought  to  ob- 
tain right  and  justice  freely,  Sec. — completely,  and  without  any 
denial — ^promptly,  and  without  delay,  conformably  to  the  laws.'* 

This  constitution  is  the  fundamental  law  of  the  State.  The  Le* 
gislature  have  not  power  to  vary  its  provisions ;  yet,  there  is  none 
so  humble,  but  that  he  may  demand  his  remedy,  and  is  entitled  to 
it,  without  delay,  according  to  the  laws,  of  which  this  is  the  chie£ 
For  this  remedy,  the  injured  citizen  is  referred  to  the  Courts  of 
Justice.  The  interpretation  of  the  laws  is  the  proper  and  pecu- 
liar province  of  the  Courts.  It  must  therefore  belong  to  them  to 
ascertain  the  meaning  of  the  constitution,  as  well  as  the  meaning 
of  any  particular  act  proceeding  from  the  Legislative  body. 

It  is  our  dutyy  therefore,  as  well  as  our  prerogative,  to  declare 
that  alone  to  be  the  law,  which  is  reconcilable  with  this  fundo" 
damental  law — ^this  Jiat  of  the  sovereign  people. 

If,  therefore,  the  act  in  question,  shall  be  found  upon  examina- 
tion, to  be  of  that  description,  we  shall  feel  constrained  to  say, 
that  in  its  passage,  the  constitution  was  misapprehended. 

Nor  will  this  conclusion,  to  use  the  language  of  one  of  our  meet 
eminent  jurists  and  statesmen,  by  any  means  suppose  a  superiority 
of  the  Judicial  to  the  Legislative  power.  It  will  only  be  supposing 
that  the  power  of  the  people  is  superior  to  both ;  and  that  where 
the  will  of  the  Legislature,  declared  in  its  statutes,  stands  in  oppo- 


Bates 
£imbitU. 


82  GASES  m  THE  SUPREME  COURT 

'Febnian^'  sitioti  to  that  of  the  people  declared  in  the  constitution,  the  Judges 
^^2*-  ought  to  be  governed  by  the  latter  rather  than  the  former.  They 
ought  to  regulate  their  decisions  bj  the  fundamental  laws,  rather 
than  by  those  which  are  not  fundamental.  Fed.  No.  78.  Neither 
would  we,  in  doing  this,  be  understood  as  impugning  the  honest  in- 
tentions, or  sacred  regard  to  justice,  which  we  most  cheerfollj  ac- 
cord to  the  Legislature.  But  to  be  above  error,  is  to  possess  an  en- 
tire attribute  of  the  Deity ;  and  to  spurn  its  correction,  is  to  reduce 
to  the  same  degraded  level,  the  most  noble  and  the  meanest  of 
His  works.  Conscious,  therefore,  of  the  necessity  of  our  course, 
and  of  the  rectitude  of  our  own  humble  intentions,  we  cannot  bat 
entertain  the  cheering  hope  that  the  result  of  that  necessity  will 
be  regarded  with  candor  and  complacency,  by  that  honorable 
body,  against  whose  powers,  as  exercised  on  the  point  in  question, 
it  would  seem  to  militate. 

To  determine  whether  the  act  pleaded  in  bar  of  the  plaintiflf's 
action  in  the  present  case,  be  constitutional  or  not,  it  becomes  nec- 
essary to  ascertain  the  character  of  the  subject  matter  to  be  af- 
fected by  it,  as  well  as  the  consequences  or  effect  of  the  act  itself. 

When  the  estate  of  a  deceased  person  is  represented  insolvent, 
Commissioners  are  to  be  appointed  to  receive,  examine,  and  adjust 
all  claims  of  the  creditors  to  such  estate.  (1  St.  152.)  They  are 
the  only  board  known  to  our  laws,  having  original  cognizance  of 
demands  thus  situated.  Their  determination,  when  approved  by 
the  Probate  Court,  l>ecomes  a  matter  of  record.  The  demand, 
thenceforth,  is  a  debt  of  record.  (Bray.  41.  1 D.  Chip.  R  423, 
Arthurton  Ex'r  of  Arthurton  v.  Flagg  et  al.  Admr's  of  Parker,  2 
D.  Chip.  R.  61.)  And  is  fined  between  the  parties,  except  in  ca- 
ses where  an  appeal  is  taken.  (1.  St.  153-4.)  A  judgment  not 
appealed  from  within  the  time  allowed  by  law  for  taking  the  ap- 
peal, is  thenceforth  of  the  same  effect,  as  though  no  appeal  were 
by  law  allowed,  and  is  a  final  judgment 

Such  was  the  plaintiff's  cause  of  action,  upon  which  the  pres- 
ent suit  was  brought* 

By  the  act  in  question,  the  defendant  was  authorized  to  enter  an 
appeal  from  the  decision  of  the  Commissioners,  to  the  present  ses- 
sion of  ikis  Court.  And  it  is  therby  further  commanded,  that  the 
proceedings,  both  before  the  Court  of  Probate,  and  this  Court, 
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shall  be  in  all  respects  the  same  as  though  the  defendant  had  en-  •^JJSJJJL** 
tered  his  appeal  within  the  time  allowed  by  law.  ^    ^^- 

This  act,  in  the  first  instance,  alters  the  decision  of  the  Com-  ^^^^ 
missioners  from  a  final  and  absolute  judgment  upon  the  merits,  si^i^gu. 
to  a  judgment  nisi,  or  in  other  words,  to  a  judgment  liable  to  be 
vacated  by  the  act  of  the  party  in  entering  his  appeal :  And,  sec- 
ondly, through  the  authorized  act  of  the  party  on  entering  his 
appeal,  it  alters  it  to  a  judgment  vacated.  That  a  judgment  ap- 
pealed from  is  a  judgment  vacated,  is  evident  from  the  fact  that 
by  the  appeal,  the  parties  are  thrown  back  upon  the  original  c^use 
of  action,  and  are  compelled  to  litigate  anew,  that  which  would 
otherwise  be  concluded  by  the  judgment  itself.  Again,  it  can 
never  be  enforced  as  a  judgment  of  the  same  Court  whence  the 
the  appeal  was  taken,  though  the  appeal  be  not  carried  up.  If 
the  appellee  do  not,  on  the  neglect  of  the  appellant  to  prosecute 
his  appeal,  procure  an  affirmance  by  the  Court  to  which  the  appeal 
was  taken,  he  has  lost  the  benefit  of  his  judgment  forever,  and 
must  resort  to  a  new  suit  for  his  remedy. 

We  find,  then,  that  the  subject  matter  of  this  act,  was  a  final 
judgment  of  record  between  party  and  party,  rendered  by  a  board 
and  approved  by  a  Court  of  competent  jurisdiction  for  that  pur- 
pose ;  and  that  the  effect  and  operation  of  the  act  is,  virtually 
to  vacate  that  judgment. 

The  real  question,  therefore,  is.  Have  the  Legislature  power 
to  vacate  or  annul  an  existing  judgment  between  party  and  party  ? 

In  solving  this  question,  let  us  in  the  first  place  particularly 
recur  to  that  palladium  of  our  liberties,  by  which  we  are  consti- 
tuted what  we  are,  and  without  which  neither  the  Legislature  nor 
the  Judiciary  would  have  power  to  command  the  reverence  of 
the  most  humble.  The  doctrine  that  all  powers  are  originally  in 
the  government,  and  that  the  people  by  their  charters  and  their 
constitutions  have  abridged  and  limited  those  powers,  is  fit  only 
for  those  countries  where  the  ignorance  of  the  people  is  the  weap- 
on by  which  lawless  power  maintains  her  throne. 

The  axiom,  that  the  sovereignty  is  in  the  people,  is  a  political 
truth,  on  which  every  free  and  rational  government  is  founded. 
Its  development  has  regenerated  the  nations  of  this  western  hem- 
isphere, and  again  reUlumines  the  long  benighted  but  classic  land 
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•^w^Sy*  ^  Greece.  When  the  people  associate,  and  enter  into  compact 
for  the  purpose  of  establishing  goyemment,  that  compact,  what- 
ever may  be  its  provisions,  or  in  whatever  langoage  it  may  be 
written,  is  the  constitution  of  the  State,  revocable  only  by  the 
people,  or  in  the  manner  they  prescribe.  It  is  by  this  instrament 
that  government  is  instituted — ^its  departments  created,  and  the 
powers  to  be  exercised  by  each,  conferred.  The  powers  thus  ood- 
ferred  by  the  written  constitutions  of  this  country,  must  be  found 
expressed  in  the  constitution,  or  be  derived  by  a  Just  and  neee»> 
sajy  implication,  from  the  expressions  used.  But  a  power  which 
is  expressly  delegated  to  one  department  can  never  be  derived 
to  another,  by  implication,  because  no  necessity  for  such  implica- 
cation  can  justly  be  j>n*tended. 

The  necessi^  of  a  distinct  and  separate  existence  of  the  three 
great  departments  of  government,  was  well  understood  by  the 
people  of  this  State  at  the  time  of  the  adoption  of  our  constita- 
tion.  Its  importance  to  the  security  of  public  liberty  and  private 
rights  had  been  proclaimed  and  enforced  by  some  of  the  wisest 
and  most  eminent  men  of  other  countries,  and  of  this,  among 
whom  are  Montesquieu,  Sir  William  Blackstone,  Jefferson  and 
Madison.  It  had  been  sanctioned  by  the  people  of  the  United 
States,  by  being  adopted  in  terms  more  or  less  explicit,  into  all 
their  written  constitutions.  Accordingly  we  find  it  ordained  by 
oar  constitution,  C.  2,  sec  2,  That  the  supreme  Legislative  pow- 
er shall  be  vested  in  a  House  of  Representatives,  &c. 

In  C.  2,  Sec  3,  That  the  supreme  executive  power  shall  be 
vested  in  a  Governor,  or,  in  his  absence,  a  Lieutenant  Govenur 
and  CounciL 

In  G*  2,  Sec  4,  That  Courts  of  justice  shall  be  maintained  in 
every  County  in  this  State,  Sec.  which  Courts  shall  be  open  for 
the  trial  of  all  causes  proper  for  their  cognizance,  &c. 

These  departments  being  thus  constituted,  the  oonstitntioD,  C 
2,  Sec  6,  proceeds  to  declare  <^  That  the  Legislative,  ExeoatiTey 
and  Judiciary  departments  shall  be  separate  and  distinct,  so  that 
neither  exercise  the  powers  properly  belonging  to  the  other." 

Whatever,  therefore,  it  properly  belongs  to  the  Judiciaiy  to  do^ 
the  Legislature  are  expressly  precluded  from  doing. 

That  the  Legislature  have  the  power,  bjf  gemeral  lawSj  to  e» 
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tablish  the  Courts — ^to  appoint  and  limit  their  respective  jciri?idio-  ^yJJIJJJ?» 
tions — to  prescribe  the  mode  in  which  causes  shall  be  brought  be-  ^^^' 
fore  them — to  enlarge  or  restrict  the  power  of  granting  appeals, 
reviews,  and  new  trials,  and  otherwise  to  regulate  their  proceed- 
ings, so  that  every  person  find  a  certain  remedy  by  having  recourse 
to  them,  for  all  injuries  and  wrongs,  is  readily  admitted.  But  when 
they  have  done  this,  they  have  exercised  every  power  relating  to 
.  the  administration  of  justice,  "  necessary  for  the  Legishxtwre  of 
a  free  and  independent  State.**  And  this  is  the  extent  of  the  pow- 
ers of  this  description,  vested  in  that  body  by  the  constitution  ;  ex- 
cept, indeed,  certain  judicial  powers  expressly  delegated  to  them 
touching  the  conduct  and  privileges  of  their  own  members. 

It  is  true  that  the  constitution  has  no  where  particularly  defined 
what  those  powers  are,  which  properly  belong  to  the  Judiciary 
department  But  from  the  4th  and  6th  sections  above  recited, 
we  learn,  that,  by  the  Judiciary  department,  is  meant  Courts  of 
justice,  which,  (it  is  declared)  shall  be  open  for  the  trial  of  all 
causes  proper  for  their  cognizance.  These  powers,  then,  must 
be  such  as  are  usually  exercised  by  Courts  in  the  trial  of  causes 
and  the  administration  of  justice ;  and  to  ascertain  them,  we  must 
necessarily  resort  to  the  common  law  and  usage,  in  manifest  ref- 
erence to  which,  the  constitution  was  framed. 

The  effect  of  this  act,  it  has  been  shown,  is,  to  vacate  a  judg- 
ment, and  to  direct  another  trial  in  the  matters  determined  by 
that  judgment.  And  it  is  immaterial  whether  that  efi^t  be  pro- 
duced by  authorizing  an  extraordinary  appeal  in  a  case  not  with- 
in, and  of  course,  not  ^  conformably  to  the  l||irs,"  or  whether  it 
be  done  by  ordering  a  new  trial  before  the  same  Court  The  mis- 
chief is  the  same.  It  is  not  by  the  mode  of  doing  a  thing,  nor 
by  the  pretended  capacity  in  which  it  is  done,  but  by  the  ntxture 
of  the  act  itself,  that  its  propriety  or  impropriety  is  to  be  deter- 
mined. To  what  department,  then,  do  the  common  law  and 
usages  refer  as,  in  view  of  these  proceedings  ?  Most  certainly  to 
the  Judiciary.  The  granting  of  a  new  trial  after  verdict  and  be- 
fore judgment,  (the  efifect  of  which  is  the  same  upon  the  fonnev 
proceedings  as  that  of  an  appeal)  is  a  part  of  the  ordinary  ad- 
ministration of  justice  in  all  common  law  Courts,  and  is  essential 
to  the  support  and  proper  exercise  of  the  right  of  trial  by  Jbry. 

11 
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^bJSS^'  Agam,  the  powers  of  granting  appeals,  reviews,  and  new  trials, 
^®4-  both  before  and  after  judgment,  have  been  accorded  to  the  Judi- 
ciary department,  by  the  Legislature,  from  its  earliest  organiza- 
tion ;  as  is  abundantly  shown  by  their  numerous  statutes  provi- 
ding for  and  regulating  the  due  exercise  of  those  powers  by  the 
several  Courts. 

These  several  powers  are  named  together,  because,  if  one  is 
properly  a  judicial  power,  the  others  must  be  also,  inasmuch  as 
they  all  have  the  same  effect — ^that  of  annulling  the  final  char- 
acter of  the  anterior  proceedings  in  the  cause  in  which  they  are 
exercised. 

But  why  this  solicitude  to  regulate  in  the  best  manner  the 
exercise  of  those  powers  in  the  hand  of  the  Judiciary?  Is  it 
not  because  the  Legislature  have  uniformly  considered  them  as 
powers  properly  belonging  to  that  department  ? 

But  there  are  other  reasons  why  they  are,  and  must  continue  to 
be  Judicial  powers,  independently  of  this  practical  expression  of 
the  opinion  of  the  Legislature.    And 

Ist.— Some  of  these  powers  are  essential,  and  others  incident- 
ally necessary  to  the  administration  of  justice. 

2dly. — ^Most  of  them  have  been  exercised  from  a  period  long 
antecedent  to  our  constitution,  by  all  Courts  recognizing  the  com- 
mon law.    And 

3dly. — ^They  have  been  expressly  adjudged  to  be  JtU^eialy 
and  not  Legislative  powers.  8  Dall.  398.  1  R  H.  Rep.  204 
Jour.  Coun.  of  Cen.  of  Con.  of  1820—21,  p.  60. 

The  position  thej^  that  the  power  in  question  may  be  exercised 
by  the  Legislature,  can  be  maintained  on  no  other  ground,  than 
that  our  constitution,  unlike  the  other  free  constitutions  of  this 
country,  has  expressly  conferred  it  upon  that  department  This, 
is  has  before  been  shown,  has  not  been  done.  But,  if  it  had,  then 
all  our  general  statutes  regulating  the  exercise  of  these  powers  b; 
the  Judiciary,  would  be  unconstitutionaL  For,  the  constitution  has 
expressly  forbidden  the  exercise,  by  one  department,  of  power? 
properly  belonging  to  others ;  and  what  the  constitution  has  fort»d- 
den,  no  statute  of  the  Legislature  can  authorize.  But,  for  a  doo 
trine  so  absurd,  it  is  presumed,  no  one  will  contend.  And  is  it  not 
equally  true,  that,  if  the  exercise  of  the  powers,  regulated  in  the 
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above  mentioned  statutes,  hy  the  Judiciary^  is  in  accordance  with  ^j^^^j^ 
the  constitution,  the  exercise  of  them,  or  any  of  them,  by  the  Leg-  ^    ^^^• 
islatare  itself,  is  not  so  ?  No  power  can  be  properly  a  Legislative, 
and  properly  a  Judicial  power,  at  the  same  time ;  and  as  to  mixed 
powers,  the  separation  of  the  departments,  in  the  manner  prescrib- 
ed by  the  constitution,  precludes  the- possibility  of  their  existence* 

Nor  is  the  exercise  of  the  power  in  question  less  a  Judicial  act, 
because,  by  the  existing  laws,  the  Court  could  not  afford  the  relief 
prayed  for  by  the  party.  Supposing  that,  in  regulating  the  Judi- 
ciary department,  the  Legislature  had  so  fixed  the  jurisdictions 
of  the  several  Courts,  that  a  certain  class  of  causes  was  not  cog- 
nizable before  any  of  them.  Would  the  powers  essential  to  the 
trial  of  those  causes,  cease  to  be  properly  Judicial  powers  ?  And 
would  they,  for  that  reason,  become  properly  Legislative  powers  ? 
Can  the  Legislature,  by  thus  neglecting  its  duty  in  one  respect,  ac- 
quire an  extraordinary  jurisdiction  to  the  exclusion  of  a  co-ordi- 
nate department,  in  the  teeth  of  the  constitution  by  which  they 
were  created  ?  The  word  ^properly**  used  in  that  instrument^  in 
designatingthe  powers  of  the  several  departments,  has  reference 
to  thcU  propriety  which  had  been  declared  by  usage,  and  which  is 
founded  in  the  nature  and  fitness  of  things.  To  give  it  any  other 
meaning,  would  be  to  place  the  Legislature  in  a  situation  to  become 
the  capricious  arbiter  of  its  own  jurisdiction  in  all  cases  whatever. 

If  a  failure  in  the  administration  of  justice  occurs  in  conse- 
quence of  the  narrowness  or  paucity  of  the  laws,  the  wisdom  of 
the  Legislature  will  prevent  a  recurrence  of  the  evil ;  but  they 
are  not  themselves  to  administer  justice  without  law,  because,  for- 
sooth, they  have  not  made  suitable  provision  for  its  administra- 
tion by  that  department,  to  whom  its  administration  is  exclusively 
confided.  For,  the  people  in  their  constitution,  have  limited 
themselves  to  that  measure  of  justice,  which  can  be  meted  con- 
formabiy  to  the  laws.  Beyond  this,  no  remedy  for  the  infraction 
of  a  relative  right  is  recognized,  in  this,  or  any  other  free  gov- 
ernment The  next  step  is  within  the  confines  of  tyranny  in  the 
government,  and  its  inseparable  concomitants,  uncertainty  and  in- 
security to  the  people :  No  matter  by  what  names  they  may 
be  called,  whether  democratic  or  despotic — citizens  or  subjects. 
Their  relations  and  conditions  will  be  the  same. 
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'FSbraSy^  Let  US  now  examine  this  act,  for  a  moment,  independently  of 
^^^'  these  express  provinons  of  the  constitution.  Is  it  a  law  ?  The  es- 
sential characteristics  of  a  law,  do  not  consist  in  form.  That  which 
distingaishes  a  Judicial  from  a  Legislative  act,  is,  that  the  <m«  isa 
determination  of  what  the  existing  law  is,  in  relation  to  a  particahr 
thing  already  done  or  happened  ;  while  the  other  is  a  predetermina- 
tion of  what  the  law  shall  be  for  the  regulation  and  goTemmentof 
all  future  cases  falling  within  its  provisions.  It  would  seem  that  thia 
definition  alone  ought  to  be  deemed  conclusive,  as  to  which  cbissof 
powers  the  act  in  question  must  belong.  It  does  not  prescribe  a 
new  rule  for  future  cases  ;  but,  on  the  contrary,  it  virtuaUy  repeals 
the  existing  law,  as  to  this  particular  case,  and  attempts  to  impose 
on  the  Courts  a  new  and  arbitrary  rule,  for  their  government,  in  the 
trial  of  it.  It  is  not  a  law,  therefore ;  but  a  sentence  or  decree,  pro- 
claiming to  the  world,  that  the  rights  of  these  parties  shall  not  re- 
main determined,  as  they  have  been,  ^  conformably  to  the  laws;' 
but  that  the  vested  right  of  the  one,  under  that  determination,  shall 
be  divested,  to  the  end  that  the  other  may  avail  himself  of  a  special 
privilege  beyond  what  appertains  to  the  rights  of  other  citizens. 
This,  the  Legislature  have  not  power  to  do.  (Fed.  No.  81.  6 
Cranch  136.  11  Mass.  R.  402.)  "  The  very  essence  of  a  new 
law,  (says  Kent  J.  in  Dash  v.  Van  Qeeck,  7  John.  R.  502)  is  a 
rule  for  future  cases"— meaning,  undoubtedly,  that  it  is  essential 
to  a  new  law,  that  it  constitute  of  itself,  a  rule  for  future  cases. 
Law  is  defined  by  the  British  Commentator,  to  be,  **  a  rule  of 
civil  corAncU  prescribed,  &c.  (1  Bl.  Com.  44.)  And  again  he  sajs, 
^  All  laws  should  be  made  to  commence  in  fiUuro^  and  be  notified 
before  their  commencement ;  which  is  implied  in  the  term  jtrt- 
scribed,  (lb.  46.)  The  Court  would  not  be  understood  to  say,  that 
no  statute  law  can  be  valid,  which  relates  to  a  transaction  antec^ 
dent  to  its  enactment,  as,  for  instance,  a  statute  of  pardon — (See 
Const.  C.  2,  Sec.  11.)  The  principle,  meant  to  be  laid  down,  is, 
that  an  act  not  expressly  permitted  by  the  constitution,  which 
impairs,  or  takes  away,  rights  vested  under  prior  existing  laws,  is 
unjust,  unauthorized,  and  void.  A  principle  inculcated  by  numej^ 
ons  elementary  writers  and  jurists  of  dififerent  ages  and  natioos. 
It  has  already  been  shown,  that  the  report  of  Commissiooers, 
on  which  the  present  action  is  founded,  has  all  the  qualities  tf) 
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and  must  be  treated  as  a  final  judgment    As  such,  it  perfected  ^J^JJfry*' 
a  contract  between  the  plaintiflf  and  defendant,  and  rendered  it      ^^^' 
one  of  the  highest  and  most  solemn  nature,  because  witnessed  by      ^^^^ 
the  highest  kind  of  evidence,  viz.  by  matter  of  record.     (2  Bl.    m^|^. 
Com.  465.     7  John.  Rep.  4b9.)     This  act,  therefore,  must  be 
deemed  void,  as  repugnant  to  Art.  I.  Sec.  10  of  the  Constitution 
of  the  United  States  which  declares,  that  **  No  State  shall  pass 
any  expost  facto  law,  or  law  impairing  the  obligation  of  contracts.** 
(See  6  Cranch  187.  7  same  161.) 

We  have  before  incidenatUy  suggested,  that  this  judgment 
vested  a  right  in  the  present  plaintiff. 

He  had  presented  his  claim  according  to  law,  and  had  success- 
fully pursued  it  to  the  end  of  the  law.  A  right,  therefore,  to  have 
and  possess  that  which  he  had  recovered,  had  accrued  to,  and 
vested  in  him,  under  the  law.  Nothing  but  execution,  or  what, 
in  such  case,  is  substituted  for  execution,  remained  to  be  done. 
The  act  in  question  is  therefore  retrospective,  virtually  vacating 
the  judgment,  and  divesting  the  right  acquired  under  it ;  and  is 
for  that  reason,  void.  It  is  a  settled  principle  of  the  common  law, 
that  a  statute  shall  not  have  a  retrospective  operation,  so  as  to 
take  away  a  vested  right.  (6  Bac.  Abr.  870.  2  Mod.  Rep.  310. 
4  Burr.  2460.)  "  Upon  principle,  (says  Story  J.)  every  statute 
which  takes  away  or  impairs  vested  rights,  acquired  under  exist- 
ing laws,  or  creates  a  new  obligation,  imposes  a  new  duty,  or  at- 
taches a  new  disability,  in  respect  to  transactions  or  considerations 
already  past,  must  be  deemed  retrospective."  (2  Gall.  R.  139. 
See  also  10  Mass.  439.     7  John.  R.  477.     2  Cranch  272.) 

But  independent  of  the  special  limitation  contained  in  the  con- 
stitutions of  this,  and  the  United  States,  reasoning  from  the  general 
theory  and  nature  of  our  government,  we  necessarily  arrive  at  the 
same  conclusion.  The  government  being  composed  of  depart- 
ments independent  of  each  other,  and  their  powers  separated,  it 
follows,  that  each  has  exclusive  cognizance  of  the  matters  within 
its  respective  jurisdiction,  and  that  when  acting  within  it,  the  au- 
thority of  each  is,  and  must  be,  final  and  supreme*  Mr.  Hamilton 
asserts,  in  his  Commentary  on  the  Constitution  of  the  United  States, 
"•  That  it  is  not  true,  that  the  Parliament  of  Great  Britian,  or  the 
Legislatures  of  the  particular  States,  can  rectify  the  exceptionable 
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BenmngtoH,  cLecisions  of  their  respective  Courts."  Again,  he  says,  **  the  theo- 
1824.  Yy,  neither  of  the  British,  nor  the  State  Constitutions,  authorizes 
B^  *^®  reversal  of  a  Judicial  sentence  by  a  Legblative  act"  **  A  Leg- 
Ki*baii  is^^ure*  without  exceeding  its  province,  cannot  reverse  a  dete^ 
mination  once  made  in  a  particular  case ;  though  it  may  prescribe 
a  new  rule  for  future  cases."  (Fed.  No.  81.)  The  same  doctrine  is 
recognized  by  the  Supreme  Court  of  the  United  States.  (2  DalL 
410.)  And  Judge  Swift,  in  his  Treatise  on  the  Laws  of  Connecti- 
cut, (p.  76.)  says  that  no  Legislature  has  a  right  to  interfere  in  any 
private  controversies  between  man  and  man.  ^  The  human  mind," 
he  says,  **  cannot  imagine  a  greater  absurdity,  than  to  establish 
Courts  of  law  and  equity,  to  determine  all  questions  of  right  be- 
tween man  and  man,  and  then  to  admit  the  Legislature  to  exercise 
a  sovereign  authority  in  relieving  against  their  determinations." 
We  have  seen,  then,  that  the  act  set  forth  in  the  defendant's 
plea  in  bar,  is  an  assumption  of  Judicial  power — that  its  exercise 
by  the  Legislature  is  expressly  prohibited  by  the  oonstitutum  of 
the  State — that  it  is  repugnant  to  the  constitution  of  the  United 
States — that  it  is  retrospective,  defeating  in  its  operation,  a  right 
acquired  and  perfected  under  the  existing  laws  of  the  land — and 
that  it  is  a  departure  from  the  spirit  and  genius  of  our  govern- 
ment    For  these  reasons  it  is  invalid,  and 

The  defendant's  plea  in  bar  is  insufficient 


David  MgFarland  vs.  Thomas  McLaughlik. 

If  an  action  be  brought  before  the  County  Court  on  several  promiBBorj  noM 
each  of  which  is  within  the  jurisdiction  ot  a  Justice  of  the  Peace— yet  ii  the 
aggregate  amount  of  all  the  notes  exceed  his  Jurisdiction,  such  actio*  is  nol 
made  cognizable  before  a  Justice  of  the  Peace,  and  therefore  the  Coontx  Goort 
have  Jurisdiction  of  it 

THIS  was  an  action  of  (usumpnt,  brought  origioallj  before  the 
jni^,    *  Gountj  Court,  upon  two  promissory  notes,  either  of  which,  was 
within  the  jurisdiction  of  a  Justice  of  the  Peace ;  but  both  of 
which  exceeded  in  amount  the  sum  of  one  hundred  dollars. 

Plea — In  abatement  to  the  jurisdiction  of  the  CourL 


1824. 
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• 

And  now  upon  appeal,  the  cause  came  on  for  trial  upon  the  **j5Ji*'*^' 
pleadings  below.  ^®** 


D.  Church  for  the  plaintiff. 
Smith  for  the  defendant 

AiKEKS  J.  delivered  the  opinion  of  the  tlJourt. 

A  joinder  of  distinct  causes  of  action,  which  might  be  joined 
at  common  law,  is  no  where  forbidden  by  our  statute.  It  is  the 
nuxUer  in  demand  or  cause  of  cu^ion,  which  determines  the  ju- 
risdiction of  a  Justice  of  the  Peace,  over  the  action  or  suit  itself. 
(St  15  Nov.  1821,  Sec  1.)  It  is  only  from  the  action  or  suit 
originally  made  cognizable  before  a  Justice  of  the  Peace,  that  the 
jurisdiction  of  the  County  Court  is  taken  away.  (2  Stat  101.) 

From  a  recurrence  to  the  matters  in  demand,  which  are  legal- 
ly joined  in  this  suitj  it  appears  that  a  Justice  of  the  Peace  had 
not  jurisdiction  of  the  action.  The  County  Court  therefore  had 
jurisdiction  of  the  action.  The  principle  settled  in  the  case  Keys 
r.  Weed.  1  D.  Chip.  Rep.  379  governs  this  case. 

Judgment  that  the  action  do  not  abate. 


MTarland 

v$. 
M^Langh- 

Un. 


Gboyb  Moore  vs.  Rust  Wilsok. 

In  an  action  of  account  at  common  law,  between  merchants,  it  is  nnneoessary  for 
the  plaintiiT  to  state  in  his  declaration  flrom  whose  hands  the  defendant  re- 
ceived the  moneys  for  which  he  is  called  on  to  aoconnt 

THIS  was  an  action  of  account  at  common  law,  in  which  Moore  Snunugtonf 
the  plaintiff  declared  against  Wilson  the  defendant  in  a  plea.  That  ^Sai! 
the  said  Rust  render  a  reasonable  account,  for  the  time  in  which  he 
was  receiver  of  the  money  of  him  the  said  Grove,  from  whatever 
cause  and  contract  coming  to  the  common  profit  of  the  said  Grove 
and  Rust,  whereupon  the  said  Grove  saith  that  he  the  said  Grove 
and  the  said  Rust,  were  heretofore,  to  wit,  from  the  first  day  of 
February,  1817,  to  the  first  day  of  December,  1820,  partners  and 
merchants  in  company,  and  equally  and  jointly  interest^  and  con- 
nected in  carrying  on  the  business  of  merchandize  ordinarily  car- 
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'**JttlS'**'  "^  *^  **  stores  denominated  country  stores,  to  wit,  at  Manchester 
^^^    ^  aforesaid,  and  during  the  time  last  aforesaid,  the  said  Rust  Wiljon 
Moora      *•*  partner  as  aforesaid,  to  wit,  at  Manchester  aforesaid,  received  of 
WUson.    ^°^  ff^Ta  the  profits  of  the  said  business,  the  sum  of  one  thousand 
five  hundred  dollars  over  and  above  his  the  said  Rust's  just  share 
or  part  of  the  same,  to  render  a  reasonable  account  of  the  same  to 
the  said  Grove,  when  he  the  said  Rust  should  be  thereto  afterwards 
requested,  yet  the  said  Rust,  although  often  requested  and  demand- 
ed, and  especially  on  the  1st  day  of  January,  A.  D.  1821  at  Man- 
chester aforesaid,  hath  not  rendered  a  reasonable  account  for  the 
same  to  the  said  Grove  Moore,  but  hitherto  hath,  and  still  doth 
refuse  so  to  do,  to  the  damage  of  the  said  Grove,  as  he  says,  the 
sum  of  one  thousand  five  hundred  dollars. 

To  which  declaration  there  was  a  general  demurrer  and  joinder. 

Sheldon  and  Isham  for  the  defendant. 

In  this  action  it  is  necessary  to  specify  from  whom  the  mooej 
was  received  for  which  the  action  is  brought  1  Via.  Abr.  151, 
175,  176.  Co.  Lit.  172.  BuU.  N.  P.  127.  1  Com.  pig.  122. 
And  the  reasons  are, 

1st — ^That  those  allegations  in  the  declaration  are  material  and 
traversable,  and  plaintiff  cannot  declare,  in  the  same  dedaratioo, 
of  a  receipt  from  the  plaintiff  and  a  receipt  from  a  stranger,  for 
that  makes  two  issues.  IVin.  Abr.  150.  1  Com.  Dig.  118.^ 
(a  4)  123.— (^  5.)     1  Cro.  Eliz.  614. 

2d. — The  party  is  not  obliged  to  account  before  the  Auditors  on- 
ly for  the  sums  specified  in  the  declaration.  1  Vin.  Abr.  175, 176. 

In  those  cases,  in  that  part  of  the  declaration  which  specified 
from  whom  the  money  was  received,  judgment  to  accoant  was  ren- 
dered ;  but  in  that  part  of  the  declaration  which  charged  the  defen- 
dant with  moneys  received  from  persons  unknown  to  the  defendant, 
was  discharged.  As  therefore,  there  is  no  specification  from  whom 
money  was  received  in  this  declaration,  the  defendant  must  be  dis- 
charged from  the  whole.  Again,  if  the  plaintiff  alleges  in  the  de^ 
laration  one  or  two  individuals  from  whom  money  was  received, 
the  Court  will  not  order  judgment  to  accoant  for  all  moneys  in  the 
defendant'a  possession,  if  it  were  received  from  others  not  mentioo- 
ed  in  the  declaration,  but  will  render  judgment  to  account  ooly  for 
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those  sams  which  are  specified  and  made  certain.     For  if  nnder  lftww«J««to*f 
such  a  declaration  the  defendant  were  compelled  to  account  for 
moneys  received  from  persons  not  mentioned  in  the  declaration, 
the  Court  would  not  have  ordered  judgment  to  account  as  to  part 
of  the  declaration,  and  ordered  a  discharge  as  to  the  residue. 

dd. — If  the  plaintiff  could  have  charged  the  defendant  in  this  ac- 
tion of  account  as  bailiff,  there  would  have  been  no  necessity  of  ma- 
king those  allegations,  as  is  necessary  in  charging  him  as  receiver. 

4th. — There  can  be  no  distinction  in  this  respect  between  the 
case  of  a  common  receiyer  and  one  who  becomes  such  during  a 
partnership  concern ;  for  if  the  same  reason  exists  in  the  one 
that  exists  in  the  other,  the  same  principles  must  apply. 

In  the  action  of  account  brought  by  one  merchant  against  an- 
other, those  allegations  are  as  material  and  traversable  as  in  other 
cases :  and  the  same  principles  will  arise  in  this,  as  in  the  case  of 
a  common  receiver.  And  the  defendant  is  compelled  to  account 
before  Auditors  only  for  the  sums  so  specified  and  mentioned  in 
the  declaration.  In  either  case,  it  is  believed,  that  because  part- 
ners are  jointly  interested  in  the  moneys  for  which  the  action  is 
brought,  that  that  can  afford  no  reason  why  they  are  enabled  to 
declare  more  generally  than  in  other  cases ;  for 

1st — ^In  the  action  of  account  brought  by  a  tenant  in  common 
against  his  co-tenant,  it  is  necessary  to  specify  in  the  dedaration 
from  whom  the  money  was  received.     I  Yin.  Abr.  149. 

2dly. — In  the  action  of  account  brought  by  Church  Wardens^ 
it  is  necessary  to  make  )he  same  specifications,  and  so  are  all  the 
forms  and  entries.  1  Yin.  Abr.  176,  177.  Amer.  Free.  130, 
131.     11  Mod.  Bep.  187,  Bbhop  v.  Eagle. 

In  the  last  case  their  interest  is  the  same  as  in  the  case  of  part- 
ners ;  and  the  reason  why  it  is  necessary  to  make  those  aUega** 
tions  in  these  cases,  apply  with  equal  force  to  the  case  of  part- 
ners. And  it  is  this  inconvenience  attending  the  action  of  ac* 
count  which  formed  one  of  the  principal  reasons  why  this  action 
has  gone  almost  into  disuse,  and  given  ground  to  the  more  mod- 
em action  of  assumpsit,  or  to  the  stiU  more  summaiy  method  of 
proceeding  by  Bill  in  Equity. 

Bennet  for  the  plainti^ 

It  is  contended  by  the  plaintiff's  eoansel,  that  this  declaratioa 
12 
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"^^a?^^'  is  sufficient,  and  indeed  in  the  case  of  partners  the  onlj  one  that 
1824.       (^u  \^  drawn. 

Moora  ^^  ^  admitted  that  in  England,  in  the  cases  of  tenants  in  cm- 
WUson  ^'^^^  ^°^  jotnt  tenants,  it  is  necessary  in  actions  charging  one  as 
receiver  J  or  as  Bailiff'  and  receiver,  to  allege  by  whose  hands  the 
moneys  are  received  ;  but  its  omission  there  is  only  cause  of  spe- 
cial demurrer.  In  the  case  of  BaiUffs  it  has  never  been  held  nec- 
essary to  state  by  whose  hands  the  goods  were  received.  1  Coke 
172.  (a.)  7  Bacon  218.     BuUer  N.  P.  127. 

The  reason  of  this  diversity  is,  that  in  the  former  cases  where 
the  defendant  is  charged  as  receiver  from  the  hand  of  the  plain- 
tiff, he  is  entitled  to  his  wager  of  law,  but  not  where  he  is  chu^ 
as  receiver  from  the  hands  of  a  third  person,  or  as  BaiUf,  2 
Salk.  683.    1  Vin.  178. 

The  wager  of  law  was  allowed  on  the  ground,  that  the  plain- 
tiff's claim  was  of  a  secret  nature,  and  supposed  incapable  of  bet- 
ter proof.    2  Bacon  218,  219.     12  Mod.  671,  681. 

As  the  wager  of  law  is  the  ground  of  the  distinction  in  Eng- 
land, and  as  that  is  not  known  in  this  State,  the  same  mode  of 
declaring  in  the  case  of  receivers  would  be  good,  as  in  the  case 
of  Bailiffs.     ^  Cessante  causa  cessat  effectusJ' 

The  action  of  account  at  common  law  between  merdiants,  in 
&vor  of  trade,  is  a  distinct  class  of  cases,  and  it  is  believed  the 
wager  of  law  was  never  allowed  in  such  cases.  Cok.  Lit.  171 
(a.)     B.  N.  P.  127. 

No  reason  can  be  shown  why,  in  this  State,  the  mode  of  decla- 
ring should  be,  as  the  defendant's  counsel  contend  for  in  the  case 
of  receivers,  which  may  not  be  urged  with  equal  propriety  in  the 
case  of  Bailiffs.  The  doctrine  contended  for  would,  in  the  case 
of  merchants,  abolish  the  action  of  account. 

The  plaintiff  must  be  confined  in  his  judgment  gwd  eomptdd 
to  his  allegations  and  proofs.     1  Vin.  175.  (e.) 

AiKEKs  J.  delivered  the  opinion  of  the  Court. 

The  action  of  account,  though  of  late  but  rarely  used  in  Eng- 
land, lay  at  common  law,  not  only  against  a  guardian  in  socage, 
bailiff,  or  receiver,  but  also  in  favor  of  trade  between  merchants. 
The  relation  of  partners  constitutes  a  sufficient  privity  betweeo 
them,  to  give  them  the  action. 


k. 
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Our  statute  adopting  the  common  law  of  England,  and  our  act  *^^**» 
relating  to  actions  of  account,  recognize  and  adopt  the  action,  as      ^^' 
it  existed  at  common  law ;  and  the  latter  act  extends  it  to  some 
other  cases. 

Coke  says,  in  his  Commentary  on  Littleton,  172,  (a.)  That  if 
two  joint  merchants  occupy  their  stock,  goods  and  merchandize, 
in  common,  to  their  common  profit,  one  of  them  naming  himself 
a  merchant,  shall  have  an  account  against  the  other  naming  him 
a  merchant,  and  sluxU  charge  him  as  receptor  denartorum  ipsitts 
B,  ex  quacunque  causa  et  contractu  ad  communem  uHliUUem  tp- 
sorum  A.  et  B.  provemen%  sicut  pit  legem  mercaioriam  rattona" 
hiliter  monstrare  potent. 

Our  statute  does  not  prescribe  the  mode  of  declaring,  and  the 
plaintiff  in  this  case,  has  governed  himself  by  the  directions  of 
Lord  Coke. 

But  it  is  contended  by  the  defendant,  that  the  plaintiff  ought 
to  have  specified  in  his  declaration,  from  whom  the  money  was 
received,  for  which  the  action  was  brought.  And  this  is  his  cause 
for  demurrer.  Authorities  are  cited,  which  show  that  in  Eng- 
land, if  one  be  sued  in  account"  as  receiver,  it  must  be  declared 
by  whose  hands  the  money  was  received.  The  reason  assigned 
by  Buller  J.  for  this  rule,  is,  that  if  it  were  received  by  the  hands 
of  the  plaintiff,  the  defendant  might  wage  his  law — ^a  reason  which 
does  not  exist  here.  But  it  has  not  been  shown,  that  in  England, 
the  wager  of  law  was  ever  permitted  between  joint  merchants* 
And  it  is  believed  that  the  rule  is  there  restricted  to  the  case  of 
common  receivers. 

The  true  rule  is,  that  where  the  privity  between  the  parties  neo* 
essary  to  support  the  action  at  common  law,  depends  upon,  or  is 
created  by  the  receipt  of  the  money,  there  it  must  be  stated  by 
whose  hands  it  was  received,  that  the  defendant  may  know  whence 
bis  liability  arises,  and  be  prepared  to  meet  it ;  but  where  that  priv* 
ity  arises  from  the  connection  or  relationship  of  the  parties,  so  that 
money  may  be  presumed  to  have  been  received  by  the  one,  for 
which  he  is  accountable  to  the  other,  without  the  knowledge  of 
such  other,  by  whom  it  was  received,  (as  in  the  case  of  bailiffs  and 
partners)  then  the  allegation  is  not  necessary.  It  would  be  un- 
reasonable to  require  it ;  but  the  relation  which  constitutes  the 
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privity  must  in  the  latter  case  be  stated.  It  is  stated  in  the  deo- 
isai.'      laration  now  under  consideration. 

It  would  seem  that  in  the  case  of  common  receivers,  the  jadg^ 
ment  qtiod  comptUetj  should  be  in  pursuance  of  the  verdict,  and 
the  accounting  restricted  to  the  receipts  proved.  This  would  ob?h 
ously  render  the  action  of  account  nugatory  as  between  partnen. 

In  actions  against  bailifisy  the  partj  is,  in  no  case,  required  to 
state  bj  whose  hands  the  moneys  were  received.  And  every 
leason,  on  which  the  rule  is  founded,  exempting  them  firom  this 
necessity,  is  equally  applicable  to  the  case  of  co-partnerSi'  The 
Court  are,  therefore,  not  inctined  to  depart  from  the  rule,  as  laid 
down  by  Lord  Coke ;  and  their  judgment  is, 

That  the  declaration  id  sufficient,  and  that  the  defendant  do 
aiccount. 


Bates  vs,  Thompson  and  Barbeb,  Administrators  of  Barbeb. 

• 

A  Justice  of  the  Feaoe  has  no  authority  to  render  a  judgment  by  confeesiOB  if  be 
be  interested  in  the  demand  on  which  the  judgment  is  rendered— the  ose 
coming  within  the  equity  of  that  clause  of  the  23d  section  of  the  act  definiag 
the  powers  of  Justices  of  the  Peace,  which  prohibits  a  Justice  of  the  Pesce 
from  taking  cognizance  of  any  cause,  where  he  sbaJI  be  directly  or  indirectly 
interested  in  the  cause  or  matter  to  be  determined.  Such  pro<^eding  is  there- 
fore coram  non  jvdiee^  Imd  the  Judgment  void. 

jMjviofi,  XHIS  was  an  appeal  from  the  report  of  Commissioners,  taken 
before  the  Judge  of  Probate. 

The  plain tijQT  filed  in  this  Court  a  declaration  on  several  promis- 
sorj  notes,  executed  by  the  intestate,  and  made  payable  to  one  AI- 
son  Squire  or  bearer,  and  by  said  Squire  indorsed  to  the  plaintif. 

The  defendants  pleaded  in  bar  several  judgments,  which  were 
rendered  on  confession  of  the  intestate,  before  the  present  plain- 
tijBT,  as  a  Justice  of  the  Peace,  on  the  11th  day  of  November, 
1819,  in  favor  of  Alson  Squire,  the  original  payee,  upon  the  sct- 
eral  notes  described  in  the  plaintiff's  declaration. 

To  this  plea,  the  plaintiff  replied,  That  thereaflerwards,  on  the 
26th  day  of  January,  1820,  the  defendants'  intestate  prayed  out 
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a  writ  of  audita  querela,  returnable  to  tbe  then  next  Coonty  -^^ijl**^' 
Court  for  the  County  of  Bennington,  wherein  he  alleged  that  tbe      ^^ 
said  notes  were  the  sole  property  of  the  said  Bates  at  the  time      ^^^^ 
be  took  the  said  confession  and  entered  the  pretended  jadgments  j^^^L^^^ 
thereon.    That  the  said  Bates  bad  no  jurisdiction  of  tbe  matter. 
That  tbe  said  intestate  had  been  deceived  and  defrauded  in  that 
respect,  and  bad  bad  no  day  in  Court  to  object  to  tbe  same. 
And  being  threatened  with  executions  issued  on  said  pretended 
judgments  be  prayed  relief  in  the  premises :    Whereupon,  tbe 
same  being  seen  and  understood  by  the  said  County  Court,  they 
considered  that  the  said  judgments  be  held  for  nought,  and  ad- 
judged that  said  intestate  have  and  recover,  &a 

To  this  replication  there  was  a  demurrer,  and  joinder  in  de- 
murrer. 

D.  Robinson  for  tbe  plaintiff 

Church  for  tbe  defendants. 

AiKENS  J.  delivered  tbe  opinion  of  tbe  Court. 

By  tbe  demurrer  all  tbe  facts  well  pleaded  in  tbe  replication 
are  admitted.  From  these  we  learn,  that  tbe  present  plaintiff  did 
as  a  Justice  of  tbe  Peace,  take  tbe  said  confessions  here  pleaded 
in  bar,  upon  demands  which  were  bis  own  property ;  for,  without 
this  fact  having  been  found,  tbe  County  Court  could  not  have  ren- 
dered a  judgment  in  favor  of  the  intestate. 

It  is  true,  as  has  been  contended  by  tbe  defendants  in  ailment, 
that  an  audita  querela  is  not  tbe  proper  mode  to  reverse  a  judg- 
ment It  is  also  true,  that  where  an  execution  which  has  issued 
upon  a  judgment,  is  set  aside,  the  judgment  may  remain.  As 
where  an  administrator  having  obtained  judgment,  af^er  a  repeal 
of  his  letters  of  administration,  prays  out  execution ;  there,  tbe  ex- 
ecution at  his  suit,  will  be  set  aside  on  audita  qtierda^  though  tbe 
judgment  remain.  (2  Sand.  148.)  But  it  does  not  follow,  that, 
where  an  execution,  apparently  regular  upon  tbe  face  of  it,  has  is- 
sued upon  proceedings  coram  nonjudice,  tbe  matters  in  pais  which 
make  the  proceedings  so,  cannot  be  inquired  into,  upon  audita  que^ 
reloy  with  a  view  to  relieve  against  such  executions.  Reason  and 
authority  show,  that,  in  such  case,  it  is  the  proper  and  only  remedy. 
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**Jn^**'  (Cro.  Eliz.  233,  319,  810.  1  Bac  Abr.  196—7,  tit  AuA  Qm, 
^^'  No  judgment  is^thereby  reversed ;  but  such  facts  established  as 
3^4^  show  that  none  ever  existed. 
Thompaon.  ^^  voulsX.  be  confessed,  that  the  record  of  the  judgment  of  (he 
County  Court  is  not  so  technical  as  could  be  desired,  and  possiblj 
it  is  not  entered  in  such  terms  as  would  afford  the  complainant 
the  specific  remedy  which  his  case  obviously  required,  which  was, 
to  be  relieved  from  those  irregular  executions.  But,  it  is  not  the 
less  evidence  of  the  truth  of  the  material  fact  aUeged  in  that 
complaint,  to  wit,  that  the  Justice'who  took  those  confessions  waB 
the  man  in  interest.  Suppose  then,  that  the  fair  import  of  the 
record  is,  that  the  County  Court  intended  to  rever$e  those  judg- 
ments, instead  of  treating  them  as  never  having  existed.  The 
question  still  remains,  Did  they  ever  exist  ?  For  if  they  did  not^ 
a  formal  reversal  could  not  bring  them  into  existence,  or  give 
them  any  legal  effect,  which  they  did  not  possess  before. 

They  did  not  exist,  that  is,  there  were  in  the  contemplation  of 
law  no  such  judgments,  if  the  Justice  had  no  authority  to  take 
them. 

In  the  23d  section[of  the  act/lefining  the  powers  of  Justices  of 
the  Peace,  (1  St.  178.)  it  is  declared  that  no  Justice  of  the  Peace 
shall  take  cognizance  of  any  cause,  where  he  shaU  be  within 
either  the  first,  second,  third  or  fourth  degree  of  affinity  or  con- 
sanguinity, to  either  of  the  parties,  or  shall  be  directly  or  indi- 
rectly interested  in  the  cause  or  nmtter  to  be  determined. 

The  reason  of  this  provision  is,  the  possibility  that  a  Justice 
of  the  Peace,  thus  situated,  may  labor  under  an  influence, 
which  win  cause  him  in  the  exercise  of  the  duties  of  his  office, 
to  work  an  injustice  to  the  opposite  party. 

It  is  true  that  the  21st  section  of  the  same  act,  which  gives  to 
Justices  the  power  to  take  confession  of  debts,  &c  does  not  express^ 
ly  treat  the  proceeding  as  a  cause^  and  seems  to  leave  it  doubtfol 
whether  the  duty  of  the  Justice,  in  such  case,  is  any  thing  more 
than  a  ministerial  act ;  from  the  exercise  of  which,  it  may  be  said, 
he  is  not  expressly  excluded  by  the  23d  section.  But  the  Teiy 
next  section,  (the  22d)  speaks  of  a  judgment  rendered  by  a  Jus- 
tice of  the  Peace,  on  confession^  &c.  Now  it  is  difficult  to  con- 
ceive, how,  in  legal  proceedings,  a  Justice  can  render  a  jvdgmt^ 
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without  taking  cognizance  of  a  cause,  or  matter  to  be  determined,  ^"*j^J?^ 
by  such  judgment.     Suppose  it  to  be  doubtful  from  the  language       ^®** 
of  the  debtor,  whether  he  voluntarily  confess  the  debt  or  not :      g^j^ 
The  Justice  must  necesarily  judge  of  the  weight  of  the  language  xhompeon. 
used.    The  declarations  of  the  debtor  are,  from  prudential  mo- 
tives, substituted  by  the  statute,  in  lieu  of  the  process  and  the 
testimony ;  but  they  will  vary,  and  the  idea  ot  judicial  cognizance 
cannot  be  excluded  < 

A  record  of  confession  is  the  same,  in  effect,  as  the  record  of  a 
judgment  after  the  most  serious  trial.  It  changes  the  nature  of  the 
demand  from  a  simple  contract,  liable  to  be  avoided  in  a  variety 
of  ways,  to  a  debt  of  record,  of  which  the  record  itself  is  plenary 

proof. 

If  then,  the  law  regards  the  purity  of  justice  with  such  strict- 
ness, that  it  will  not  permit  a  magistrate  to  take  jurisdiction  of  a 
cause,  where  he  is  related  to  either  of  the  parties  in  the  fourth 
degree  of  afl^ity,  for  fear  of  an  improper  bias,  though  the  judg- 
ment is  to  be  rendered  publicly  in  the  face  of  the  world,  and  up- 
on the  oath  of  a  disinterested  Jury  too,  if  either  party  request  it, 
with  the  right  of  appeal  superadded,  how  much  more  ought  it  to 
deny  to  a  magistrate  the  power  of  settling  his  own  disputes,  by 
judging  of  the  legal  import  of  the  language  of  his  debtor,  and  of 
solving  by  the  magic  of  his  own  record,  made  in  secret,  any  doubt 
he  might  entertain  of  the  justice  of  his  own  demands  I 

The  case  of  a  confession  i?,  therefore,  clearly  within  the  equity 
of  the  23d  section  of  the  act  regulating  the  powers  of  Justices 
of  the  Peace  within  this  State. 

It  follows  then,  that  Willard  Bates  had  no  authority  to  take 
and  record  the  judgments  upon  confession,  which  are  pleaded  in 
bar.  They  must  be  regarded  as  in  the  nature  of  proceedings 
eoram  non  judice,  by  which  no  one  is  estopped.  There  must 
therefore  be 

Judgment  for  the  plamtiff. 
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Wimdknm 
Kay 

um!        B&iqgs  and  Mobbis  Administrators  of  Timotht  Lotell 

vs. 
Fish  et  aL 

A  mortgage  de«d  Is  nothing  more  than  a  pledge  of  real  estate,  as  seoarity  fortbe 
payment  of  a  debt  It  is  an  accident  of  the  debt,  and  liable,  at  all  timcft,  be- 
fore the  equity  of  redemption  is  foreclosed,  to  be  defiaated  by  the  payxneat  of 
the  debt. 

THIS  was  an  action  of  ejectment  for  lands  in  Rockingham. 
On  trial  upon  the  general  issue,  the  plaintiffs  gave  in  evidence  a 
mortgage  deed  executed  bj  the  said  Fish  to  the  said  Loveli  of 
the  lands  described  in  their  declaration,  dated  March  1,  1806| 
conditioned  for  the  payment  of  a  note  of  hand  of  even  date,  by 
said  Fish  to  said  Loveli,  for  $1000,  payable  on  or  before  the  1st 
day  of  March,  1816,  with  interest  annually.  The  defendants 
admitted  they  were  in  the  possession  of  the  premises. 

Here  the  plaintifl^  rested  their  case,  whereupon  it  was  objected 
by  the  counsel  for  the  defendants,  and  decided  by  the  Court,  that 
inasmuch  as  the  plaintiffs  had  not  produced  the  note  described  in 
the  condition  of  said  deed,  or  otherwise  accounted  for  the  same, 
the  plaintiflb  were  not  entitled  to  recover. 

The  said  note  being  in  the  hands  of  the  defendants'  counsel  io 
Court,  was,  at  the  request  of  the  plaintiffs,  produced,  and  given 
in  evidence  by  them ;  upon  which  the  interest  was  r^ularlj  in- 
dorsed as  paid,  to  the  1st  March,  1809.  Then  followed  this  ae- 
Bignment : — ^  April  17, 1813.  Yaloe  received,  in  the  sum  of  six 
hundred  and  fifty  dollars.  I  order  the  contents  of  the  vitbia 
note  to  be  paid  to  Jonas  Fish* 

(Signed)  ELIJAH  LOVELL,  Jr." 

The  plaintiffs  then  gave  in  evidence  the  deposition  of  Samoel 
Hubbard,  who  testified  that  in  1812,  Timothy  Loveli  first  deli?e^ 
ed  this  note  to  Elijah  Loveli,  Jr.  as  an  attorney^  to  collect  the  inte- 
re^  then  due,  and  took  Elijah's  receipt  for  the  same.  That  some 
months  afterwards,  Elijah  returned  the  note  to  Timothy,  saying  be 
could  not  collect  any  thing  upon  it,  and  took  up  his  own  receipt. 
That  at  the  same  time  (as  the  witness  believed)  in  consequence  of 
representations  made  by  Elijah,  Timothy  requested  him  again  to 
take  this  note,  and  do  the  best  he  could  with  it.     On  his  cross  ex- 
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aminatioQ  bis  answer  was,  that  Timothy  told  him  (Elijah)  to  get  '"iJiy^' 

it,  or  do  the  best  he  could  with  it ;  or  words  to  that  effect  ^®^* 

He  also  testified  that  another  man  was  present,  whom  he  did  Briggs  and 

not  know,  but  has  since  understood  that  his  name  was  Wright  'Morris 


vt. 


The  deposition  of  Wright,  made  in  August,  1819,  was  then  in-  *^^  ***^- 
troduced  bj  the  defendants.  This  witness  testified,  that  six  or  sev- 
en years  ago  he  was  at  Timothy  Lovell's  with  Elijah  Lovell,  Jr. 
That  Timothy  delivered  a  note  to  Elijah,  Jr.  which  he  called  the 
Fish  note,  and  told  him  to  take  it  and  do  the  best  he  could  with  it 

Hugh  Henry  was  also  introduced  as  a  witness,  who  testified, 
that  Elijah  Lovell,  Jr.  ofifered  to  sell  the  note  to  him,  which  he  de- 
clined purchasing.  That  John  Fish  was  insolvent,  and  that  the 
property  was  not  worth  more  than  five  or  six  hundred  dollars. 
That  Jonas  Fish  advised  with  him  about  purchasing  the  note, 
which  he  advised  him  not  to  do ;  but  that  Jonas  said,  if  he  purchas- 
ed he  could  make  an  arrangement  with  John,  and  get  the  property. 

The  defendants  also  gave  in  evidence  a  quit-claim  deed  of  the 
premises  from  John  to  Jonas  Fish,  dated  January  11,  1814 

The  Court  decided  that  by  the  law  arising  upon  these  facts, 
the  plaintifis  were  not  entitled  to  recover ;  and  directed  that  a 
nonsuit  be  entered,  with  liberty  for  the  plainti£&  to  move  the 
Court  to  set  aside  the  nonsuit,  and  for  a  new  trial. 

To  which  opinion  of  the  Court,  the  plainti£&  excepted,  and 
now  at  this  term  move  the  Court  aocordingly. 

AiKENS  J.  delivered  the  opinion  of  the  Court. 

The  mortgage  upon  which  the  plaintiffs  seek  to  recover,  is 
nothing  else  than  a  pledge  of  the  real  estate,  as  security  for  the 
payment  of  the  note.  It  is  an  accident  of  the  debt,  and  liable 
at  all  times,  before  the  equity  of  redemption  is  foreclosed,  to 
be  defeated  by  the  payment  of  it 

The  note  secured  by  that  mortgage  was,  on  the  17th  of  April, 
1813,  transferred  to  Jonas  Fish,  one  of  the  defendants,  for  the  con- 
sideration of  $650,  by  Elijah  Lovell,  Jr. — the  maker  of  the  note 
being  at  that  time  insolvent,  and  the  mortgaged  premises  not  worth 
more  than  5  or  $600.  If  this  transfer  had  been  made  by  Timothy 
Lovell  himself,  under  those  circumstances,  there  could  be  no 
doubt,  but  that  his  lien  upon  the  land  by  virtue  of  the  mortgage 
13 
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Wmdham,   •would  have  followed  the  debt :  for  whatever  will  pass  the  one 

May,  '  "^ 

1824.       ^iii  carry  the  other  along  with  it.     The  only  question,  therefore, 
^JT^^^*^  is,  whether  Elijah  Lovell,  Jr.  had  power  and  authority  from  Tim- 
Morris     Qthy  Lovell  to  transfer  the  note  in  ths  manner,  and  for  the  coo- 
Fish  etai.   sideration,  which  he  did. 

If  such  authority  was  given,  it  must  be  the  legal  inference  from 
the  facts  in  testimony.     It  is  true  that  the  language  of  Timothy 
Lovell  at  the  time  of  the  second  delivery  of  this  note,  was  very 
indefinite,  and  was  such,  as  if  addressed  to  an  attorney,  od  the 
ordinary  delivery  of  a  note  for  collection,  it  would  not  confer  the 
authority  in  question.     But  was  this  such  a  delivery  ?    We  are 
of  opinion  that  it  was  not     But  that  the  language  was  made  use 
of  in  view  of  a  sale,  and  not  of  a  collection.     Elijah,  the  atto^ 
ney  had  had  this  note  in  his  hands  several  months,  for  the  po^ 
pose  of  collecting  the  interest  then  due.     He,  on  this  very  occa- 
sion, had  returned  it  to  Timothy,  uncollected,  with  the  declaration, 
^  that  he  could  not  collect  anything  upon  it,"  and  had  taken  up 
his  receipt.     But,  as  the  witness  says,  in  consequence  of  some 
representations  made  by  Elijah,  Timothy  again  delivered  him  the 
note  with  the  instructions  before  mentioned.    It  is  to  be  sappo8- 
ed  that  afber  returning  the  note  with  the  representation  that  he 
could  collect  nothing,  he  immediately  made  a  second  representa- 
tion falsifying  his  first  ?     It  is  not  to  be  believed. 

But  the  note  was  not  delivered  a  second  time  without  an  object. 
That  object  could  not  have  been  the  collection  of  interest ;  for  that 
was  declared  on  the  spot  to  be  impracticable.  It  could  not  hare 
been  to  collect  the  principal ;  for  it  was  not  due.  It  could  not  hsTe 
been  to  commence  a  suit  upon  the  mortgage ;  for  the  mortgage 
was  not  delivered.  It  must  have  been  then  for  the  purpose  of 
effecting  a  sale,  in  the  doing  which,  his  instructions  were  to  do 
the  best  he  could  with  it.  And  nothing  appears  but  what  be  was 
faithful  to  those  instructions ;  but  on  the  contrary  it  does  appear, 
that  he  sold  the  note  to  one  of  the  defendants  now  in  possession 
for  more  than  it  was  worth,  including  the  mortgage  security. 

This  conclusion  is  strengthened  by  the  facts,  that  soon  after  the 
second  delivery,  Elijah  Lovell,  Jr.  openly  and  publicly  offered  the 
demand  for  sale,  not  to  the  purchaser  alone,  but  to  the  witness, 
Henry.    That  the  purchaser  took  time  to  advise  on  the  subject 
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That  Timothy  Lovell  lived  in  the  vicinity,  and  mast  be  presumed    '^'jjJJ^' 
to  have  been  cognizant  of  the  facts-     We  think,  therefore,  that       ^*^ 
the  conclusion  is  fair  and  irresistible,  that  the  note  was  delivered  ^ 
for  the  purpose  of  a  sale  on  the  best  terms  that  could  be  procur- 
ed ;  and  that  it  would  be  monstrous  injustice,  now  to  ray,  that  *^**  **  **• 
the  agent  had  exceeded  the  broadest  instructions  possible,  in  doing 
the  only  act,  in  view  of  which,  those  instructions  could  have  been 
rationally  given. 

Judgment  that  the  plaintifl&  take  nothing  by  their  motion. 


««. 


1824. 


Town  of  Jaitaica  vs.  Town  of  Guilfobd. 

If  one  town  inpport  a  pauper  belonging  to  another  town,  the  expenie  incurred 
for  the  support  of  such  pauper  can  in  no  case  be  reeorered  against  the  town  to 
which  sacb  pauper  beionga,  except  by  force  of  some  statute  regulation— there 
being  no  common  law  right  of  recorery  in  such  case. 

An  action  of  indebitatus  assumpsit  will  lie  against  a  corporation. 

THIS  was  an  action  of  indebitatus  assumpsit    The  dedara-      Ma^,  ' 
tion  contained  three  counts. 

1st. — For  moneys  paid,  laid  out,  and  expended. 

2d. — For  work  and  labor,  care  and  diligence,  and  the  services 
of  the  said  town  of  Jamaica,  in  the  support  and  maintenance  of 
one  Jerusha  Cook,  a  pauper. 

dd. — The  third  count  was  a  special  one,  setting  forth  the  whole 
case,  and  the  record,  in  part,  of  a  judgment  in  a  former  suit,  re- 
specting the  same  pauper,  in  which  Guilford  had  recovered  a 
judgment  against  Jamaica,  and  taken  out  execution,  and  collected 
of  Jamaica  the  amount  thereof:  After  which,  upon  petition  of 
Jamaica,  a  new  trial  was  granted,  in  which  new  trial,  a  verdict 
was  returned  in  favor  of  Jamaica,  upon  which  the  Court  render, 
ed  judgment  that  Jamaica  recover  of  GoiHbrd  their  costs,  leaiv- 
ing  the  moneys  collected  by  Guilford  of  Jamaica,  upon  the  first 
judgment,  in  the  possession  of  Guilford. 

Issue  to  the  Jury,  and  verdict  for  the  plaintiff. 

On  a  motion  that  the  verdict  be  set  aside  and  a  new  trial 
granted,  founded  upon  exceptions  taken  at  the  trial,  the  Gourtf 
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Junaioa 
Gvilibrd. 


^]S£r^*  on  argument,  adhered  to  their  opinion,  as  expressed  in  their  charge 
18M.       to  i\^Q  Jury,  and  decided, 

Ist. — ^That  Jamaica  is  not  entitled  in  law,  to  recover  of  GoD- 
ford,  for  expenses  in  keeping  and  supporting  the  pauper,  after 
taking  her  back  from  the  town  of  Guilford,  (which  they  did  do, 
and  supported  her  from  the  period  of  the  first  judgment  above 
mentioned,  till  the  time  of  her  death ;)  because,  there  b  no  com- 
mon  law  right  existing  in  such  case. 

2dl7. — ^That  Jamaica  is  entitled  to  recover  back  the  amount 
of  moneys  collected  on  the  first  judgment,  which  has  since  been 
vacated,  together  with  interest  on  the  same ;  and  that  itmaj  well 
be  recovered  in  this  form  of  action ;  for,  where  money  has  been 
received  under  such  circumstances,  that  it  cannot  legally  be  re- 
tained, there  being  no  special  promise  to  repay  it,  it  is  no  greater 
fiction  for  the  law  to  raise  a  promise  by  implication,  against  a 
corporation,  than  against  an  individual.* 

Ordered^  That  the  defendant  take  nothing  by  the  motion  for  a 
new  trial,  and  judgment  rendered  on  the  verdict. 


Windham. 
May, 


Oyerseebs  of  the  Poor  of  Gotlpord 
Overseers  of  the  Poor  of  Jaicajca. 

A  writ  or  prooeas  against  the  Oreraeers  of  the  Poor  of  a  town,  is  in  effect  agiivt 
sacb  town,  and  within  the  provisions  of  the  24th  section  of  the  Jndidarr  Ad, 
and  most  be  served  at  least  thirty  days  before  the  seasion  of  the  Court  to 
which  it  is  made  retnmable. 

A  dtation  to  appear  and  show  cause  why  a  new  trial  should  not  be  grtated.  ii 
within  the  same  provision,  and  is  not  taken  out  of  the  above  menHoned  itisstt 
by  the  act  authoiising  the  Court  to  grant  new  trials. 

THIS  was  a  petition  for  a  new  trial,  brought  before  this  Court, 
by  the  overseers  of  the  poor  of  the  town  of  Guilford  against  the 
overseers  of  the  poor  of  the  town  of  Jamaica. 

The  defendants  pleaded  in  abatement  that  the  citation  was  not 


•  See  the  caae  Prootor  «f .  Webber,  1  D.  Chip.  Rep.  879. 


OF  THE  STATE  OF  VERMONT.  105 

served  thirty  days  before  the  session  of  the  Court  to  which  it  was    Wijjiaw, 
made  returnable.  laul 

T,  Phelps  for  the  plaintiffs.  Guilford 

C,  Phelps  for  the  defendants. 

Skinner  Ch.  J.  delivered  the  opinion  of  the  Court. 
Two  questions  are  presented  in  this  case  for  the  opinion  of 
the  Court.    The  first  arises  under  the  24th  section  of  the  Judi- 
ciary Act,  from  which  it  is  contended  by  the  petitioner,  that 
twelve  days  only  is  required  for  the  service  of  any  writ  or  process, 
prior  to  the  return,  against  overseers  of  the  poor.     The  other 
arises  under  the  2d  section  of  the  Statute  empowering  Courts  to 
grant  new  trials ;  and  it  is  contended  by  the  petitioner  that  twelve 
days  notice  is  sufficient  in  all  cases  of  petition  for  new  trial. 
Considering  this  a  writ  or  process  embraced  in  the  24th  section 
of  the  Judiciary  Act,  it  is  evident  the  Legislature  in  limiting  the 
time  of  service,  intended  to  distinguish  the  case  in  which  service 
was  to  be  made  upon  a  person  being  the  party  really  in  interest, 
from  that  in  which  service  was  to  be  made  upon  the  person  who 
by  reason  of  his  official  character  is  made  the  representative, 
agent  or  trustee  of  the  party  in  interest,  such  party  being  a  body 
politic     And  the  reason  of  the  law  is  apparent  from  the  consid- 
eration that  in  the  latter  case  sufficient  time  must  be  given  for 
the  corporation  to  be  called  together  to  advise  and  direct,  and 
this  as  well  for  the  interest  of  the  corporation,  as  for  the  security 
of  the  agent,  and  although  overseers  of  the  poor  are  not  named, 
yet  it  is  the  duty  of  the  Court  to  give  such  construction  to  the 
statute  as  will  meet  the  intention  of  the  Legislature. 

The  words  of  the  statute,  requiring  thirty  days  notice,  are, 
^  Every  writ  or  process  issued  against  any  county,  town,  district, 
society,  trustees,  proprietors  or  other  community  or  corporation." 
The  Court  consider  this  may  with  propriety  be  considered  pro- 
cess against  a  corporation,  that  is,  the  town  of  Jamaica,  which  is 
virtually  the  party,  and  not  the  overseers  of  the  poor,  or  if  they 
were,  they  may  very  properly  be  held  as  trustees  of  the  town, 
and  therefore  embraced  in  the  letter  of  the  statute. 

Upon  the  other  question,  it  is  material  to  remark,  that  unless 
the  statute  authorizing  the  Court  to  grant  new  trials,  has  express- 
ly appointed  a  shorter  period  for  the  service  of  the  citation  than 
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no  doubt  thirty  days  is  required ;  for  the  citation  must  be  consid- 
ered a  writ  or  process,  in  the  language  of  that  section  of  the  stat- 
ute.  The  Legislature  say  the  citation  shall  ^'  be  served  in  the 
same  manner  as  original  writs  are  by  law  served,  at  least  twelve 
days  before  the  sitting  of  the  Court,"  Sec 

If  the  provision  had  been,  that  service  should  be  made  in  (he 
same  manner^  without  adding,  at  least  twelve  days,  there  would 
have  been  no  question  but  the  service  must  have  been  thirty  dajs 
before  the  session  of  the  Court.  For  it  could  not  be  supposed 
that  the  time  when  was  not  as  much  included  in  the  expression 
manner,  as  the  place  where,  or  the  person  upon  whom  service  was 
to  be  made  ;  and  if  any  thing  was  intended  by  the  after  words, 
at  least  twelve  days,  &c.  it  must  be  understood,  that  as  reference 
was  made  to  original  writs  generally,  which  may  not  in  all  cases 
have  required  twelve  days  service  before  the  return,  that  a  short- 
er period  might  thereby  be  excluded. 

The  process  therefore  must  be  dismissed. 


Wndkam, 
May, 
18S1 


State's  Treasurer  vs.  Pierce  et  aL 

The  statute  atithoriziiig  Jnitfoes  of  the  Peace  to  oommlt  or  Uod  over  for  trial, 
does  not  require  a  return  of  the  original  recognizance  to  be  made  to  the  Cooit 
before  which  the  accused  is  bound  to  appear;  but  a  rttum  of  a  eopf  is  suffi- 
cient. 

THIS  was  an  action  of  debt  on  recognizance. 
S.  ElUot,  State's  Attorney,  for  the  plaintiff 
Bradley  and  KeUogg  for  the  defendants. 

The  statement  of  the  case  will  cleariy  appear  from  the  opinioo 
of  the  Court,  delivered  by. 

Skinner  Ch.  J.  From  the  declaration  it  appears  that  com- 
plaint having  been  made  against  Loten  Pierce,  the  principal,  for 
the  crime  of  passing  counterfeit  bank  notes,  he  was  duly  held 
before  Justice  Smith  upon  a  warrant  issued  on  that  occasion,  and 
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was  by  that  magistrate,  according  to  the  provisions  of  the  statute,  "'jJi^' 
bound  over  to  be  tried  by  the  Supreme  Court,  at  the  then  next  ■*®** 
September  term,  1828,  at  which  term,  copies  of  the  Justice's  rec- 
ords and  proceedings,  and  of  the  bond  of  recognizance  having  been 
returned,  an  indictment  was  bj  the  Grand  Jury  found  and  return- 
ed against  him,  who  on  being  duly  called,  failed  to  appear,  and 
the  bail  neglected  to  produce  the  [unncipal  in  Court — ^that  copies 
of  the  records  and  proceedings  of  the  said  Justice,  and  also  the 
bond  of  recognizance  are  ready  here  in  Court  to  be  shown. 

The  special  cause  of  demurrer  upon  which  the  defendants  rely 
is,  that  it  does  not  appear  by  the  declaration  that  the  bond  of  re- 
cognizance is  of  record  in  the  Supreme  Court.  The  words  of 
the  declaration  are,  **  As  by  true  copies  of  the  records  and.  pro- 
ceedings of  the  said  Benjamin  Smith,  Esq.  Justice  of  the  Peace 
as  aforesaid,  at  his  said  Justice  Court,  holden  as  aforesaid,  for  the 
examination  of  the  said  Loten  Pierce  as  aforesaid,  and  duly  at- 
tested by  the  said  Benjamin  Smith,  Esq.  Justice  of  the  Peace  as 
aforesaid,  and  also  the  bond  of  recognizance  of  said  Loten  Pierce, 
Ezekiel  Pierce,  and  Ezekiel  Pierce,  Jr.  taken  and  acknowledged 
before  the  said  Benjamin  Smith,  Esq.  Justice  as  aforesaid,  now 
ready  in  this  Hon.  Supreme  Court  to  be  shown." 

From  this  language  it  would  appear  that  the  original  bond  of 
recognizance,  that  is  the  record  thereof  made  by  the  Justice,  was 
in  this  Court,  at  the  time  of  declaring ;  and  if  so,  the  declaration 
is  correct  in  this  particular,  admitting  the  statute  required  the 
return  of  the  originaL  The  reference  to  the  record  by  the  prout 
pcUet  per  recordum  is  well  made. 

It  is  further  insisted  in  argument,  that  there  is  a  substantial  de- 
fect in  another  part  of  the  declaration,  in  this,  '*  that  it  appears 
that  copies  of  the  recognizance,  taken  before  the  Justice,  were 
returned  to  the  Supreme  Court,  called  out  and  adjudged  forfeit, 
whereas  it  should  appear  that  the  original  recognizance  was  re- 
turned, called  out,  and  adjudged  forfeit  before  suit  brought." 

By  statute,  in  England,  as  also  in  many  of  the  States,  the  orig- 
inal examination  and  recognizance  are  required  to  be  returned. 
In  this  State,  the  Legislature  have  not  authorized  the  examina- 
tion of  the  accused,  nor  is  the  magistrate  directed  in  relation  to  the 
return.  The  uniform  practice  was  for  many  years  to  return  cer- 
tified copies,  and  this  appears  to  have  been  approved  by  the  Court. 
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The  statute  referred  to  by  the  defendant's  counsel,  directing  a 
Judge  who  takes  a  recognizance  of  a  person  imprisoned  for  a 
bailable  offence,  to  return  the  same,  is  explicit  But  the  statute 
authorizing  Justices  of  the  Peace  to  commit  or  bind  over  for  tri- 
al, does  not  require  any  return  to  be  made  to  the  Court  before 
which  the  accused  is  to  appear.  If  the  practice  under  the  stat- 
ute had  been  to  send  the  original  into  this  Court,  and  to  have 
declared  upon  it  as  a  record  here,  it  would  perhaps  have  been 
more  correct  and  convenient.  More  verity  is  certainly  attached 
to  the  original,  than  to  a  copy ;  and  the  costs  of  copies  would  be 
avoided.  But  as  no  decision  is  stated  or  known  to  have  been 
made,  opposed  to  what  is  believed  to  have  been  the  practice  ever 
since  the  statute  was  passed,  the  judgment  must  be  that 

The  declaration  is  sufficient 


Stone  vs.  Proctor. 

The  act  fixing  the  time  within  which  actions  must  be  entered  in  Justices'  Courts, 
is  directory  to  the  Justices.  Of  the  actual  time  of  entry  the  Justice  is  necessa- 
rily the  Judge  in  the  first  instance.  If  the  party  be  dissatisfied  with  his  deci- 
sion, he  may  plead  the  matter  in  abatement,  and  have  the  fact  found  by  a  Jury; 
but,  if  he  waive  it,  and  plead  to  the  merits  of  the  action,  he  is  and  ought  to  be 
bound  by  his  election,  and  the  defendant  can  never  thereafter  avail  himself  of 
the  same  matter  in  abatement,  by  writ  of  error  or  otherwise. 

If  a  bam  or  farm-yard  jmaaea  with  the  farm  by  a  deed  of  conveyance,  and  if  the 
grantor  convey  the  manure  ft-om  the  fkrm  and  use  or  dispose  of  it,  the  purehas- 
er  of  the  farm  may  maintain  trover  against  him,  and  recover  the  value  of  the 
manure. 


Windsor^ 
May, 
1824. 


THIS  was  a  writ  of  error  brought  to  reverse  a  judgment  ren- 
dered by  the  County  Court  for  the  County  of  Windsor,  in  an  action 
of  trover,  originally  commenced  before  a  Justice  of  the  Peace.  On 
trial  before  the  Justice,  the  defendant  made  a  motion  to  the  Court, 
ore  tenusy  to  dismiss  the  action,  for  that  it  was  not  entered  or  called 
within  two  hours  after  the  time  set  in  the  writ  for  trial.  The  Jus- 
tice refused  to  dismiss  the  action,  whereupon  the  defendant  went 
to  trial  upon  the  merits,  and  judgment  was  for  the  plaintiff — from 
which  the  defendant  entered  an  appeal  to  the  County  CoarL 
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The  defendant  renewed  his  motion  in  the  Coanty  Court  to  dis- 
miss the  action,  which  was  overruled  hj  the  Court. 

The  defendant  then  pleaded  the  general  issue,  and  the  Jury 
returned  a  verdict  for  th^plaintifl^  on  which  judgment  was  ren* 
dered :  Upon  which  the  defendant  filed  the  following  bill  of  ex- 
ceptions which  was  allowed  bj  the  Judges,  on  which  this  writ  of 
error  was  brought. 

Before  the  trial  of  said  action,  the  defendant  filed  his  motion  to 
dismiss  said  action,  on  the  ground  that  the  same  was  not  entered  in 
the  Justice's  Court  till  more  than  two  hours  after  the  time  set  in  the 
plaintiff 's  writ  for  trial.  Reference  is  had  to  said  petition  on  file, 
and  the  defendant  offered  to  prove  that  he  requested  the  Justice 
who  tried  said  action,  to  make  a  record  of  said  objection  of  the  de- 
fendant to  the  entry  of  said  action,  and  certify  the  same  to  the  Court; 
but  said  plaintiff  objected  to  the  Court's  receiving  said  motion  to  dis- 
miss, so  as  to  try  its  merits,  and  said  Court  sanctioned  said  objec- 
tion, and  refused  to  receive  said  motion  to  dismiss  so  as  to  try  its 
merits.  And  on  trial  of  said  action  to  the  Jury,  the  only  evidence 
the  plaintiff  adduced  to  show  his  title  to  the  manure  sued  for,  was  a 
deed  from  the  defendant  to  the  plaintiff,  dated  March  the  2d,  1822, 
of  the  land  on  which  said  manure  then  was,  as  it  originally  lay  in 
the  barn-yard  and  in  heaps  at  the  stable  windows,  and  it  was  admit- 
ted by  the  plaintiff  that  the  defendant  was  to  retain  possession  of 
said  land  till  the  first  of  April,  in  said  year  1822,  and  the  plaintiff 
proved  that  said  defendant,  before  said  first  of  April,  to  wit,  on  the 
28th  and  29th  days  of  said  March,  carted  said  manure  off  from 
said  premises  to  a  distance  of  forty  or  fifty  rods,  and  there  placed 
the  same  in  a  heap,  on  the  land  of  a  Mr.  Tuttle,  and  that  in  May 
following  the  defendant  sold  the  same.  The  plaintiff  also  proved 
the  value  of  said  manure,  which  is  all  the  testimony  adduced  by  the 
plaintiff.  And  the  defendant  moved  the  Court  to  order  a  nonsuit 
on  the  ground  that  said  testimony  did  not  support  said  action ;  but 
said  Court  refused  to  order  a  nonsuit,  but  suffered  said  action  to 
proceed.  Said  defendant  then  requested  said  Court  to  give  in 
charge  to  said  Jury,  that  said  manure,  as  it  lay,  when  said  deed 
was  given,  was  personal  e8tate,«nd  of  course  the  plaintiff  had  no 
right  to  the  same  by  said  deed — also,  that  if  said  manure  was  real 
estate,  and  the  title  passed  to  the  plaintiff  by  said  deed,  yet  if  the 
14 
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Jury  shoald  find  that  the  defenditnt  serering  the  same  from  the 
freehold,  and  carrying  it  away  from  said  premises,  and  placing 
the  same  in  said  heap,  was  oi  e  continued  act,  the  action  of  tro- 
Ter  would  not  lie.  But  said  Court  refused  so  to  charge  said 
Jury,  but  did  then  charge  to  the  contrary  on  both  of  said  pmnts; 
and  as  said  matters  do  not  appear  of  record,  &c 

The  errors  specially  assigned  are, 

1. — ^That  the  County  Court  refused  to  hear  and  try  the  merits 
of  a  motion  to  dismiss  the  action  made  by  Stone  the  defendant 
below,  (which  motion  was  predicated  on  matters  dehon  the  re- 
cord) and  also  that  they  refused  to  dismiss  or  order  a  nonsuit  in 
said  action,  upon  said  motion. 

2. — ^Tbat  said  Court  refused  to  charge  the  Jury  that  said  man- 
Bre  in  the  situation  in  which  it  was,  was  personal  estate,  and  did 
not  pass  by  the  deed,  but  on  the  contrary  did  charge  the  Jury 
that  the  same  was  real  estate,  and  did  pass  by  the  deed. 

8. — That  said  Court  refused  to  charge  the  Jury,  that  if  they 
should  find,  that  the  severing  of  said  manure  from  the  freehold, 
and  carrying  the  same  away,  was  one  continued  act,  trover  would 
not  lie  for  the  same,  but  did  charge  the  Jury  that  even  if  they 
should  so  find,  yet  trover  would  lie. 

Plea — There  is  no  error, 

Nutchimon  for  the  plaintiff  in  error. 

Procter  brought  his  action  of  trover  before  a  Justice  hr  forty 
cart-loads  of  manure.  The  plaintiff  did  not  enter  his  action  be> 
fbre  the  Justice  till  after  two  hours  from  the  time  prescribed  in 
the  writ  for  its  return.  Stone  objected  to  the  entry  of  the  action. 
The  Justice  overruled  the  objection,  and  entered  the  action. 
The  trial  proceeded.  The  plaintiff,  Proctor,  recovered  judgment, 
and  Stone  a|^)ealed  to  the  County  Court.  Stoae's  att^ney  ap- 
plied to  the  Justice  for  the  copies  of  the  case  and  the  appeal, 
and  particularly  requested  the  Justice  to  transmit  with  the  copies, 
and  as  a  part  thereof,  the  objection  of  the  defendant  to  the  entry 
of  the  action  ofter  the  two  hours  had  expired.  But  the  espies 
were  made  and  forwarded  by  the  Justice,  wholly  omitting  that 
part  which  related  to  the  objectioB  to  the  entry  of  the  action. 

Stone  made  liia  OMtioii  ia  writing,  to  the  County  Court  far  a 
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dismisfial  of  the  actios,  on  the  ground  that  the  Justice  had  no  ju- 
risdn^n  of  the  action  through  want  of  a  seasonable  entry,  and 
oflTered  to  prove  the  non  entry  within  two  hours — the  ohjection 
made  to  the  entry,  and  the  overruling  the  objection,  and  the  re- 
quest Duide  to  the  Justice  to  have  all  this  appear  in  his  copies  of 
the  appeal,  and  showed  by  the  copies  of  the  appeal  that  the  de- 
fendant had  not,  in  writing,  asst'nted  to  the  entry*  But  said 
County  Court  refused  to  bear  the  evidence  upon,  or  in  any  way 
to  try  the  merits  of  said  motion,  but  did  dismiss  the  same  with- 
out trying  its  merits. 

This  is  €is$igned  for  error,  and  we  deem  it  to  he  error.  If  the 
fact  were  as  we  contend,  the  Justice  had  no  juri^diction.  The 
statute  is  peremptory  that  the  action  shall  not  be  entered  after 
two  hours,  unless  by  the  consent  of  the  defendant,  and  said  con- 
sent entered  of  record.     See  stat.  Vol.  1,  p.  185 — 6. 

If  the  Justice  did  not  enter  of  record  any  consent,  which  he  did 
not  in  this  case,  and  refused  to  send  up  a  record  of  objection,  these 
facts  should  be  proved  by  parol ;  and  being  proved,  should  prevail. 

We  rely,  as  in  point,  upon  8  John.  R.  391,  Proudfit  r.  Henman 
and  Uenman.  Same  409,  Low  v.  Rice.  7  Mass.  28.  11  John. 
407. 

The  points  on  which  the  other  errors  are  assigned  aro.='e  upon 
the  motion  for  non-suit,  and  in  the  charge  to  the  Jury,  and  the 
G)urt  refusing  to  charge  as  requested.     These  depend 

1st. — Upon  the  question  whether  the  manure  as  it  lay  origi- 
nally in  the  barn-yard,  and  in  heaps  at  the  barn-windows,  was 
real  estate,  and  passed  by  the  deed  of  Stone  to  Proctor,  or 
whether  it  was  personal  estate,  and  might  be  used  by  Stone,  not- 
withstanding his  deed.     And 

2dly. — Whether  the  taking  and  carrying  away  of  the  manure, 
if  all  one  continued  act  tiU  it  was  placed  off  the  premises  on 
other  lands,  would  support  an  action  of  trover,  or  must  be  tres- 
pass. Upon  the  first  of  those  points,  we  find  but  one  instance  in 
which  the  question  was  ever  raised,  and  in  that  it  was  decided  to 
be  personal  estate.  Vin.  Abr.  Vol.  11,  p.  175.  Citing  Styles 
66  Mich.  23d  case,  Carver  v.  Pierce. 

There  is  one  case  in  which  it  has  been  decided  in  New- York  or 
Massachusetts,  that  for  a  tenant  to  carry  manure  off  of  premiseB 
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But. if  he  waive  it,  and  plead  to  the  merit?  of  the  actioo,  he  is, 
and  ought  to  be,  bound  bj  his  election.  Nor  does  suc-h  an  objec- 
tion become  a  part  of  the  record,  unless  it  is  presented  bj  a  plea, 
that  it  maj  be  answered  and  the  issue  found.  The  Justice  did 
right  therefore,  in  not  incorporating  the  objection  m  his  record. 

There  is  no  principle  in  pleadings  better  settled,  than  that  where 
a  subject  matter  of  abatement  has  been  waived,  and  a  plea  put  in 
to  the  merits  of  the  action — the  cause  for  abatemeai  cannot  after- 
wards be  resorted  to.  No  f^a  in  abatement  having  been  filed  be- 
fore the  Justice,  none  eould  be  received  before  the  County  Court. 
And  the  motion  to  dismiss,  for  that  cause,  can  only  be  regarded 
as  an  attempt  to  avoid  a  salutary  and  well  settled  principle  <^  law. 

A  motion  does  not  admit  of  an  issue  and  finding  bv  a  Jurj. 
To  permit  a  motion  effecting  the  destruction  of  tlie  buit  to  be 
predicated  upon  the  suggestion  of  new  facts,  would  be  an  infringe- 
ment of  the  right  of  trial  by  Jury.  There  was  no  error,  theo, 
in  the  rejection  of  the  motion  to  dismiss. 

As  to  the  second  error  assigned,  in  the  absence  of  preeedent 
and  settled  authorities,  it  becomes  the  duty  of  the  Court  to  resort 
to  prijieiples,  and  establish  such  rules  as  will  be  most  salutary  in 
practice,  and  best  answer  the  purposes  of  Justice. 

The  distinction  between  real  and  personal  estate,  though  of  the 
utmost  importance,  and  obvious  enough  in  most  cases,  is,  never- 
theless, artificial,  and  in  some  instances,  difficult  in  its  appUcatioa. 
Indeed,  the  same  substance  is,  at  different  times,  classed  with  the 
one  or  with  the  other,  depending  on  its  local  situation,  oouforma- 
tion,  use,  or  other  accidental  qualities. 

The  dung  of  domestic  animals,  which  is  the  species  of  manure 
for  which  this  action  was  brought,  is  a  substance,  which  may,  per- 
haps, be  ranked  with  either  class,  without  violence  to  the  general 
rule.  In  new  countries,  where  the  soil  is  rich  and  strong,  it  is  of  do 
value  ;  and  its  accumulation  in  a  yard  or  about  a  stable,  is  regard- 
ed as  a  nuisance  by  the  proprietor.  Where  the  soil  is  sterile  or 
much  worn,  it  becomes  an  article  of  value.  But  so  do  many  other 
decayed  vegetable  substances.  Yet,  it  can  hardly  be  contended, 
that  when  the  original  soil  becomes  exhausted  from  long  tilbg^ 
the  vegetable  moulds  htcom^  pari  passu  personal  estate,  because 
ihej  acquire  a  fictitious  value,  from  that  circumstance,  as  a  ma- 
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nurfi.  The  fact  that  the  original  substances  were  severed  from  the 
soil  before  being  eaten  by  the  animals,  famishes  no  argument. 
When  it  is  voided  by  the  animals,  it  has  done  its  office,  and  is  re- 
tomed  to  the  earth  whence  it  cam^-<-a8  much  so,  as  the  leaves  of 
the  trees  which  are  severed  and  decomposed  by  the  hand  of  time. 
And  it  is  not  perceived  why  the  herding  of  animals,  which  oompela 
them  to  drop  their  manure  within  a  small  compass,  so  as  to  make 
it  of  easier  collection  than  when  voided  about  the  fields,  should 
change  its  character.  It  is  nevertheless  worse  than  useless,  ex- 
cept as  a  soil.  As  such,  it  is  most  valuable  on  the  premises  where 
it  is  made.  It  is  generally  needed  there.  Its  cumbersomeness 
and  the  wasting  nature  of  its  valuable  properties,  render  it  of  lit- 
tle or  no  use  to  transport  to  a  distance.  Its  analogy  to  other  de- 
composed vegetables  which  are  unquestionably  of  the  freehold, 
and  pass  with  it  by  deed,  and  the  policy  of  the  rule  as  applicable 
to  rural  economy,  induce  the  Court  to  decide  that  the  manure  of 
animals  being  in  the  yard  and  at  the  stable-windows  in  the  state 
in  which  it  usually  accumulates,  is  part  and  parcel  of  the  free- 
hold, and  that,  as  such,  it  passes  with  the  freehold,  by  deed. 

It  was  said  in  the  argument,  that  there  is  a  case  in  Stiles,  66, 
Carver  v.  Pierce,  in  which  it  was  decided  that  manure  is  personal 
estate.  The  case  has  not  been  produced  in  Court,  and  can  affi>rd 
no  light  on  the  subject,  unless  it  should  appear  what  the  particular 
situation  of  the  manure  was.  There  is  no  doubt  but  that  any  poiv 
tion  of  the  freehold  becomes  quasi  personal  estate,  by  severance 
and  removal.  A  load  of  clay,  sand  or  stone,  when  in  the  market, 
or  detached,  collected  and  secured,  with  a  view  to  some  particu- 
lar use,  is,  till  again  attached  to  the  earth  by  the  use  intended,  per- 
sonal estate,  and,  as  such,  may  be  the  subject  of  theft  or  trover. 

The  third  exception  is,  that  said  Court  refused  to  charge  the 
Jury,  that  if  they  should  find  that  the  severing  said  manure  from 
the  freehold,  and  the  carrying  the  same  away,  was  one  continued 
act,  trover  would  not  lie  for  the  same ;  but  did  charge  said  Jury, 
that  even  if  they  should  so  find,  yet  trover  would  lie. 

On  this  subject  it  is  only  necessary  to  observe,  that  the  case 
proved,  as  stated  in  the  bill  of  exceptions,  did  not  require  that  this 
question  should  be  decided.  The  request,  that  the  Court  should 
charge  the  Jury  on  the  hypothetical  point,  here  stated,  was  imper- 
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^*^tr*    That  when  said  Willard  was  taken  as  bail,  he  was  reputed  to  be  in 

1824.       circumstances  of  responsibility,  but  in  fact  was  not  able  to  pay  all 

his  debts.  That  he  carried  on  two  farms,  which  yielded  large  prof- 

Crooker    jts  the  summer  before,  and  the  summer  following  his  being  so  taken 

vs.  '  o  O 

^''*»nlf'*^'*  as  bail  as  aforesaid  ;  but  in  the  spring  of  1819,  he  became  wholly 
CoBhman.  destitute  of  property,  and  swore  out  of  gaol.  That  Josiah  Crooker, 
one  of  the  plaintiffs,  lived  about  two  miles  from  the  office  of  the  de- 
fendants, and  was  Constable  of  Pomfret  during  said  period  while 
he  complains  of  the  defendants'  neglect,  and  was  often  in  the  vil- 
lage where  the  defendants  lived,  on  business,  and  must  probably 
have  seen  them  often.  And  there  was  no  proof  that  the  plaintiffs, 
or  either  of  them,  ever  made  any  application  to  the  defendants,  or 
either  of  them,  to  commence  a  scire  facicu  against  said  Willard  as 
bail  of  said  Meriam,  or  made  any  new  retainer  therefor,  or  that  the 
defendants  ever  gave  the  plaintiffs  notice  of  the  situation  of  their 
case,  and  requested  further  instructions  other  than  is  herein  stated. 
The  plaintiffs  also  proved  that  said  Willard  was  received  as  bail 
by  the  Sheriff,  on  the  17th  of  July,  1818;  and  that  the  Supreme 
Court,  at  the  September  term,  1820,  adjudged  against  the  Sbe^ 
iff,  on  account  of  the  insufficiency  of  said  Willard,  at  said  last 
time,  when  he  was  received  as  bail  as  aforesaid. 

It  was  also  in  evidence,  that  after  the  service  of  a  scire  faeiatj 
which  the  defendants  did  cause  to  be  served  on  the  said  Willard, 
on  the  21st  Dec.  1820,  to  wit,  in  February  or  March  following 
that  the  officer  and  Willard  offered  to  pay  to  the  plaintiffs  $50 
to  be  released  from  their  liability  to  the  plaintifl^,  and  said  it 
would  cost  that  sum  to  bring  and  deliver  up  said  Meriam,  and 
that  the  plaintiffs  offered  to  take  $100.  The  plaintifl^  went  into 
the  office  and  talked  with  said  Cushman— *the  officer  not  present 
-— «nd  when  he  <uime  in,  said  Cnshman  advised  the  plainti&  not 
to  settle  with  said  Wilhird  and  the  officer. 

And  said  defendants  did  then  and  there  contend  before  said 
Court,  that  they  were  not  liable  for  the  neglect  complained  of  by 
the  plaintiffs,  without  a  new  application  from  the  plaintiffs  to  bring 
Buch  scire  facias.  That  one  of  the  plaintiffs  living  so  near  the  de- 
fendants, and  so  often  seeing  them,  must  have  known  aboat  his 
prospects  of  collecting  his  debt  by  pursuing  Willard,  and  must 
have  known  that  no  scire  facicu  was  brought  against  Willard ;  and 
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that,  from  all  the  foregoing  cirrumstancen,  and  his  not  causing     ^'«^»«w, 
somebody  to  commence  a  scire  facias,  the  Jury  were  well  warran-       ^^24. 
ted  in  presuming  that  he  had  countermanded  the  retainer  of  the  'T^'^^ITT^ 

V.   RDQ  Z> 

defendants,  or  had  requested  them  not  to  commence  a  scire  facias  Crooker 
against  said  Willard.  That  the  chance  of  collection  was  too  small  Hutchinson 
to  warrant  a  scire  facias  without  express  directions  from  the  plain-  Cuehmm. 
tiffs.  That  the  scira  facias  would  probably  have  no  effect,  unless 
it  was  to  compel  the  delivering  up  of  Meriam',  and  making  cost. 
That,  therefore,  the  plaintiffs  could  not  have  wished  such  pursuit. 
And  said  defendants  moved  the  said  Court  to  direct  a  nonsuit  in 
said  action  for  want  of  proof  of  a  new  retainer,  or  new  application 
from  the  plaintiffs  to  the  defendants  to  bring  scire  facias  against 
said  Willard.  But  said  Court  refused  so  to  direct,  and  did  decide 
that  the  original  retainer  bound  the  defendants  to  pursue  said  scire 
facias*  And  said  defendants  then  and  there  contended.  That  it 
was  a  proper  question  of  fact  for  the  Jury  to  determine,  from  all 
the  foregoing  circumstances,  whether  the  plaintiffs  did  or  did  not 
know  of,  and  consent  to  said  delay  complained  of  in  said  declara- 
tion, and  control  their  said  demand,  and  direct  what  suit  or  suits 
should  be  brought  to  enforce  the  collection.  But  the  said  Court 
then  and  there  decided  that  not  to  be  a  legal  inference  from  the 
circumstances,  and  refused  to  leave  the  same  to  the  Jury. 

And  said  Court  did  then  and  there  give  in  charge  to  said  Ju- 
ry, That  the  prospect  of  Meriam's  being  delivered  up  in  discharge 
of  his  said  bail,  Willard,  was  too  remote  for  the  Jury  to  consider, 
either  in  reference  to  the  claim  against  Willard  upon  the  scire 
faciaSy  or  to  the  claim  against  the  Sheriff,  for  taking  said  Willard 
as  bail  as  aforesaid.  But  that,  if  the  Jury  believed  that  the  de- 
fendants, in  the  exercise  of  a  sound  and  fair  discretion,  thought 
it  not  for  the  interest  of  the  plaintiffs  to  commence  a  scire  facias^ 
a  verdict  should  be  returned  for  the  defendants. 

To  all  which  decisions  said  defendants  do  except,  &c. 

Marsh  and  Wittiams  for  the  plaintiffs. 

The  defendant?,  as  attorneys  of  the  plaintiffs,  undertook  the 
collection  of  a  debt  in  favor  of  the  plaintiffs  against  Richard  Mer- 
iam, and  issued  a  writ  on  book  account,  which  was  served  Janu- 
ary 6th,  1818,  returnable  to  Windsor  County  Court,  March 
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Vfhui99r,    term,  1818.     Service  was  made  by  attadbing  the  body  of  Me> 
18M.       iam,  and  Charles  Willard  was  taken  as  bail. 
^"^^^"^7^      Auditors  having  been  appointed,  and  having  reported,  judg- 
Crooker    ment  was  rendered  and  execution  issued  in  &vor  of  J.  and  Z. 

vs. 

Hntcbhuon  Crooker  against  Meriam  for  $193  70  damages,  and  $24  47  cost, 

Cvshmin.   and  25  ct  for  execution,  September  terrn^  1819. 

Execution  having  been  given  to  an  officer,  was  retunied  ncn 

est  December  1,  1819. 

Meriam,  the  original  debtor,  went  into  the  State  of  New-Tork 

soon  after  the  service  of  the  original  writ 

Willard,  the  bail,  at  the  time  of  the  service  of  the  writ,  was 
insolvent,  as  stated  in  the  case. 

The  plaintiffs  insist  that  it  was  the  proper  duty  of  the  defend- 
ants, as  attorneys,  to  have  taken  out  and  prosecuted,  within  one 
year  from  the  time  of  the  judgment  against  Meriam,  a  writ  ossein 
facias  against  Willard.  That  this  duty  they  omitted ;  and  that  in 
consequence  of  this  omission,  the  plaintiffs  have  lost  the  oppcnto- 
nity  of  enforcing  the  collection  of  their  debt  against  the  officer. 

That  it  was  the  duty  of  the  defendants,  as  attorneys,  haviDg 
undertaken  the  collection  of  the  plaintifis'  debt,  to  have  sued  out 
the  scire  facias  in  proper  season  to  charge  the  bail.  The  plain- 
tiffs rely  upon  the  general  understanding  and  custom  of  attonej« 
•  and  clients.  That  an  attorney  having  undertaken  the  collection 
of  a  debt,  and  commenced  a  suit,  without  farther  instructions,  does 
sue  out  all  process  necessary  to  effect  this  object,  unless  he  be 
directed  to  desist,  or  unless  he  decline  farther  attention  to  his  cli- 
ent's business,  and  give  notice  accordingly.  That  such  is  the  gen- 
eral course  of  business  in  this  State.  That  the  attorney  witboat 
fresh  instructions,  and  as  circumstances  occur,  pursues  the  officer 
or  neglect — ^the  receiptor  of  property  attached — ^the  gaol-bond— 
"ctre  facias  against  bail— enters  an  appeal;  or  if  his  client  be 
appellee,  files  his  complaint  for  affirmation  of  judgment  Tbat 
pursuit  by  the  attorney  is  his  duty  in  such  cases,  is  also  contended 
on  the  authority  of  Dearborn  v.  Dearborn — 15  Mass.  dl6. 

The  cases  cited  from  the  English  authorities,  in  the  defence,  that 
a  scire  facias  is  a  new  suit,  and  requires  a  new  warrant  of  attorney, 
do  not  apply  to  the  practice  in  this  country — ^the  mode  of  appointing 
attorneys  being  different  from  that  in  Great  Britian  and  N.  YorL 
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The  pUuntifrs  contend  that  this  case  furnishes  strong  gromids      j^^^ 
for  recovery  5 — ^from  the  situation  of  Meriam,  the  circumstances      ^®**- 
under  which  bail  was  taken,  as  in  the  event  of  Merriam's  not  't^'^'C!^ 
being  delivered  up  on  the  scire  facia$y  the  officer  would  have    Crooker 
been  liable,  and  such  seems  to  have  been  the  opinion  of  one  of  Hnteta^uon 
the  defendants  in  advising  J.  Crocker  not  to  settle  with  the  offi-  GwIudmi. 
cer,  as  the  whole  debt  could  probably  be  recovered. 

The  defendants  except  to  the  charge  that  the  prospect  of  Mer- 
iam's  being  delivered  up  in  discharge  of  his  bail,  was  too  remote 
for  the  Jury  to  consider,  &c.  Meriam  was  in  New- York  or  Al- 
bany. If  the  scire  facias  had,  in  the  usual  course  of  business, 
been  commenced  at  March  term,  1820,  (which  was  previous  to 
the  decision  in  Reed's  case)  the  officer  would  have  felt  no  inter- 
est in  bringing  back  Meriam,  as  he  did  not  then  suppose  himself 
liable ;  and  Willard,  who  was  insolvent,  would  never  take  any 
trouble  to  bring  up  the  principal.  But  the  chances  were  hazardous. 
It  was  a  dangerous  experiment  to  go  into  the  State  of  New-Tork 
on  such  an  expedition.  The  contingency  of  bringing  back  Mer> 
iam  was  then,  truly,  too  remote  to  be  taken  into  account 

The  defendants  insist,  that  as  J.  Crooker  lived  within  two  or 
three  miles  of  them,  and  oflen  saw  them,  the  Jury  were  to  pre- 
sume he  knew  of  the  factSy  and  gave  instructions  not  to  pursue. 
The  situation  of  the  case— of  the  principal — bail,  and  their  cir- 
cumstances, forbid  any  such  inference :  Pursuit  was  particu- 
larly necessary.  Such  an  inference  does  not  agree  with  the 
dnderstanding  of  the  defendants,  while  the  scire  facias  was  pend- 
ing, and  with  the  advice  given  to  J.  Orooker,  one  of  the  plaintiffs, 
not  to  settle  with  the  officer.  The  inference,  too,  is  wholly  un- 
TBiranted,  when  we  consider  the  steps  pursued,  as  it  would 
seem,  for  the  express  purpose  of  charging  the  bail.  The  suit 
against  Meriam  was  pursued  to  final  judgment,  and  the  execution 
given  out,  as  if  for  the.mere  purpose  of  laying  the  foundation  of 
a  scire  facias,  as  it  was  well  known  that  Meriam  had  absconded 
and  was  insolvent — that  in  this  stage  the  plaintiBEs  should  have 
directed  the  defendants  to  desist  is  therefore  incredible. 

HiUehinson  and  Cushman,  pro  sese,  contended  that  the  decision 
of  the  Court,  upon  the  subject  of  a  new  retainer,  was  incorrect. 
That  the  first  retainer  extended  only  to  the  giving  out  executi<Mi 


122  CASES  IN  THE  SUPREME  COURT 

'jnne^'    upon  final  judgment  in  the  first  suit— especially  as  one  of  the  plain- 
^^-       tiffs  so  resided  tliat  he  roust  have  been  conusant  of  his  wbole  con- 

J  and  z.    ^®™3'     ®  John.  R.  361,  367,  Jackson  r.  Bartlett.     2  Bos.  and 
Crooker*    Pu]].  357^  Tipping  V.  Johnson.      6  John  R.  106,  Gonigal  v. 

Hatehjneon  Smith.    1  Salk.  R.  89.     2  do.  603.     5  Modem  397.     6  do.  304. 

-  CfMhman.  1  do.  402.  3  do.  369— and  Lillie's  Entries  225, 408, 890.  7  T. 
R.  337.  Roll's  Abr.  Vol.  1,  p.  291.  2  Sho.  R.  138.  1  Rol 
R.  2  Wash.  203,  Stevens  v.  White.  4  Bur.  2060.  That  the 
circumstances  shown  of  the  reputed  sufficiency  of  Willartl,  when 
he  was  received  as  bail — ^his  total  poverty  at  the  time  of  judg- 
ment, and  the  proximity  of  one  of  the  plaintiffs  to  the  defendants, 
and  the  notorious  poverty  of  Meriam — the  certainty  that  he  mast 
have  known  whether  a  scire  facias  was,  or  was  not,  brooght 
against  Willard ;  and  his  total  silence  upon  the  subject,  are  all 
facts  from  which  the  Jury  might  infer  that  the  plaintiffs  were  sat- 
isfied with  the  proceedings  of  the  defendants  and  consented  to 
the  very  neglect  they  now  complain  of.  And  whether  they  did 
consent  or  not,  is  matter  of  fact,  within  the  province  of  the  Juijt 
and  not  at  all  a  question  of  law  for  the  Court.  The  trial  pro- 
ceeds as  if  the  defendants  knew  all  the  facts  in  the  original  case, 
and  the  Crookers  were  wholly  ignorant,  whereas  they,  the  defend- 
ants, must  have  received  their  knowledge  from  their  clients,  that 
is  all  particular  knowledge  of  facts.  The  defendants,  seeing  the 
plaintifl^  of^en  at  their  office,  must  be  presumed  to  have  received 
their  instructions  from  time  to  time. 

The  charge  of  the  Court  is  incorrect,  upon  the  subject  of  the 
probability  of  Meriam's  being  delivered  up  in  discharge  of  bis 
bail.  Thai  probability  should  have  had  its  fuU  effect  in  mitiga- 
tion of  damages,  if  nothing  more.  2  Wills.  R.  325,  Russell  r. 
Palmer.  And  it  seems  the  plaintiffs  viewed  thcU  prohahiUtj 
something  by  their  offer.  11  Mass.  188.  2  Mass.  526,  Barrel 
V,  Lightgow.     12  Mass.  127,  Rice  et  al.  v.  Hawkins. 

Skinner  Ch.  J.  delivered  the  opinion  of  the  Court 
The  plaintiffs  claim  damages  of  the  defendants  for  negligence  in 
the  discharge  of  their  professional  duty  as  attorneys.  It  appears 
from  the  case  that  the  defendants  were  by  the  plaintifl»  employed 
as  attorneys  to  collect  a  demand  against  Meriam.  A  suit  was  com- 
mencedy  and  service  made  by  attaching  the  body  of  Meriam-* Wil- 
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liird  became  bail  for  his  appearance — judgment  was  rendered  Sep-     ^Jjj^' 
tember  term,  1819 — execution  seasonably  issued,  and  returned       ^*^* 
nan  est  inventus  ;  and  that  the  defendants  neglected  to  issue  a^ctVtf   j  ^^  ^ 
facias  against  the  bill  within  the  year.     Evidence  was  given  tend-    ^''^^^^^ 
ing  to  shew  that  Meriam  absconded  from  this  State  to  the  State  of  ^""^^"^^ 
Now- York,  soon  after  the  service  of  the  writ,  having  no  visible  CnahmMi. 
property — ^has  ever  since  resided  at  Albany  and  New- York,  poor 
and  destitute.    If  a  party  sustains  loss  by  the  negligence  of  his  at- 
torney, there  can  be  no  doubt  the  latter  is  liable  in  damages,  which 
are  to  be  measured  by  the  amount  of  the  loss  sustained,  and  not  by 
the  amount  of  the  claim  or  demand  in  collection.    If  the  attorney 
should  neglect  to  cause  the  execution  to  be  issued  within  the  thirty 
days,  and  thereby  property  attached  should  be  released  or  bail  dis- 
charged, if  the  debt  is  not  thereby  lost,  the  debtor  remaining  of  suf- 
ficient ability  to  pay,  the  attorney  is  not  liable  for  the  whole  amount. 
And  in  analogy  to  the  decisions  that  have  been  uniformly  made  in 
this  State,  in  the  case  of  Sheriffs,  in  which  the  insolvency  as  well 
as  solvency  of  debtors  has  been  considered  proper  for  the  Jury  to 
consider  in  assessing  the  damages,  it  would  seem  the  attorney  ought 
not  to  be  subject  to  the  amount  of  the  debt,  provided  he  can  shew 
that  the  debtor  was  without  property,  and  to  have  charged  him  in 
execution  would  have  been  unavailing.     The  attorney  is  only  lia- 
ble for  the  amount  of  the  loss  occasioned  by  his  neglect ;  and 
any  fact  which  will  tend  to  reduce  the  value  of  the  debt  below 
the  nominal  amount,  is  proper  to  be  considered  by  the  Jury. 

The  defendants  insisted  on  the  trial  that  having  shewn  Meri- 
am's  insolvency — the  probability  of  his  being  delivered  up  upon 
the  scire  facias^  (he  then  residing  in  Albany,  and  accessible  to 
his  bail,)  was  proper  for  the  Jury  to  consider  in  assessing  the 
damtiges ;  but  the  Court  decided  otherwise,  and  instructed  the 
Jury  that  the  prospect  of  the  principal's  being  delivered  up  in 
discharge  of  his  bail,  was  too  remote,  &c.  To  this  opinion,  the 
defendants  except ;  and  upon  this  point  we  consider  the  Court 
erred,  and  the  verdict  must  be  set  aside.  Upon  inquiry,  it  is 
found,  thflt  the  cases  are  rare  in  which  the  principal,  thus  circum- 
stanced, is  not  surrendered.  Indeed,  it  appears  that  the  plaintifli 
themselves  estimated  the  value  of  their  debt  at  something  like 
one  half  its  nominal  amount,  in  their  offer  to  accept  $100. 
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v^^^'t        The  doctrine  in  the  cases  of  Bossel  v.  Palmer,  in  WDsoiu  and 
^    ^^^'      Pitt  V.  Yalden,  in  Burrow,  are  opposed  to  the  opinion  expressed 

J.  and  z.  ^^  ^^^  ^^^^^  ^P^^  ^®  ^™^'  '^^^  quantum  of  damages  ought  to 
^^^^^^  have  been  left  to  the  Jurj ;  but  from  the  instruction  given  by  the 
^**2Sd**^"  Court,  they  considered  it  their  duty,  if  they  returned  a  yerdict 
for  the  plaintiflb,  to  assess  the  damages  to  the  full  amount  of  the 
debt  Upon  the  other  point,  the  Court  have  no  hesitation  in  say- 
ing, that  from  the  established  usage  and  custom  in  this  State,  it 
is  the  duty  of  an  attorney  who  undertakes  the  collection  <^a 
debt,  (without  special  instructions)  to  pursue  it  through  all  the 
stages,  as  well  against  the  Sheriff  and  bail,  as  against  the  princi- 
pal, till  the  object  is  effected ;  and  that  he  is  justified  in  not  pros^ 
ecuting  (unless  expressly  directed)  in  cases  where  he  is  influenced 
bj  a  prudent  regard  for  the  interest  of  the  creditor. 

New  trial  granted. 


ISM. 


Marsh  vs.  Badcock. 

A  oontnot  made  between  the  Indonor  and  indorsee  of  a  promiaory  note,  at  tbe 
time  of  the  indorsement,  that  the^indorsee  shall  not  prosecute  the  maker  of  the 
note  within  a  certain  limited  thne,  takes  the  case  out  of  the  law  merchant;  tnd 
itf  at  the  expiration  of  such  time,  the  indorsee,  use  dne  diUgenoe  in  his  punit 
of  the  maker  of  the  note,  and  Ail  of  collecting  it,  the  indonor  ia  liable. 

THIS  was  an  action  of  assumpsit  brought  by  the  indorsee  of 
Jane,  *    a  promissory  note  against  the  indorser. 

On  trial  upon  the  general  issue,  the  defendant's  counsel  except- 
ed to  the  opinion  of  the  Court,  in  excluding  certain  evidence  of- 
fered on  the  part  of  tbe  defendant.  The  grounds  of  the  exception 
will  appear  from  the  following  case  made  at  the  time  of  the  trial: 

On  the  trial  of  said  action,  the  plaintiff  produced  the  note  de- 
scribed in  his  declaration,  indorsed  in  the  month  of  Sept.  1820,  as 
therein  set  forth,  and  proved  by  witnesses  that  one  Theophilas 
Cushing  had  agreed  with  the  plaintiff  to  let  him  have  some  money, 
and  procure  for  him  the  said  note.  That  Cushing  paid  the  defend- 
ant .for  said  note,  and  Marsh  paid  Cushing.  That  Marsh,  the  plain- 
tiff requested  the  witness  to  procure  the  note  to  be  indoiBed  by 
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Badcock,  the  defendant,  that  he  (Cushing)  told  the  defendant  that    ^^> 
the  note  was  for  Marsh,  and  the  defendant  requested  Cushing  to      l^a*. 
inforfii  Marsh  that  he  had  agreed  to  wait  on  Porter,  the  maker  of  ^"^^^^j^^^ 
the  note,  until  the  first  of  March,  1821,  a  year  from  the  date  of  ^^^ 
the  note,  and  requested  no  cost  made  on  the  note  till  the  year  ex- 
pired. And  that  the  defendant  indorsed  the  note  blank,  and  Marsh 
was  informed  of  the  agreement  made  with  Porter  and  of  the  defen- 
dant's request  aforesaid.    And  it  was  further  proved  that  Marsh 
informed  Mr.  Ljman,  his  attorney,  with  whom  he  left  said  note  for 
collection,  that  such  was  the  agreement  upon  which  he  received 
said  note.  That  the  defendant,  after  Porter  became  insolvent,  and 
on  the  day  of  his  commitment  to  prison,  was  notified  for  the  first 
time  that  the  note  was  not  paid,  and  that  Porter  was  going  to  gaol 
on  the  execution  issued  upon  the  judgment  rendered  upon  said  note, 
and  that  the  defendant  told  said  Porter,  when  he  came  to  be  com- 
mitted to  gaol  on  said  execution,  to  go  home ;  for  he,  the  defendant, 
was  holden  to  pay  the  note.    That  when  said  Porter  swore  out  of 
gaol,  the  said  defendant  told  the  plaintiff's  attomeyithat  he  was  not 
holden  to  pay  said  note  as  indorser,  but  did  assist  in  trying  to  pre- 
vent Porter's  being  admitted  to  the  poor  debtor's  oath  after  being 
informed  by  the  plaintiff's  attorney  that  he  could  not  thereby  prej- 
udice himself.    That  the  defendant  then  acknowledged  that  the 
plaintiff  was  to  sue  the  note  if  it  was  not  paid  within  the  year.  The 
plaintiff  further  proved,  that  he  obtained  a  confession  of  judgment 
on  said  note,  December  19th  1820,  with  an  agreement  that  execu- 
tion should  not  issue  till  the  1st  of  March  then  next  following. 
That  on  the  21st  day  of  said  March,  the  plaintiff  gave  out  to  the 
Sheriff  an  execution  upon  said  judgment,  which  execution  was  da- 
ted the  5th  day  of  March.  That  Porter  was  committed  to  prison  the 
4th  of  April  following,  and  swore  out  of  gaol  the  21st  of  said  April. 
The  defendant  then  offered  to  show  in  his  defence,  that  Porter 
was  in  good  circumstances,  and  had  sufficient  personal  estate  to  en- 
able tiie  plaintiff  to  enforce  the  collection  of  his  said  demand  and 
execution.    That  till  the  7th  of  said  March,  said  Porter  had  a  farm 
worth  S400,  and  a  yoke  of  oxen  worth  $60,  which  he  then  sold* 
and  yet  had  remaining,  for  several  days  afterwards,  personal  es« 
tate,  such  as  cattle,  horses,  colts,  carts,  &c.  that  might  have  been 
levied  upon  to  to  the  full  amount  of  said  execution,  had  it  been 
16 
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'juniT'     ^^^^  ^o  *^"  offif  or.     To  which  evidence  the  counsel  for  the  pkin- 
^®*-       tiff  did  object,  and  the  «ime  was  excluded   by  the  Court.    To 
Mftnh      ^^'ch  decision,  excluding  said  evidence,  the  defendant  excepted 
Badoook    — which  exception  was  allowed. 

And  now,  at  the  same  term,  the  cause  came  on  to  be  beard  on 
a  motion  made  by  the  defendant  to  set  aside  the  verdict  vbich 
had  been  returned  for  the  plaintiff  and  for  a  new  trial 

JitUchinsan  in  support  of  the  motion. 

The  defendant  contends  that  he  ought  to  have  been  admitted 
to  prove  in  his  defence,  that  Porter,  the  signer  of  the  note,  was 
good  and  able  to  respond,  and  had  personal  estate  sufficient  to 
enforce  the  collection,  had  due  diligence  been  used  by  the  plain- 
tiff in  issuing  execution,  and  that  all  delay  of  the  plaintiff  in  pa^ 
suing  the  maker  of  the  note  before  notice  to  the  plaintiff  of  oon- 
payment,  kept  the  risk  upon  him,  the  plaintiff,  and  he  ought  not 
afterwards  to  shifl  it  off  upon  the  defendant. 

Notice  of  non-payment  was  as  necessary  and  as  much  required 
by  law  in  this  case  as  if  the  plaintiff  had  come  back  without  soit. 

Nothing  excuses  the  want  of  notice  back.  The  defendant  had 
tbll  right  to  presume  the  debt  was  paid  after  March  1st,  till  he 
h'ad  notice  of  non-payment.  Anth.  N.  P.  49,  Copper  v.  Powell 
and  Willis.  Same  68,  Miller  v.  Hackley  et  al.  Same  150,  As- 
signees of  Myers  and  Judah  v.  Coleman.  Doug.  449»  5  Bur. 
Rep.  2607.  1  T.  R.  107,  Tindall  et  al.  v  Brown.  1 1  East  114, 
Efidail  et  al.  v.  Sowerby  and  Meller. 

W.  Lyman  for  the  plaintiff,  contended, 

1st. — ^That  the  agreement  entered  into  at  the  time  of  the  sale  and 
transfer  of  said  note,  was  an  independent  contract,  which  should 
receive  a  common  law  construction,  and  the  rule*^  and  principles  of 
the  tato  merchant  have  no  application  to  this  case.     4  Mass.  414. 

2dly. — Notice  to  an  indoniior  of  a  demand,  and  refusal  of  pay- 
ment by  the  maker,  is  a  personal  privilege  wliich  the  indors^or 
bas  a  perfect  right  to  waive ;  and  in  this  case,  the  indorsor,  bj 
annexing  the  above  condition  at  the  time  of  the  sale  and  transfer 
of  the  note,  and  by  bis  conduct  at  the  time  the  original  debtor 
was  committed  to  gaol,  did  waive  all  right  to  notice  of  non-paj- 
ment.  Copp  v.  M'Dougall,  9  Mass.  1.  !Putnam  et  al.  r.  Sulli- 
van et  al.  4  Mass.  45.    Jones  v.  Fales,  4  l^lass.  245. 
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If  an  indorser  of  a  bill  or  note,  after  it  has  become  dqe,  and  not    Wtna$^, 

'  June, 

paid  by  drawer  or  maker,  promise  the  holder  to  pay  the  6an)e,       ^24. 

a  previous  demand  on  the  drawer  or  maker,  and  due  notice  to 

the  indorsor,  is  to  be  presumed,  and  need  not  be  proved.   3  John. 

68.     16  John.  152. 

If  an  indorsor  of  a  bill  or  note,  after  it  baa  become  due,  and 
not  paid  by  the  drawer  or  maker,  promise  tlie  holder  to  pay  the 
same,  a  previous  demand  on  the  drawer  or  maker,  and  due  notice 
to  the  indorsor,  is  to  be  presumed,  and  need  not  be  proved.  8 
John.  68.     16  John.  15?. 

It  seems  that  the  defendant,  after  notice  of  the  refusal  of  pay- 
ment on  the  day  of  the  commitment  of  the  original  debtor,  and 
with  a  full  knowledge  of  all  the  facts,  controlled  the  demand  by 
ordering  the  original  debtor  to  go  home,  and  requesting  the  offi- 
cer not  to  commit  him  to  gaol.  This  it  is  apprehended  is  tanta- 
mount to  a  promise  to  pay  the  debt. 

Sdly.  -The  indorsee  was  bound  to  use  no  more  than  ordinary 
diligence  in  prosecuting  the  maker  of  the  note,  and  giving  out  the 
execution  within  thirty  days  after  the  first  day  of  March,  1821, 
to  wit,  on  the  21st,  was  u.^ing  that  due  diligence  which  the  law 
requires. 

AiKENS  J.  delivered  the  opinion  of  the  Court. 

This  ca^e  does  not  fall  within  the  reason,  and  consequently  not 
witliin  the  rules  of  the  law  merchant. 

The  simultaneous  agrc^ement  between  the  plaintiff  and  defend- 
ant, as  negotiated  and  provetl  by  Cushing.  and  the  indonsement 
of  the  note,  were  parts  and  parcels  of  the  same  transaction.  Jus- 
tice  cannot  be  done  between  the  original  parties  to  this  agreement, 
without  giving  such  a  construction  to  the  whole  transaction,  at 
will  carry  their  understanding  into  effect.  The  agreement  on  the 
part  of  the  plaintiff  to  delay  the  collection  of  the  note  a  year, 
according  to  the  request  of  the  defendant,  and  the  understanding 
that  if  was  not  paid  within  that  time,  he,  the  plaintiff,  was  to  sue 
the  mcdser,  are  conditions  to  an  indorsement  inconsistent  with  the 
rules  of  the  law  merchant. 

The  indorsement,  therefore,  as  between  these  parties,  can  be 
regarded  only  as  evidence  of  a  guaranty  that  if  the  plaintiff  de*> 
layed  the  collection  according  to  the  understanding,  and  then  pu& 


128 


Wtnds&r, 
June, 
1824. 


Manh 

99. 

Bideock. 


CASES  IN  THE  SUPREME  COURT 

sued  the  maker  of  the  note,  with  ordinary  diligence,  such  as  the 
law  presumes  the  payee  would  have  made  use  of,  he  should  be 
able,  by  such  pursuit,  to  recover  his  money.  Such  diligence,  it 
is  conceived  by  the  Court,  has  been  used  by  the  plaintiff,  and  he 
has  failed  to  recover  his  debt  of  the  maker.  The  evidence  offe^ 
ed  by  the  defendant,  and  rejected  by  the  Court,  would  not  have 
altered  the  case.  The  defendant,  as  guarantor,  or  surety  in  that 
event,  is,  therefore,  liable.  Justice  having  been  done  by  the  ver- 
dict, the  defendant's  motion  is  denied,  and 

Judgment  must  be  entered  on  the  verdict 


OroMfe, 


Washbubn  vs.  Tract. 
In  Efirw* 

In  an  action  on  the  case  fbr  negligence,  if  it  appear  that  the  defendant  wia  not  ii 
the  exerclM  of  ordinary  care  and  diligence,  yet,  if  it  appear  that  the  iojaiy 
complained  of  wonld  not  have  happened,  but  for  a  want  of  ordinary  care  and 
diligence  in  the  plaintilT,  the  plaintiff  is  not  entitled  to  recover. 

It  is  ordinarily  the  duty  of  a  person  on  horse-back  to  yield  the  trarelled  path  to 
one  who  is  travelling  in  a  wagon  or  other  vehicle  sanctioned  by  common  coor 
sent  and  immemorial  usage. 

VThere  evidence  is  given  on  the  trial  of  a  cause  relevant  to  the  l^ne,  and  of  coone 
proper  for  the  Jury  to  weigh,  if,  when  properly  requested,  the  Court  xeftue  to 
charge  the  Jury  on  the  point,  it  is  error. 

THIS  was  a  writ  of  error  brought  by  Washburn  to  reverse  a 
judgment  which  Tracy  had  recovered  against  him  at  a  Coanty 
Court,  holden  for  the  County  of  Orange,  in  June,  1824. 

The  action  was  originally  commenced  before  a  Justice  of  tbe 
Peace,  and  came  to  said  County  Court  by  appeal ;  in  which  Ccort, 
Tracy  declared  against  Washburn,  in  a  plea  of  trespass  on  the  ca^, 
for  that  he  the  said  plaintiff,  on  the  first  day  of  Septemb<fr,  1823, 
was  the  owner  and  possessor  of  a  certain  sorrel  mare  of  the  valae 
of  $100,  on  which  the  plaintiff's  son  was  then  riding,  to  wit,  od 
the  highway  leading  irom  Barre  to  M  ontpelier,  in  the  town  of  Ber- 
lin, and  the  defendant's  wagon,  drawn  by  one  horse,  whereof  tbe 
said  defendant  liad  the  sole  management,  was  at  the  same  time  pas- 
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ring  along  in  the  same  highway.  And  the  plaintiff  avers  that  the  9"^> 
defendant  then  and  there  so  carelessly  and  negligently  managed  his 
said  wagon  and  horse,  that  the  said  horse  which  was  then  drawing 
the  said  defendant's  wagon,  then  and  there  drew  the  same  with 
great  violence  upon  and  against  the  plaintiff's  mare  aforesaid,  so 
that  the  shaft  of  the  said  defendant's  wagon  was  then  and  there 
thrust  into  the  side  of  the  plaintiff's  said  mare,  whereby  the  said 
mare,  through  the  negligence  of  the  said  defendant,  was  then  and 
there  severely  wounded,  and  soon  after  died  of  the  said  wounds. 

To  this  declaration,  the  defendant  in  the  Coui-t  below,  pleaded 
the  general  issue,  and  the  Jury  returned  a  verdict  for  the  plain- 
iiS,  on  which  judgment  was  rendered.  And  thereupon  the  de- 
fendant below  filed  the  following  bill  of  exceptions,  on  which  this 
writ  of  error  was  brought. 

After  issue  joined  in  this  cause,  the  plaintiff  in  support  of  said 
»issu6  on  his  part,  called  Stephen  Haskins,  who  testified,  That  at 
the  time  the  horse  was  injured,  he  was  in  the  field  back  of  Ayers' 
house,  about  20  rods  from  the  place  where  the  accident  happened. 
That  he  saw  the  boy  some  distance  from  Ayers'  house,  riding  a 
moderate  trot— saw  the  defendant  coming  the  other  way,  driving 
very  fast — saw  the  boys  turn  to  the  right,  and  saw  the  defendant's 
horse  strike  the  horse  on  which  the  smallest  boy  was  riding — 
thought  the  defendant's  horse  quickened  his  step  just  before  he 
struck  the  plaintiff's  horse,  and  inclined  a  little  to  the  left 

Jonathan  Ayers  was  then  called  by  the  plaintiff,  and  testified 
That  he  was  not  present  when  the  accident  happened,  but  that  he 
examined  the  ground  on  the  same  day — saw  the  blood  in  the  road, 
and  thinks  that  he  saw  the  track  of  the  defendant's  wagon  from 
which  it  appeared  that  he  kept  along  the  travelled  path  until  he  got 
within  about  three  feet  of  the  boys,  then  the  wagon  track  turned  to 
the  left,  but  did  not  go  out  of  the  travelled  path — ^thinks  that  the 
turn  of  the  track  was  in  consequence  of  the  horse  of  the  defendant 
striking  the  plaintiff's  horse :  it  appeared  from  the  track,  that  when 
the  defendant's  horse  struck  the  plaintiff's,  that  the  defendant  back- 
ed his  horse  a  little,  and  then  drove  to  his  (Ayers')  house — said 
that  the  road  was  smooth,  and  that  on  the  defendant's  right  there 
was  ten  or  twelve  paces  of  smooth  ground,  on  which  any  person 
could  pass  with  a  carriage,  or  any  other  way,  with  perfect  safety ; 
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Au^t!     ^^  *^*  ^^  ^'®  ^^^  there  was  a  t«pace  of  about  one  rod  against  bis 
iSSii.       horse,  and  about  seven  feet  at  the  hind  part  of  his  wagon  to  the 
w   hburn  ^^^  of  the  river,  thought  there  was  not  one  horse  in  ten  that  could 
,j^        be  rode  by  the  defendant's  wagon,  at  the  rate  he  drove,  with  safety- 
Mrs.  Ajres  was  then  called,  and  tes^tified,  That  she  saw  tbe 
bojs  pass  her  house,  riding  a  moderate  jog,  one  on  the  right  and 
the  other  on  the  left.     That  soon  she  saw  the  defendant  coming 
the  other  way  very  fast.     The  boys,  as  they  approached  him, 
turned  to  the  right — the  oldest  got  his  horse  out  of  the  road — ^tbe 
youngest  followed  his  brother  as  the  defendant  approached — wit- 
ness thought  that  he  would  injure  the  boy  or  his  horse,  and  called 
to  him  to  get  out  of  the  road,  and  thought  the  boy  said  he  could 
not — saw  the  defendant's  horse  strike  the  youngest  boy*s  horse — 
witness  was  in  the  house  at  the  north   window  when  the  iDJaiy 
happened — six  or  seven  rods  off. 

The  plaintiff  in  further  support  of  said  issue,  provi>d  Jby  sev-, 
eral  witnesses  that  the  horse  injured  was  worth  $100. 

The  defendant  in  support  of  the  issue  on  his  part,  called  Aaron 
Stronor,  who  testified,  That  he  was  well  acquainted  with  the  road 
where  the  accident  happened,  and  lives  near  the  spot^-that  he  ex- 
amined at  the  right  of  the  deft  where  the  injury  happened-— 4hat 
there  was  ten  or  twelve  paces  of  level  ground  perfectly  safe  and 
convenient  for  turning  out  with  horses,  and  that  on  his  left  there 
was  one  rod,  and  that  any  person  with  common  and  ordinary  cure 
Gould  pass  a  carriage  where  the  defendant  was  when  the  injury  hap- 
pened, either  on  the  right  or  left  of  it  with  perfect  safety — said  be 
saw  the  horse  after  he  was  injured,  and  that  the  wound  was  upon 
his  side — that  it  had  the  appearance  of  being  done  by  the  thill  ofa 
wagon — that  it  entered  straight  into  his  body — saw  both  of  tbe 
boys  soon  after  the  injury — one  was  1 6  or  1 7  years  old — the  other 
younger — ^the  next  day  the  plaintiff  came  to  witness*  house,  where 
the  horse  was — told  witness  that  according  to  the  story  that  the 
boys  told  him,  the  defendant  was  not  in  the  least  to  blame — that  it 
was  a  fair  accident — witness  said  the  horse  was  worth  about  S60. 
The  defendant  in  further  support  of  the  issue  on  his  part  offered 
to  prove  by  the  witness.  Strong,  that  the  boys,  soon  after  the  acci- 
dent happened,  told  him  that  the  defendant  was  not  in  the  least  to 
blame,  and  that  the  injury  iiappened  in  consequence  of  <Ji$  care- 
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le^sness  of  the  youngest  boy — that  he  first  turned  out  on  the  left,     ^^^JS 

and  then  turned  his  horse  across  the  road  directly  before  the  de-       ^^^ 

fendant's  horse — that  the  defendant  held  up  as  soon  as  he  could, 

and  did  all  in  his  power  to  prevent  the  injury.     To  th«i  admission      ^^^ 

of  this  testimony,  the  counsel  for  the  plaintiff  objected,   and  it 

was  excluded  by  the  Court. 

Mrs  Strong  was  then  called  by  the  defendant,  and  testified, 
That  she  saw  the  plaintiff  the  next  day  after  the  accident  hap- 
pened, and  inquired  of  him  what  the  boys  said  about  it  and 
whether  he  blamed  the  defendant — plaintiff  said  he  did  not  blame 
the  defendant — according  to  the  boys'  story  he  was  not  in  the 
least  to  blame.  The  defendant  here  read  the  deposition  of  Han- 
nah Briggs,  in  the  words  following,  to  wit :  ^  Mr.  Tracy  said  the 
boys  did  not  blame  Col.  Washburn  at  all — that  the  fault  was  in 
the  boy  in  riding  across  the  road — I  told  him  Col.  Washburn  was 
a  steady  man,  and  I  thought  it  was  not  done  designedly.  *^  By 
no  means,"  said  Mr.  Tracy,  **  it  was  an  accident." 

Rufus  Mclntire  was  then  called  by  the  defendant,  and  testified, 
That  he  was  at  Oapt.  Ayers'  when  the  accident  happened — that  he 
«aw  the  defendant  when  he  first  came  in  sight — was  not  driving 
very  fast — saw  the  boys  when  they  passed  the  house — noticed  the 
horses — thought  the  one  the  youngest  boy  rode  worth  $60.  The 
byys  were  riding  about  six  or  eight  feet  apart  on  each  side  of  the 
road,  the  youngest  on  the  left — saw  the  horse  soon  after  he  was  in- 
jured— went  and  examined  The  ground  where  it  happened— de- 
scribes it  in  the  same  manner  that  Mr.  Amos  Strong  bas — said  any 
person  might  pass  by  Washburn,  where  the  injury  happened, 
either  on  the  right  or  left  with  perfect  safety — said  by  the  track  of 
the  wagon  the  defendant  kept  the  travelled  path — said  the  grass 
grew  close  up  to  the  travelled  path  on  the  side  the  boys  turned  out. 

The  plaintiff  in  further  support  of  the  issue  on  his  part,  called 
Anson  Tracy,  who  testified,  That  he  was  riding  the  horse  at  the 
time  he  was  irijured — ^said  that  he  and  his  brother  were  riding  mod* 
erately  alofig  the  road,  he  on  the  left  and  his  brother  on  the  right — 
that  he  saw  the  defendant  coming  upon  a  fast  trot — that  just  be- 
yond Capt.  Ayers',  met  the  defendant,  who  kept  the  travelled  path 
"—that  his  brotfier  reined  to  the  right — that  he  reined  the  same  way 
-^that  his  brother  got  his  horse  out  of  the  road — ihat  his  hoirso 
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^*^«»     came  against  his  brothers  and  stopped — said  his  horse  had  got 

^-  '     his  fore  feet  on  the  edge  of  the  grass  when  the  defendant's  horse 

^^[^Jj^^  struck  him^that  the  defendant  held  up  his  horse— backed  him 

^        some — said  the  wagon  thill  entered  his  body  jdst  back  of  the 

stirrup-leather — ^that  just  before  the  defendant's  horse  struck  his, 

he  started  a  little  faster,  and  bore  towards  him — said  they  went 

back  to  Ayers'  house,  and  from  thence  to  Mr.  Strong's,  where 

they  left  the  horse  and  went  home. 

The  defen<lant  in  further  support  of  the  issue  on  his  part, 
called  James  Van  Sicklen,  who  testified.  That  a  few  minutes  after 
the  accident,  he  saw  the  boys  with  the  horse,  and  examined  the 
wound— enquired  of  them  how  it  happened — they  both  told  him 
they  were  riding  along  upon  a  moderate  trot — that  they  saw  the 
defendant  coming  upon  a  trot— the  youngest  boy  said  he  was  on 
the  left  side  of  the  road,  and  his  brother  on  the  right— said  hia 
brother  turned  to  the  right,  and  he  to  the  left  of  the  travelled 
path — said  he  thought  he  was  wrong,  that  he  turned  his  horse 
across  the  road  before  the  defendant's  horse,  and  the  thill  of  the 
wagon  struck  his  horse — said  that  the  defendant  was  not  in  the 
least  to  blame — ^that  the  accident  was  occasioned  by  his  own  care- 
lessness— ^both  the  boys  told  this  story. 

Whereupon  the  ccmnsel  for  the  defendant  insisted  that  upon  the 
said  several  matters  so  given  in  evidence  as  aforesaid,  he  was  enti- 
tled to  recover  his  cost,  and  requested  the  Court  to  charge  and  di- 
rect the  Jury  as  follows,  to  wit :  That  if  they  found  the  defendant 
was  in  the  exercise  of  common  and  ordinary  care  and  diligence 
when  the  accident  happened,  the  plaintiff  could  not  recover.  Sec- 
ondly, That  if  they  find  that  the  boys  could  have  passed  the  de- 
fendant's wagon  while  moving  in  the  travelled  path,  as  represented 
by  the  witnesses,  in  safety,  if  they  had  exercised  common  and  ordi- 
nary skill  and  prudence,  the  plaintiff  cannot  recover.  Thirdly, 
That  if  they  found  that  the  boys  and  defendant  were  equally  care- 
ful or  equally  careless,  that  the  plaintiff  cannot  recover;  for  to  sup- 
port this  action,  the  plaintiff  must  show  that  he  was  in  the  exercise 
of  common  and  ordinary  care  and  diligence,  and  that  the  injury 
happened  in  consequence  of  a  want  of  the  same  care  and  diligence 
on  the  part  of  the  defendant.  Fourthly,  that  if  the  Jury  found 
that  the  defendant  kept  the  travelled  path,  and  that  there  was  suf- 
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fident  room  on  either  Bide  for  the  boys  to  have  passed  in  safety     ^xSH^^ 
with  common  and  ordinary  skill  and  prudence,  the  plaintiff  cannot  ^    ^^' 
recover.     Fifthly,  That  if  they  found  that  there  was  a  passage  of  ^^gij^a^ 
either  eight  or  ten  paces  on  the  left  of  the  defendant's  wagon,  and      xnor. 
eight  or  ten  feet  on  the  right,  and  that  the  defendant  kept  the  trav- 
eled path,  that  there  was  sufficient  room  for  the  boys  to  pass,  and 
that  the  defendant  was  not  careless  in  keeping  the  traveled  path, 
the  defendant  must  recover  his  cost.  But  said  Court  neglected  and 
refused  to  charge  the  Jury  as  requested  by  the  counsel  for  the  de- 
fendant, and  charged  and  directed  the  Jury  as  follows,  to  wit :  That 
if  the  Jury  found  from  the  evidence  before  them  that  the  defendant 
did  not  use  common  care  and  diligence  in  the  management  of  his 
horse  and  wagon  at  the  time  the  injury  happened,  they  will  find  for 
the  plaintiff  the  value  of  the  mare  in  que^ion,  and  interest  to  this 
time.   If  on  the  other  hand  the  Jury  considered  that  the  defendant 
did  use  such  care  and  diligence  as  prudent  men  in  general  use  in 
the  management  of  their  horses  and  wagons,  at  the  time  aforesaid, 
the  injury  is  accidental,  and  they  will  find  for  the  defendant  his 
cost.     With  this  direction,  and  no  other,  the  said  Court  submit- 
ted the  case  to  the  Jury,  who  then  and  there  gave  their  verdict 
for  the  plaintiff  to  recover  of  the  defendant  the  sum  of  $72  dam- 
ages, and  his  cost  taxed  and  allowed  at  $49  4. 

And  now  the  said  Asahel  Washburn  says,  that  in  the  record 
and  process  aforesaid  and  in  the  rendition  of  the  judgment  afore- 
said, there  is  manifest  error  in  this,  to  wit :  That  said  County 
Court  allowed  the  objection  of  the  said  Tracy  to  that  part  of  Amos 
S  troughs  testimony  which  was  offered  to  prove  that  the  boys  of 
the  plaintiff  who  were  riding  the  horses  when  the  injury  happen- 
ed, soon  after  told  him,  the  witness,  that  the  defendant  was  not 
in  the  least  to  blame — ^that  the  injury  was  occasioned  by  the  care- 
lessness of  the  youngest  boy — that  he  first  turned  out  on  the  left 
side  of  the  road,  then  turned  his  horse  across  the  road,  directly 
before  the  defendant's  horse — that  the  defendant  held  up  his  horse 
as  soon  as  he  could,  and  did  alHn  his  power  to  prevent  the  injury. 
That  said  County  Court  neglected  and  refused  to  charge  the 
Jury  as  it  appears  by  the  bill  of  exceptions  they  were  requested 
to  do  by  the  counsel  for  the  said  defendant. 
17 
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?;j^»         Plea — there  i$  no  error. 

Angaat, 

t         '^^       Upham  for  the  plaintiff  in  error. 

WMhbnrn       It  is  contended  that  the  declarations  of  the  boys,  at  the  time 
Traoy.      and  soon  afler  the  accident  happened,  were  proper  evideDoe 
against  the  plaintiff.     Peake's  £y.  27. 

What  is  said  bj  a  man's  wife,  or  any  other  member  of  bis  fam- 
ily, while  acting  as  bis  agents  or  servants,  may  be  given  in  evi- 
dence against  him.  Swift's  £v.  127,  Emerson  r.  Blondin.  1 
Esp.  Cas.  141,  Averson  v.  Kinniard.  Anth.  N.  P.  72.  PhiL 
Ev.  74.    8  Burr.  1255. 

The  boys  may  be  considered  as  the  agents  or  servants  of  the 
plaintiff  at  the  time  the  injury  happened,  and  their  declarations  may 
be  given  in  evidence  against  him ;  for  they  are  supposed  to  Imov 
better  than  any  other  person,  the  true  circumstances  of  the  case. 

The  plaintiff  has  assigned  for  error  the  refusal  of  the  County 
Court  to  charge  the  Jury  on  the  law  as  requested  by  his  ooanseL 
The  Court,  if  requested  to  deliver  their  opinion  to  the  Jury  on 
a  point  of  law  pertinent  to  the  issue,  are  bound  to  do  it,  and  if 
they  refuse,  it  is  a  good  cause  for  a  bill  of  exceptions.  Bull.  N. 
P.  816.  2  Cranch  Rep.  239.  4  Cranch  Rep.  71—72.  2  Bifr 
ney  Rep.  284.    \  Binney  Rep.  27. 

It  appears  from  the  bill  of  exceptions  that  the  County  Coort 
were  requested  to  charge  the  Jury,  that  in  case  tbey  found  oer* 
tain  facts  proved  to  their  satisfaction,  the  defence  relied  on  was 
good  in  law.  This  they  omitted,  and  submitted  the  cause  to  the 
Jury  with  this  single  remark,  to  wit,  ^  That  the  defendant  was 
not  liable  for  damages  in  this  case,  if.  he  was  in  the  exercise  of 
common  care  and  diligence  at  the  time  the  injuiy  happened." 
This  was  not  such  a  charge  as  the  defendant  considered  himself 
entitled  to.  His  request  was  disregarded  by  the  Court,  and  the 
law  and  the  fact  submitted  to  the  Jury. 

Nutting  for  the  defendant  in  error. 

1. — ^The  evidence  offered  by  the  plaintiff  in  error,  to  prove  wh*i 
the  defendant's  boys  had  said,  was  properly  rejected  by  the  Court 

Evidence  of  what  another  person  has  said  can  never  be  admit- 
ted, unless  that  other  person  be  party  or  witness.  The  boys  were 
not  parties,  nor  had  they,  at  the  time  the  evidence  was  offered, 
*been  used  as  witnesses.     PhiL  Ev.  178. 
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2. — During  the  trial,  one  of  the  boys  was  produced  as  a  wit-  2S™IL 

nees,  and  the  plaintiff  in  error  was  permitted  to  produce  the  evi-  ^^^ 

dence  which  had  before  been  rejected,  and  the  error,  if  anj,  was  ^^ agii|,Q„| 

cured.     13  John.  517.  Troov. 

8. — The  charge  of  the  Court  contained  the  whole  law  upon  the 
subject,  and  it  is  no  error  that  the  Court  did  not  use  the  very 
words  prescribed  by  the  defendant's  counsel. 

Skinner  Ch.  J.  delivered  the  opinion  of  the  Court. 

Several  questions  are  presented  by  the  bill  of  exceptions  arising 
out  of  the  charge  of  the  Judge,  but  in  deciding  the  case,  our  atten- 
tion has  been  confined  to  the  point  in  relation  to  the  duty  of  the 
Court  to  have  charged  the  Jury  upon  the  law  as  applicable  to  a 
case  in  which  the  negligence  of  the  plaintiff  or  his  servant  may  have 
caused  or  contributed  to  the  injury  complained  of,  which  from  the 
evidence  contained  in  the  record,  appears  to  have  been  pertinent  in 
the  case,  and  upon  which  the  counsel  for  the  defendant  in  the  Court 
below,  requested  the  Court  to  charge.  The  plaintiff  below  char- 
ges the  defendant  with  negligently  and  carelessly  driving  his  (de- 
fendant's) horse  in  the  highway  whereby  the  plaintiff's  horse,  upon 
which  the  plaintiff's  servant  was  riding,  in  the  same  highway,  was 
by  the  shaft  of  the  wagon,  drawn  by  the  defendant's  horse,  killed. 
The  plaintiff  having  shown  in  evidence,  facts  from  which  negli- 
gence, want  of  care  and  diligence  of  the  defendant  might  be  infer- 
red, and  the  defendant  having  shown  in  evidence  facts  from  which 
the  inference  of  negligence,  want  of  care  and  diligence  in  the  plain- 
tiff *s  servant  might  arise,  the  charge  of  the  Court  was,  that  if  the 
Jury  found  from  the  evidence  before  them,  that  the  defendant  did 
not  use  common  care  and  diligence,  in  the  management  of  his  horse 
and  wagon,  at  the  time  the  injury  happened,  they  would  find  for 
the  plaintiff  the  value,  &c. — if  on  the  other  hand,  the  Jury  consid- 
ered the  defendant  did  use  such  care  and  diligence,  as  prudent  men 
generally  use,  they  would  find  for  the  defendant ;  and  with  this  di- 
rection, and  no  other,  the  Court  submitted  the  case ;  notwithstand- 
ing the  counsel  for  the  defendant  requested  the  Court  to  instruct 
the  Jury  in  the  law,  arising  from  the  supposed  fact  of  the  plaintiff's 
negligence.     The  Court  would  not  have  erred  in  refusing,  if  there 

had  been  no  evidence  tending  to  show  that  fact,  or  if  the  law  aris- 

* 

ing  from  the  fact  would  not  have  aided  the  defence— in  the  former 
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Anrast'     *^^®  *^®  request  would  have  been  impertinent : — in  the  latt^  the 

ifi4.       defendant  would  not  have  been  prejudiced.    Although  there  may 

Washbnm  ^®  cases  in  which  evidence  is  given  tending  to  prove  a  fact,  rele- 

Tn!oy.      ^^^^  ^  ^^®  issue,  aud  of  course  proper  for  the  Jury  to  weigh,  and 

where  a  verdict  would  not  be  set  aside,  or  judgment  reversed, 

for  the  neglect  of  the  Court  to  charge  upon  the  point,  not  having 

been  requested  so  to  do^  yet  there  is  no  doubt,  according  to  the 

decisions  of  this  Court,  and  so  is  the  law,  that  it  would  be  error 

in  the  Court  below,  if  in  such  case,  they  should  refuse  on  proper 

request     2  Cranch  239.     4  lb.  70,  71. 

It  appears  by  the  charge  of  the  Court,  that  the  attention  of  the 
Jury  was  directed  exclusively  to  the  conduct  of  the  defendant  at 
the  time  the  injury  happened,  and  they  were  instructed  to  return 
a  verdict  for  the  plaintiff,  if  they  found  from  the  evidence  that 
the  defendant  did  not  use  common  care  and  diligence,  in  the  man- 
agement of  his  horse  and  wagon.  The  charge  is  clearly  errone- 
ous. From  this  charge  it  would  have  been  the  duty  of  the  Juiy 
to  have  returned  a  verdict  for  the  plaintiff,  if  the  defendant  bad 
not  been  in  the  exercise  of  ordinary  care  and  diligence,  although 
the  injury  might  not  have  accrued  thereby.  It  was  further  the 
duty  of  the  Court  to  havei  called  the  attention  of  the  Jury  to  the 
conduct  of  the  plaintiff's  servant,  and  to  have  instructed  them  at 
least,  that  if,  but  for  the  want  of  ordinary  care  and  diligence  in 
him,  the  injury  would  not  have  happened,  it  would  be  their  duty 
to  find  for  the  defendant ;  for  the  law  is,  that  where  the  injury 
arises  from  the  plaintiff's  own  misconduct,  or  want  of  ordinary 
caution,  notwithstanding  the  defendant's  neglect,  &c.  the  plaintiff 
cannot  recover.     11  East.  60.    2  Taun.  314. 

It  is  ordinarily  the  duty  of  a  person  on  horse-back,  to  give  the 
traveled  path  to  one  who  is  traveling  in  a  wagon,  or  other  vehi- 
cle, sanctioned  by  common  consent,  and  immemorial  usage. 

The  bill  of  exceptions  in  this  case  contains'much  of  the  testi- 
.  mony  given  on  the  trial,  and  more  than  was  necessary  for  the 
purpose  of  presenting  the  questions  proper  to  be  raised.  Whether 
the  weight  of  testimony  is  with  the  plaintiff  or  defendant,  is  not 
for  the  Court  to  decide,  and  the  recent  practice  of  burdening  tbe 
record  with  the  testimony  is  worse  than  useless. 

The  judgment  of  the  Court  is  reveised. 


w,.,        , 
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A. 

ABATEMENT. 

See  Jaiudiction,  1. 
Pleadings,  1. 
ACCOUNT. 

1.  In  an  action  of  accoant  at  common  law,  between  merchants,  it  is 
nnnecessaiy  for  the  plaintiff  to  state  in  his  declaration  ftom  whose 
hands  the  defendant  received  the  moneys  for  which  he  is  called  on 
to  account.    Moore  vs.  Wilson,  91. 
ADMINISTRATOR.  % 

See  Execntors  and  Administrators. 
AGREEMENT  OF  PARTIES. 
See  Error  2. 
Evidence,  1. 
APPEAL. 

See  Recognizance,  1. 
Constitutional  Law,  1. 
ASSETS. 

See  Debt,  3. 
ASSUMPSIT. 

1.  In  an  action  of  Assumpsit  by  D.  vs.  B.,  for  the  duties  on  certain 
goods,  which  B.  agreed  with  D.  to  transport  from  St.  Johns  to 
New  York,  agreeably  to  a  letter  of  instructions,  "  to  receive  at  St. 
Johns  and  forward  to  New  York  to  R.  and  J.;  to  enter  in  Yt. 
District  to  pay  the  expenses  and  secure  the  duties,  &c. :"— it  was 
held  that,  to  support  the  action,  the  plaintiff  must  prove  the  entry 
of  the  goods  at  the  custom  house,  and  the  delivery  of  them  in 
New  York.    Dodge  vs  BiUings.  26. 
See  Executors  and  Administrators,  1. 
Corporation,  1. 
Promissoiy  Note,  1. 
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ATTORNEYS. 

1.  If  a  party  sustain  loss  by  the  negligence  of  his  Attorney,  in  the 
collection  of  a  debt,  the  latter  is  liable  in  damages,  to  be  meas- 
nred  by  the  amonnt  of  the  loss  actuaUy  sustained,  and  not  by  the 
nominal  amount  of  the  demand  in  collection.  And  any  fkct, 
which  will  tend  to  reduce  the  yalue  of  the  debt,  below  the  nominal 
amount  is  proper  to  be  considered  by  the  Jury.  Crocker  et  al,  ts. 
Hutchinson  et  al.  117. 

2.  It  is  the  duty  of  an  Attorney  who  undertakes  the  collection  of  a 
debt,  without  special  instructions,  to  pursue  it  through  all  the  sta- 
ges, as  well  against  the  Sheriff  and  Bail,  as  against  the  principal, 
till  the  object  is  effected.    Ih,  • 

3.  But  he  is  justified  in  not  prosecuting,  unless  specially  directed,  in 
cases  where  he  Is  influenced  by  a  prudent  regard  to  the  interest  of 
the  creditor.    lb, 

B. 

BAIL. 

1.  Bail  on  a  writ  of  error  are  not  in  all  cases  holden  for  the  amonnt 
of  the  judgment  if  it  be  affirmed,  but  by  statute  axe  made  liable 
only  for  the  actual  damages  occasioned  by  the  delay,  and  for  sin- 
gle or  double  costs,  as  they  may^n  the  discretion  of  the  Court  be 
taxed  on  the  affirmance  of  the  judgment.  Brace  vs.  Squire  d  al. 
49. 

BONDS. 

1.  If  a  Sheriff  take  a  bond  to  ini^^nify  himself  against  an  escape, 
on  admitting  a  prisoner  to  the  liberties  of  the  prison,  in  a  case 
not  provided  for  by  law,  such  bond  is  yoid.  Ijovorey  vs.  jBom^ 
and  Read.  11. 

2.  If  an  Administrator  de  bonis  non  neglect  to  make  an  inrentory  of 
all  the  estate  of  the  deceased,  real  and  personal,  which  remained 
unadministered  by  the  former  Administrator,  and  return  the  same 
to  the  Court  of  Probate  within  the  time  limited  by  the  Court,  it  is 
a  breach  of  the  condition  of  his  bond.  Probate  Court  vs.  Keder 
and  Wooster.  16. 

3.  If  such  Administrator  neglect  to  settle  the  account  of  his  admin- 
istration within  the  time  limited,  it  is  a  breach  of  the  condition  of 
the  administration  bond: — nor  will  a  settlement  of  the  account 
of  his  administration,  after  the  commencement  of  a  suit  on  the 
administration  bond,  and  after  a  judgment  therein  by  iii2  didtf  for 
the  penal  sum,  save  the  condition,  or  bar  the  action  on  the 
bond.    lb, 

4.  If  a  debtor  be  committed  to  jail  on  an  execution  In  favor  of  the 
Sheriff  of  the  County,  he  is  in  the  legal  custody  of  the  Sheriff  and 
a  bond,  taken  to  the  Sheriff  for  the  admission  of  such  debtor  to 
the  liberties  of  the  prison,  is  valid,  and  an  action  may  be  main- 
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tsined  on  such  bond  in  the  name  of  the  SherifT.    Jjowrty  y8.  Mne 

c. 

CASE. 

1.  In  an  action  on  the  case  for  negligence,  if  it  appear  that  the  de- 
fendant was  not  in  the  exerercise  of  ordinary  care  and  diligene, 
yet  if  it  appear  that  the  injury  complained  of  would  not  have  hap- 
pened, but  for  a  want  of  ordinary  care  and  diligence  in  the  plain- 
tiff, the  plaintiff  is  not  entitled  to  recover.  Washburn  vs.  Tracy, 
128. 

2,  It  is  ordinarily  the  duty  of  a  person  on  horseback,  to  yield  the 
traveled  path  to  one  who  is  traveling  in  a  wagon,  or  other  vehi- 
cle, sanctioned  by  common  consent  and  inmiemorial  usage.    lb, 

COMMISSIONERS  OF  CLAIMS. 
See  Debt,  3. 

CONSTITUTIONAL  LAW. 

1.  Held,  that  the  Legislature  in  passing  an  act  allowing  an  appeal 
fh)m  the  Commissioners  of  Claims,  after  the  defendant  had  neg- 
lected to  appeal  within  the  twenty  days  allowed  by  law,  exercised 
a  power  properly  belonging  to  the  Judiciary  department,  which 
by  the  Constitution  they  are  expressly  prohibited  from  exercising. 
Bates  vs.  Barber's  Admr.  11, 

2.  That  said  act  is  in  the  nature  of  a  sentence  br  decree,  rather  than 
a  law,  being  wholly  retrospective  in  its  operation,  and  depriving 
a  party  of  a  vested  right— is  a  violation  of  the  Constitution  estab- 
lished by  the  people  as  the  supreme  law  of  the  State,  and  there- 
fore void.    lb. 

CORPORATION. 

1.  An  action  of  Indebitatus  4<^"<P<<^  will  lie  against  a  Corporation. 
Toum  of  Jamaica  vs.  Tovm  of  OuUJord,  103. 

COSTS. 

See  Bail,  1. 

D. 

DAMAGES. 
See  Error,  1. 

DEBT. 

1.  Claims  allowed  by  commissioners  against  an  estate  represented 
insolvent,  are  considered  as  judgment  debts,  and  being  such,  no 
plea  founded  on  the  merits  of  the  original  contract  can  avail. 
Atherton's  Ex.  vs.  Admrs.  of  Parker.  61. 

2.  An  action  of  debt  for  the  recovery  of  such  claim  is  not  an  action 
of  debt,  in  "any  lending  or  contract"  without  specialty;  and  is 
not  within  the  limitation  of  six  years.    lb. 

3.  All  the  real  and  personal  estate  of  a  deceased  person,  constitutes  a 
fkmd  in  the  hands  of  the  administrator  for  the  payment  of  debts, 
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and  are  to  be  by  him  redaced  tx>  cash  fbr  that  pxnpose.  And 
every  claim  against  an  estate  represented  insolvent,  of  every  na- 
ture, whether  by  the  terms  of  the  contract,  it  be  due  in  presenti  or 
in  futuroy  is  considered  as  due  and  payable,  and  is  to  be  allowed 
against  the  estate  at  its  value  in  money.    lb, 

4.  A  claim  allowed  by  the  commissioners  against  an  estate  repre- 
sented insolvent,  is  in  the  nature  of  a  judgment  debt:  and  al- 
though the  defendant  might  m  this  case  have  vacated  the  judg- 
ment by  entering  an  appeal  within  the  time  limited  by  law,  yet  as 
he  neglected  to  do  so,  it  became  to  all  intents,  a  final  judgment, 
as  clearly  so  as  though  no  appeal  therefrom  had  been  allowed  by 
law,  and  could  not  be  set  aside  by  an  act  of  the  Legislature. 
Bates  vs.  Admr.  of  Barber,  Tl, 

See  Bond,  1,  2,  3,  4. 

DECLARATION, 

1.  In  an  action  of  debt  on  recognizance  for  the  prosecution  of  an 
appeal  fVom  the  judgment  of  a  justice  of  the  peace,  it  is  not  nec- 
essary to  set  forth  in  the  declaration  a  transcript  of  the  proceed- 
ings before  the  justice;  but  it  is  sufficient  to  set  forth  the  proceed- 
ings with  a  taliter  processum  fuit,     Chittenden  vs.  CatUn.  22. 

See  Account,  L 

DEVISE. 

See  Wills,  2  3. 

E. 

EJECTMENT. 

See  Possession,  1. 

ENTRY  OF  ACTIONS. 
See  Pleading,  108, 

ERROR. 

1.  A  mistake  in  the  assessment  of  damages,  not  apparent  from  the 
record,  whether  the  cause  was  tried  by  the  Court  or  Jury,  cannot 
be  assigned  for  error.    Arihurton  a  at.  vs.  Durkee.  20. 

2.  The  judgment  of  a  County  Court  rendered  upon  the  trial  of  an 
issue  of  fact,  by  agreement  of  parties,  is  conclusive,  and  the  evi- 
dence on  which  the  issue  was  found  cannot  be  re-examined  on  a 
writ  of  error.    NobU  vs.  Admr.  qf  Jewett,  36. 

3.  If  a  writ  of  error  be  made  returnable,  not  to  the  next  term  of  the 
Supreme  Court,  one  or  more  terms  intervening  between  the  allow- 
ance of  the  writ  and  the  return,  it  is  irregular  and  void,  and 
cannot  be  made  to  operate  as  a  supersedeas.  Brace  vs.  Squire  d 
ai,  49. 

4.  In  such  case,  a  second  writ  of  error  may  be  a  s\q>ersedeas,    lb, 

5.  Where  evidence  is  given  on  the  trial  of  a  cause  relevant  to  the  is- 
sue, and  of  course  proper  for  the  Jury  to  weigh,  if,  when  properly 
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requested,  the  Court  reftise  to  cbar|(e  the  Jury  on  the  point,  it  ia 
error.     Washburn  vs.  Tracy.  128. 
See  Pleadings,  1. 

ESCAPE. 

1.  If  a  Sheriff  admit  a  prisoner  to  the  liberties  of  the  prison,  in  a 
case  not  provided  for  by  law,  he  is  guilty  of  an  escape.  Lowrey 
vs.  Barney  el  aX,  11. 

EVroENCE. 

1.  In  an  action  of  Assumpsit  on  the  following  receipt,  "Received  of 
D.  Dodge  £275  in  a  Government  Bill  of  Exchange  to  account  for 
on  notes  I  hold  against  him:"  held,  that  parol  evidence  was  ad- 
missible on  the  part  of  the  defendant  to  prove  that  the  amount  of 
the  receipt  was,  by  the  agreement  of  the  parties  at  the  time  the 
receipt  was  given,  to  be  accounted  for  and  applied  on  certain  notes 
which  defendant  held  in  favor  of  one  Copp  vs.  Dodge.  Dodge  vs. 
BiUings,  26. 

See  Possession,  1. 

Attorney,  1. 

Ex.  and  Adnu:.,  1. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  The  plaintiff  and  defendant  were  both  heirs  at  law  of  the  estate 
of  E.  C.  and  the  plaintiff  was  administrator  of  said  estate.  The 
plaintiff  delivered  to  the  defendant  certain  articles  of  personal 
property  belonging  to  said  estate,  valued  at  a  certain  sum,  for 
which  the  defendant  gave  his  receipt,  by  which  he  promised  to 
account  to  the  plaintiff  for  the  said  property  on  a  settlement  of 
said  estate.  In  an  action  of  assumpsit  on  said  receipt — held  that 
the  plaintiff  to  support  his  action  must  show  by  the  records  of 
the  Court  of  Probate  a  settlement  of  said  estate.  Curtis  vs.  Hub- 
bd.  9. 

See  Bond,  2,  3. 

Debt,  3. 

EXEMPTION. 

1.  A  cooking  stove  is  not  an  article  of  ornament  or  luxury^  but  is  an 
article  of  household  fhmiture,  necessary  for  upholding  life,  witb- 
in  the  meaning  of  the  statute,  exempting  certain  articles  of  per- 
sonal property  ftom  attachment  and  execution.  Crocker  yi.  Spei^ 
00*.  68. 

INDORSER. 

See  Promissory  Note,  1. 


JURISDICTION. 

1.  If  an  action  be  brought  before  the  County  Court  on  several  prom- 
issory notes,  each  of  which  is  within  the  jurisdiction  of  a  justice 
of  the  peace— yet,  if  the  aggregate  amount  of  all  the  notes  ex- 
ceed his  jurisdiction,  such  action  is  not  made  cognizable  before 
18 
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a  justice  of  the  peace,  and  therefore  the  Coimty  Gonrt  have  juiia- 
dictlon  of  it  hTFariand  vg.  hTLaughUn,  90. 
2.  A  justice  of  the  peace  has  no  authority  to  render  a  judgment  by 
confession,  if  he  be  interested  in  the  demand  on  which  the  judg- 
ment is  rendered— the  case  coming  within  the  equity  of  that 
danse  of  the  23d  Section  of  the  Act  defining  the  power  of  justices 
of  the  peace,  which  prohibits  a  justice  of  the  peace  from  takiiig 
cognizance  of  any  cause,  where  he  shall  be  directly  or  indirectly  in- 
terested in  the  cause  or  matter  to  be  determined.  Such  proceeding 
is  therefore  coram  non  jucUce,  and  the  judgment  void.  Admn.  of 
Bates  vs.  Barber.  96. 

JURORS. 

See  New  Trial,  1. 
JUSTICE  OF  THE  PEACE. 

See  Jurisdiction,  1,  2. 

Recognizance,  2. 

Pleadings,  1. 

L. 

LAW  MERCHANT. 

See  Promissory  Note,  1. 

LIMITATION. 
See  Debt,  2. 

M. 

MANURE. 

See  Trover,  1. 

MORTGAGE. 

1.  A  mortgage  deed  is  nothing  more  than  a  pledge  of  real  estate,  as 
security  for  the  payment  of  a  debt.  It  is  an  accident  of  the  debt, 
and  liable,  at  all  times,  before  the  equity  of  redemption  is  fare- 
closed,  to  be  defeated  by  the  payment  of  the  debt.  Admrs.  qf  Jjb9- 
eU  T8.  Fish  et  al.  100. 


N. 


NEGLIGENCE. 
See  Case,  1. 

NEW  TRIAL. 

1.  A  verdict  will  be  set  aside  on  proof  that  a  Jniyman,  before  (he 
hearing  of  the  cause,  declared  that  he  conld  not  give  a  verdict 
against  the  party,  in  whose  flavor  the  verdict  was  given;  with 
proof  also,  that  the  party  against  whom  the  verdict  was  given  hid 
no  knowledge  of  such  declaration  until  after  the  trial.  Deming  d 
al  ra,  S.  and  IB.  Hurlbut,  45. 

See  Service,  2. 

P. 

PAUPERS. 

1.  If  one  town  support  a  pauper  belonging  to  another  town,  the  ex- 
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pense  inciinred  for  the  support  of  snch  panper  can  hi  no  case  be 
recoyered  against  the  town  to  which  such  panper  belongs,  except 
hj  force  of  some  statute  regulations—there  being  no  common  law 
right  of  recovery  in  such  case.  Town  qf  Jamaica  vs.  Town  qf 
QuOford,  108. 

PLEADINGS. 

1.  The  act  fixing  the  time  within  which  actions  must  be  entered  in 
Justices'  Courts,  is  directoiy  to  the  ;Ju8tioes.  Of  the  actual  time 
of  entry  the  Justice  is  necessarily  the  judge  in  the  first  Instance. 
If  the  party  be  dissatisfied  with  his  decision,  he  may  plead  the 
matter  in  abatement,  and  have  the  fact  found  by  a  Jury ;  but,  if 
he  waive  it,  and  plead  to  the  merits  of  the  action,  he  is  and  ought 
to  be  bound  by  his  election,  and  the  defendant  can  never  therefore 
avail  himself  of  the  same  matter  in  abatement,  by  writ  of  error  or 
otherwise    Stone  vs.  Proctor,  106. 

See  Bond,  3. 

POSSESSION. 

I.  To  prove  the  possession  of  a  defendant  in  an  action  of  ejectment, 
it  is  sufficient  to  prove  a  third  person  in  actual  possession  under 
the  defendant;  and  If  it  appear  on  trial  that  such  third  person  is 
in  possession  of  the  premises,  under  a  contract  in  writing  between 
him  and  the  defendant,  the  possession  of  the  defendant  is  suffi- 
ciently proved,  and  it  Is  unnecessary  to  produce  such  written  con- 
tract   Hwrd  vs.  TtOOe  H  cH,  43. 

•  PROBATE  COURT. 

See  Executors  and  Administrators,  1. 
Bonds,  2,  3. 

PROMISSORY  NOTE. 

1.  A  contract  made  between  the  indorsor  and  indorsee  of  a  promis- 
sory note,  at  the  time  of  theindorsment.  that  the  indorsee  shall  not 
prosecute  the  maker  of  the  note  within  a  certain  limited  time, 
takes  the  case  out  of  the  law  merchant;  and  if  at  the  expiration 
of  such  time,  the  indorsee  use  due  diligence  in  his  pursuit  of  the 
maker  of  the  note,  and  fUl  of  collecting  it,  the  Indorser  is  liable. 
Mcar$ky%.Badcock,  124 


a. 


QUI  TAM. 

^ee  Survivorship,  1. 


R 


RECOGNIZANCE. 

1.  In  an  action  of  debt  on  a  recognizance  for  the  prosecution  of  an 
appeal  ftem  the  Judgment  of  a  Justice  of  the  Peace,  it  is  not  neo- 
cisaary  for  the  party,  claiming  the  i^peal,  to  become  recognised 
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for  the  prosecution  of  the  appeal,  if  safficient  secnrity  be  giTea  by 
way  of  recognizEQce  entered  into  by  others.  CluUenden  vs.  Catr 
Un,  22. 
2.  The  Statute  authorising  JusticeB  of  the  Peace  to  commit  or  bmd 
over  for  trial,  does  not  require  a  return  of  the  original  recogoi- 
sanoe  to  be  made  to  the  Ck)nrt,  before  which  the  accused  is  boand 
to  appear;  but  a  return  qf  a  copy  is  sufficient.  State's  Treasurer 
vs.  Pierce  et  al.  106. 

S. 

SERVICE 

1.  A  writ  or  process  against  the  overseers  of  the  poor  of  a  town,  is 
in  effect  against  such  town,  and  within  the  provisions  of  the  24th 
Section  of  the  Judiciary  Act,  and  most  be  served  at  least  thirty 
days  before  the  session  of  the  C!ourt  to  which  it  is  made  retiima* 
ble.  Overseers  of  ike  Poor  of  Omlford  vs.  Overseers  of  the  Poor  of 
Jamaica.  104. 

2.  A  citation^  appear  and  show  cause  why  a  new  trial  should  not 
be  granted,  is  within  the  same  provision,  and  is  not  taken  out  of 
the  above  mentioned  Statute  by  the  Act  authorizing  the  Court  to 
grant  new  trials.    lb' 

SHERIFF. 

See  Bond,  1,  4. 

SUPERSEDFJ^S. 
See  Error,  3,  4. 

SURVTVORSHTP. 

1.  If  two  joint  creditors  commence  an  action  qui  tarn  as  being  the 
party  aggrieved,  to  recover  the  penalty  given  by  the  Statute 
against  fraudulent  conveyances,  and  pending  the  action  one  of 
the  plaintiffs  die,  the  action  survives  to  the  surviving  plaintlif. 
Wright  q.  t.  vs.  Eldred,  37. 

T. 

TROVER. 

1.  If  a  bam  or  farm-yard  passes  with  the  farm  by  a  deed  of  convey- 
ance, and  if  the  grantor  convey  the  manure  Arom  the  farm  and  use 
or  dispose  of  it,  the  purchaser  of  the  farm  may  maintain  troter 
against  him,  and  recover  the  value  of  the  manure.  Stone  va.  iVw- 
tor.  106. 

TRAVELING. 
See  Case,  3. 


V. 


VERDICT. 

See  New  Trial,  1. 


INDEX.  145 

w. 

WILLS. 

1.  An  alteration  in  the  circnrostances  of  a  devisor  after  the  execn- 
tlon  of  his  will,  will  not  in  any  case  amount  to  a  revocation  in  law. 
Sheldon's  Bxrs.  vs.  Sheldon  eial.  7L 

2.  If  a  part  of  the  estate  devised  be  conveyed  by  the  testator.  It  is 
a  revocation  of  the  will  pro  tanto  only.    lb, 

3.  If  a  devisor  convey  the  whole  of  the  estate  devised,  it  is  of  neces- 
sity a  total  revocation  of  the  will;  and  the  plain  sense  of  the  Stat- 
ute of  this  State,  respecting  wili^  and  testaments  is,  that  there 
shall  be  no  implied  revocations  ot  wills  and  testaments,  exciptsuch 
as  result  ex  necessitate  rd.    lb. 
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